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BBEJIEHHE

STta KHHra — Kypc, TOCBSIIEHHBIH IJIaBHBIM TpoGJe-
MaM MapKCHCTCKO-JeHHHCKOH ofliefi Teopuu npaBa. B Hem
Ha Oase upeit K. Mapkca, @. dureanca, B. H. Jlenuna
U3/71araloTcsi M OOOCHOBBIBAIOTCS  JAMaJeKTHKO-MaTepHa-
JIUCTHYECKHe B3IVISAB Ha NPaBO, Ha €ro CyLIHOCTb, (PyHK-
MM H POJb B KH3HH OOllecTBa.

OmnpenensiolliMH ISl COREpPKaAHHS Kypca SIBJISIOTCI
JIeHHHCKHE HJeH O NpaBe H 3aKOHHOCTH B COLHAJIHCTHYEC-
KoM o6mectBe. B. M. JleHHHy npuHHaAJIeXHT HCTOPHYECKAS
3acayra pa3paboOTKH KOPEHHHX METONOJIOTHYECKHX IOJIO-
JKeHHH O MecTe M DOJH COLHAJHCTHYECKOro IIpaBa,
O CyUIHOCTH H TpeGOBaHHSX COLMAJHCTHYECKOH 3aKOH-
HOCTH.

CoBpeMeHHBII 3Tall KOMMYHHCTHYECKOTO CTPOHTEJNBCT-
Ba B CCCP — sran pa3BHTOro, peajibHOr0 COLHAJH3Ma —
Xapakrepuayercsi Haubosee TOJHBIM H TOCJENOBaTE/b-
HBIM OCYLIecTBJeHHeM JIeHHHCKHX B3IVISLOB Ha IPAaBO H
3aKOHHOCTb B couHajHcTHYecKOM obuiectse. BceMupHo-
HcTOpHUecKHM (akToM sBasieTcss ¢opMHpoBaHHe oOblle-
HapoMHOro NpaBa, YTO HALLIO SIPKOE H YeTKOoe BOMJIOLIle-
Hue B HooH Koxcturyumun CCCP. 3To M mo3Bo/sieT Ha
IIHPOKOH HAEHHOH H HCTOPHKO-bakTHYecKoit 6ase obpa-
THTbCSL K NpPOGJEMHBIM BONPOCAM MapKCHCTCKO-JIEHHHCKOH
obuiefi TeopHu NpaBa, CBA3bIBas HX OCBellleHHe ¢ NOTpe6-
HOCTSIMH H TepCleKTHBaMH pa3BUTHS NPaBOBOH HAACTPOIi-
KH 3peJoro COLHAaJHCTHYECKOro oOblecTsa.

B kuure (M 3TO BHOJIHEe 3aKOHOMEpPHO Jisi MOHOrpadu-
yeckux pabGor mnoZo6HOoro NpodHJS) PpAA  TNONOXKEHHH
chopMy/IHpOBaH B INOCTAHOBOYHOM IOPSiAKe, BBHIABHHYT B
KayecTBe HayyHbIX rUNoTe3. ABTOp HajeeTcs, YTO HMEHHO
TaK — B KauecTBe NOCTAHOBOYHLIX, TPeOYIOIUHX AasibHei-
well paspaGoTKH M 0OGCyXaeHHs — OyAyT pacCMaTPHBATb-
CA yuTaTeJeM YKa3aHHbIe IIOJOXEHHs, OTHOCSAIlHecs B
OCHOBHOM K H3/JlaraeMoii B KHHMre CcleluHaJbHO-IOpHAHYec-
KO KOHUENUMH MpaBa KaK HHCTHTYLHOHHOTO COLHAaJbHO-
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KJ1acCOBOro 06pa3oBaHHs, KaK peryasrTopa OGIIeCTBEHHHIX
orHowenuit (I. 3. 41.).

Hacrosimas KHHra npeacraejaseT coboi pe3yJabTaT
MHoroJieTHe#i pabGoThl aBTOpa Haj mpoGaeMaMu KypcaZ.
B xome pa6GoThl HeKOTODHIe M3 BBICKAa3aHHEIX B IPEXHHX
H3JaHUAX HAeH H TOJIOXKeHH#l [AeTaJM3UPOBAaHBl M YTOYHe-
HE, B HHX BHECeHH KODPEKTHBH, CJeJaHa IONHITKA
NOROHTH K TOH HJIH HHOH TmpobJieme NO-HOBOMY, 060CHOBAThb
HHOM BapHaHT ee pelieHus. HaunbGosee BaxHble U3
TaKHX CJly4yaeB B Kypce CIeLHaJbHO OTMeYeHH; Apyrue —
OTpaXKeHH B CaMOM INO3HTHBHOM H3JIOXKEHHH MaTepHaJa.

Xorenoch OB BHIPa3HTh TJAYOOKYI0 IPH3HATENIbHOCThb
pelieH3eHTaM  [NaHHOrO TOMa — WYIEHY-KOPPeCHOHIEHTY
AH CCCP B. M. Kynpssuesy, npotdeccopy B. M. I'opuue-
HeBy, BCeM, KTO MNOXeJaHHAMH, KOHCTPYKTHBHBIMH COBe-
TaMH, APYXKecKOoH IOoAJepKKOH moMor B pabore Hajx 3TOH
KHHTOH.

! [ToMemeHHHe B CKOOKax LHGPH 3Xech W JAaJjblie — 3TO OTCHUI-
KH K ApYIMM [IJaBaM Kypca, rie COOTBETCTBYIOIIME IOJIOXKEHHS MNOJay-
YHJIM pa3BepHyTOe H3JOXeHHe M oGocHoBahHe. Ilepas mudpa (pum-
ckasg) o6o3HayaeT HOMep TOMa, BTOpas — HOMep TIJIaBH, TPeThs —
NYHKT TJIaBH.

2 B HeM C HeOGXOAMMBLIMH KOPPEKTHBAMH H JONOJHEHHSAMH HC-
MOJb30BAHH MaTepHasH, CcoAepxKauidecs B ONYGJMKOBAaHHHIX panee
H3naHusax — «O6llasi TeOpHs  COUMAJMCTHYecKoro npaBa» (1963—
1966 rr.), <[Ipo6ieMn Tteopuu mpaBa» (1972—1973 rr.), B KHHrax
«O61He TeopeTHYeCKHe MpPOGTEMB CHCTEMH COBeTCKOro mpasa» (M.,
Tociopuanat, 1961), «Mexanusm npasosoro peryiuposanusi B Coser-
ckoM rocymapcree» (M., IOpua. Jut., 1966), «CouuanbHas LeHHOCTb
npaBa B COBeTCKOM obmectse» (M., IOpua. aut, 1971), «Crpyktypa
coperckoro mpaBa» (M., IOpua. Jjur, 1975), «[IpaBo M Hama XH3Hb»
(M., IOpua. aur., 1978), a Takxe B CTaTbfiX, NOCBSIIEHHHX BONpOCaM
o6lled TeopHM MpaBa M TPaXKAAHCKOTO NpaBa (PaGoTH ONYGJIHKOBAHH
B XypHazax «CoBEeTCKoe TOCYAapcTBO H Tpaso», <«IIpaBoBeienues, B
cGopHuKax crarefi).

B nocsienyouleM CCHJKH Ha 3TH paboTH B Kypce He NPHBORATCA.



Pa3oea nepsoiii

MAPKCHCTCKO-JIEHHHCKAS
OBLLIAS] TEOPHSA
ITPABA KAK HAYKA

T'rasa 1

MAPKCHCTCKO-JIEHHHCKASl OBILIAS
TEOPHS NPABA B CHCTEME
COLLMATTHCTHYECKOTO
NPABOBEJEHHA

1. MpaBosenenne: nonsatue, pyHkuuu, npeamer. IIpa-
BOBeJIeHHe MpeJAcTaBiseT cobolf cHCTeMy CNEelHaNbHHX 00-
IeCTBEHHbIX 3HAHUH, B Ipefesnax M IOCPEJNCTBOM KOTOPOH
OCYILECTBJISIETCS. TEOPETHKO-NPHKJIAJHOEe OCBOEHHE IpPaBo-
BOH NefCTBHTE/NbHOCTH.

dra o6nacTb 3HAHHA OTHOCHTCS K TpYyNIe Crneyuairs-
Hblx 00WeCTBEHHbIX HAyK, IPHTOM TaKHX, KOTOPhE OCBaH-
BAlOT OOLIECTBEHHHBIE SBJIEHHS, NpPHHaAJMeXallue K chepe
NMOJINTHYECKOH KHU3HH obiectBa. ColHaJbHO-MOJHTHYEC-
Kasi, KJaccoBasi CyIUHOCTb, BbIpaKeHHasi B 0cCOGOM IOPHAH-
YeCKOM COLep3KaHHH, ClelH(pHYECKHX IpPaBOBHIX CBOMHCT-
BaxX, CTPYKType, 3aKOHOMEpDHOCTAX IpaBa, — ONpejeJsio-
wasi yepTa INpPaBOBEAEHHST KaK OOIleCTBEHHOH HayKH';
gepTa, obycJoBJieHHass cBoeoOpasHeM, a IO PSAAY CTOPOH —

! O eauHCTBe MOJMTHYECKOrO H IOPHIMYECKOr0 B 06JaCTH IPaBo-
BWX Hayk cm.: Hex6afino II. E. Beexnenne B obulyl0o TeOpHIO ro-
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YVHHKAJIbHOCTbIO SIBJIEHHH MPaBOBOH JA€HCTBHTEJIbHOCTH —
cnennduyeckofl 00J1aCTH XKH3HH KJacCOBOro oOllecTBa.
[TpaBoBefeHHe B pacCMaTPHBaeMOH IJIOCKOCTH SIBJISeTCS
KAQCCOBOL,  NOAUTUYECKOW HAyKOH,  HemocpeaCTBENHO
BbIpaxKkaloolle TO HJH HHOe KJacCOBOe MHPOBO33peHHeE.

Jlpyrasi BaxKHasi yepTa NpaBOBeleHHS COCTOHT B TOM,
4TO OHO MpeAcTaBJaseT CO60OH OTpacib OOLIECTBEHHBIX
3HaHHH, Co4eTarowjux OCODEHHOCTU TeopeTu4ecKol U
npUKAAOHOL HAYKU.

[lpaBo (a Tem Gosee rocyaapcTso, BCs NOJNHTHYECKAS
JKH3Hb oflLiecTBa) H3ydaeTcs pSiAOM Hayk: ¢uaocoduef,
NOJIUTHYECKOA 3KOHOMHeH, HcTopueli. B ropumuueckoit xe
HayKe OHO OCBaHBaeTCs C NPeHMYIIecTBeHHOH OpHeHTallH-
efi Ha TO, uyTOoGHl ObOecneyuTh npaxkrTudeckue Hyxcosl, CBS-
3aHHBIE C NPAaBOBLIM pery/HpOBaHHEM, H3LaHHEM H peaJtiu-
3aluell IOpHAHYECKHX HOPM.

Orcrona — 0co6eHHOCTh (YHKUHUH IOPHAMYECKOH HayKH.
Hapsiny c¢ TeopeTHKo-no3HaBaTeNbHOH M HIEONOTHYECKOMH
(GyHKUMSMH, CBOHCTBEHHBIMH BCeM cdepaM o0OliecTBeHHBIX
3HaHHH, B TPaBOBEJECHHH BO BCeX ero MNoJApasfeleHHsX
KOHCTHTYTHBHOe 3HaueHHe HMeeT IpPaKTHUeCKH-NPHKJIAJ-
Hasi (HopmaTuBHas) ¢yHkuus. Ha ocHoBe ysicHeHHs cCyll-
HOCTH IIpaBa, ero 3aKOHOMepHOCTeH, INyTefi H MeTOLOB
NOBBIIIEHHS ero 3(p¢deKTHBHOCTH, HayYyHO-OOOCHOBAHHBIX
NPOrHO30B IOPHAHYECKAsi HayKa B COOTBETCTBHH CO CBoeH
KJ1aCCOBOH, IOJHTHYECKOH TPHUPOAOH HaleJeHa Ha TO,
4TOOBl HENMOCPEeJCTBEHHO H MHOrOCTOPOHHE HalpaBJsATh
NPaKTHYECKYI0 JesTeqbHOCTb. IIpHYyeM Hanpam/asATh Ha
BCeX YPOBHSIX NPAKTHKH, T. €. H NpPH BHIPaboTKe rocyaap-
CTBEHHO-NIPABOBOH MNOJIHTHKH, H IPH COBEPUIEHCTBOBAaHHH
3aKOHOJATeJbCTBA, H IPH Pa3bICHEHHH (TOJKOBaHHH)
npaBa AJs NPaKTHYECKOro ero NPHMeHeHHs, H NPH palH-
OHaJIM3alHH IOPHUAMKO-TEXHHYECKHX CPelACTB, HCIOJIb3ye-
MBIX B IIpollecce peaJsiH3allMH INpaBa.

[TpenmeroM IopHAHMYeCKOH HayKH SBJSIOTCS NpaBOBas
JNefCTBUTENBHOCTL KaK ocobast 06/1aCTb COLHAJbHOH KH3-
HH KJaccoBoro oblLliecTBa M ee IJIaBHOE HHCTHTYLHOHHOE
BOIJIOLLlEHHe — NPaBo. ,

XapakTepusysi IpeiMeT IOpHAHYECKOH HAyKH C TOYKH
3peHHss eJHHCTBA TEOPETHKO-NO3HABATEJbHOH H MPaKTH-
YeCKH-NPHKJIAHOH ee (QYHKIHH, MOXKHO BHIAEIHTb B Kaye-

cynaperBa u mpasa. Kues, 1971, c. 52; MapKCHCTCKO-JIeHHHCKast 0G6-
ulasi TeOpHsi rocyAapcTBa H npaBa. OCHOBHbIE HHCTHTYTH H TNOHATHS.
M, 1970, c. 20 u cxen.
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CTBE OCHOBHBIX TakHe (XOTSi H YaCTHYHO IlepeKpellHBaio-
IHecst) 3JIEMEHTHl NPaBOBOH JNeHCTBHTENbHOCTH, pasJjiHyae-
Mble B 3aBHCHMOCTH OT TIJIyOHHBI NOCJeJHeH H ypOBHS
o6cay:KHBaeMOfi TpaBOBeLEeHHEM MPAaKTHKH:

a) 3aKOHOMEDHOCTH NpaBa (B Pa3JHYHBIX CBOHX NpPOSIB-
JeHHAX, B TOM YHCJle XapaKTepH3yiollue IpaBo B AeHCT-
BHH);

6) norMa npaBa—HeNOCPEACTBCHHO IOPHIHYECKOE, TeX-
HHKO-IODH/HYeCKOe, KOHCTPYKTHBHOe COlepKaHHe obpa-
3YIOIIHX ero oTpacief;

B) TeXHHMKa IODHCIPYAEHUHH — Ta CTOPOHA MpPaBOBOTO
perynupoBaHHsi,  KOTOpasi  BbIpa)kaeT O0GYCJOBJEHHBIE
3aKOHOMEPHOCTSIMH H JOrMOH NpaBa CpPeACTBa M IPHEMBI
NpaKTHYeCKOH pabOoTH IOPHAHYECKHX OpraHOB MO MpaBo-
TBODYECTBY H NPHMEHEHHIO ITPaBa.

2. EnuncTBO, nuddepeHuHaALHsT M UHTErpauMs IOpHAU-
YEeCKHX 3HaHMH. Bcsi cymMMa IOpHAHYECKHX 3HaHHH, CJO-
JKHBIUUXCS M Da3BHBaeMbIX B PaMKax JaHHOi OOllecTBeH-
HOH HayKH, OTJHYaercs LeJbHOCTbIO, €IHHCTBOM: OHA
NOCBSALlEHA €JHHOMY OOBeKTy — NPaBOBOH JeHCTBHTEJ/Ib-
HOCTH, TeOpeTHYeCKH ocBauBaeMoH Ha 0ase eJHHbIX Hay4-
HBIX OCHOB — TeX MEeTOJOJIOTHYECKHX, MHPOBO33peHUYeCKHX
NPHHIHUIIOB, KOTOPbIE XapaKTePHHI JJIs1 Hee B leJoM2.

PasrpannuynBasicb mpexie BCEro IO CBOeH KJacCOBOH,
IOJTUTHYECKOH NPHPOLe (HAa IOPHAMYECKYI0 HayKy 3KcIJjya-
TaTOpcKUX o6liecTB: paboBiafenbyecKylo, ¢eofaabHyIo,
Oyp:Kya3Hyl0 — H COLMAaJHCTHYECKYIO IOPHAHYECKYI0 Hay-
Ky), NIpaBOBeJeHHe B KaxKAOM KJacCOBOM OOLIeCTBe BMecTe
C TeM IpejcTaB/seT cO60H oONpeflleIeHHYI0 CyMMYy OOIecT-
'BEHHBIX 3HaHHUH, KOTOpas 00bEKTHBHO, IO CaMOMY COAep-
JKAHHI0O HMeeT HM3BECTHYIO BHYTPeHHIOI0 AHddepeHUHALHIO.

I'naBHBIM OCHOBaHHMEM KJacCH(pHKAaLHH HayK SIBJSIOTCS
0cobeHHoCTU npedmeTa udydexnus, HaJuuue OTAeJbHOH dop-
Mbl IBHXKEHHA3 [NaHHOTO Yy4yacTKa OOBEKTUBHOH MAeHCTBH-
TeJbHOCTH. TakuM OOBEKTHBHBIM OCHOBaHHeM B 06JacTH
IPaBOBEJEHHs SIBJSIOTCS OCHOBHBIE 3JIEMEHTHl IIpeIMeTa

2 [Ipu 3TOM NpPaBOBYIO JEeHCTBHTEJBHOCTb CJEAyeT IIOHHMaTb B
IIHPOKOM IlIaHe, B OPraHHYeCKOM eJHHCTBE DIPABOBHIX  SIBJEHHH H
npaktuki, C 3TOH TOYKH 3peHHsl cnpaBefsuBhl Ccyxaewuss B. M. Cu-
PHX O TOM, 4TO OGBEKT NpaBOBeJeHHs OOPa3ylOT «HOPMH IpaBa, IOpH-
JMYecKass NpaKTHKa M CollMasbHasi NPaKTHKa B TOH 4YacTH, B KOTOpOH
OHa o06ycnoBauBaeT (OpMHpOBaWHe M  pasBuTHe 1paBa» (CH-
prx B. M. Merog npaBoBod HayKH (OCHOBHbIE 3JIEMEHTH, CTPYKTY-
pa). M,, 1980, <. 55).

8Cm.: Mapkc K, dureanc @. Cou, T 20, c. 564—565.
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fopiauuecKof HayKH (3aKOHOMepHOCTH mpasa; JorMma Ifpa-
Ba; TeXHHKA IOPHCNPYJEHIHH), a NPHU H3yYEeHHH HENMOCpen-
CTBEHHO IIPaBOBOTO MaTepHaJla — OTPACJ/IH NpaBa.

KoneuHo, B cdepy npeaMera Kaxkaoi IOpHAHYECKOM
HayKH BXOJASIT BCE 3JIEMEHTBl COAEpXKaHHUs NpPaBOBOH JAel-
CTBHTeJIbHOCTH. HeT TaKHX IOpPHAHYECKHX HayK, KOTOpbIe
(MOHATHO, B COOTBETCTBHH C BO3MOXHOCTSIMH, OmpeneJise-
MBIMH MEeTOJOJIOTHeH NaHHOH HayKH, YpOBHEM ee pa3BHTHS)
He H3y4yaJu O 3aKOHOMEPHOCTH NPaBOBOH JAefCTBUTE/b-
HOCTH, HENOCPeACTBEHHO HOPMAaTHBHBII MaTepHaJ, BOINPO-
Cbl TeXHHKO-IOpHAHYeckoro mnopsinka. Ho Bce meso B TOM,
YTO B TOH HJIH MHOH IpyNNle HayK ONpedeseHHBIH 3JeMeHT
BBICTYNaeT Ha MNEePBHIA IJIaH, SBJSAETCA Y3JOM COCPenoTO-
YeHHsS] BCeX HayUYHBIX (aKTOB.

CylecTBeHHOe 3HayeHHe JJsi KJacCHOHKAUMH HaykK
MMeeT M Jpyroe OGBEKTHBHOe OCHOBaHHe — codepicarue
obujecrsennolx 3Hanuil. OCOGEHHOCTH TNpeaMeTa H3YYeHHs
JHUIIb TOrJa NPHBOAAT K (OpMHpPOBaHHIO 0COOOH HayKH,
KOrja OHH HallVIH BhIPa)KeHHe B CNeLH(pHYECKHX Hay4YHBIX
NOHATHAX, HAeAX, TeOPeTHYEeCKHX KOHCTPYKIHSAX, KJacCH-
¢GHKalHAX, KOTOPHE OTPaxaloT OCOOEHHOCTH JAaHHOrO
npeaMeTa H3y4eHHs!, IPEJCTABJAAIOT cOOOH LEJOCTHHIH, CKO-
OpJAHHHPOBAHHHI BO BCeX OBOHX YacCTAX MNOHATHHHBIA an-
napaT HaykKH.

Kak noxasbiBaeT HCTOpHSI Pa3BHTHsI NPaBOBENEHHs, COC-
TaB IOPHAHYECKHX HayK CKJAABBAJCAd B COOTBETCTBHH C
NOTPe6GHOCTAMH NPAKTHKH, ypPOBHeM, Ha3peBLUIMMH 3aja-
YaMH H XapaKTepoM pa3paboTKH NpaBoBbIX NpobJeM. Cie-
JOBaTeJbHO, (GOpPMHpPOBaAHHe H Da3BHTHe IOPHAHYECKHX
HayK CBA3aHH C OOBEKTHBHBLIMH YCJIOBHAMH, Ha3peBLIHMH
NoTpe6HOCTAMH OOLIeCTBEHHOH XH3HH, B IEpPBYIO ouepelb
NOTPeGHOCTAMH IOPHAHYECKOH NPAKTHKH H IOPHAHYECKOro
06pa30oBaHHS.

HiMeHHO MO3TOMY B cOCTaBe NpPaBOBeleHHsI HCTOPHYECKH
NepBLIMH BHIJEJIHJIHCh OTPACAEBble U MENOTPAcAeBble HAY-
KH (060co6/ieHHBIe B CBSI3H C (pOpPMHpPOBaHHEM B CHCTeMe
TeX HJIH HHBIX OTpaciel, HyXK/laMH NPaKTHKH H NoTpebHOC-
TAMH IOPHIHYECKOro 06pa30BaHHs), a TaKkKe Cneyuanvrole
npukaaduble Hayku (HampuMep, KPHMHHAJNHCTHKA), T. €.
HayKH, Kacalollldiecs B IepPBYI0O ouepelb JOrMBI IIpaBa H
TeXHHUKH lopucnpyaenuuu, Ilpuyem AudepeHHanns opH-
AMYECKHX HayK MPOHCXOJHJA H NMPOHCXOAHUT cefyac B OCHOB-
HOM B COOTBETCTBHH C NMPOQHJIHPYIOIHMH IOAPa3jieeHus-
MH CHCTEMH IIpaBa IO TaKHM, B YaCTHOCTH, LHKJIaM:
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rocyflapcTBOBeIYeCKHe HayKH, LHBHJHCTHYECKHe (rpax-
JlaHCKO-NIPAaBOBHlEe) HAayKH, KPHMHHAJHCTHUECKHE HAYKH,
npoueccyaJbHHe HayKH.

Ho uyem 6osiee yray6asiercss auddepeHuHauus 0OpHIH-
YeCKHX HayK, TeM HacrosTesbHell MOTPeOGHOCTb BCTPEYHOTO
npouecca — HHTerpalMH NpaBoBbIX 3HaHMHA. Jla u BooGLIe
NOoTpeGHOCTH OGILECTBEHHOH NPAKTHKH BBI3BIBAIOT HEOG-
XOJMMOCTb KOHLEHTPAllHH BHHMAaHHSl HENOCPEACTBEHHO Ha
3aKOHOMEDHOCTAX IPaBOBOH  HeHCTBHTENBHOCTH. ITHM,
00bsicCHsIeTCS BO3HHKHOBEeHHe obujeTeoperuyeckux (teope-
THKO-HCTOpPHYeCKHX) Hayk. [Ipuyem M 3lech B COOTBETCTBHH
€O cBOeoOpasHeM INpaBOBeJeHHSl NepPBOHAaYaJbHO B 3amaf-
Hoit EBpone u B Poccun B XVIII—XIX BB. crana ckaafgbl-
BaTbCsl OOllasi MO3HTHBHAS TeopHs, T. e. ob6obuiawpuas 06-
JaCTb IODHIMYECKHX 3HaHMH, 3aTparuBamollasi B OCHOBHOM
JorMmy mnpaBa. Beaen 3a TeMm, Bce 6osiee 060co6Jsisick OT
¢HI0COPHH H COLHOJOTHH, CTaJH (OPMHPOBATHCS B Ipa-
BOBEJIEHHH, NepenJieTasicb NPH 3TOM C OGlleHd INO3UTHBHOH
TeOpHeH, HHTerpHpysch ¢ HeH, QuJocodHs npaBa H COILHO-
JIOTHs1 npaBa‘.

3. O6mas Teopus npaBa. KayecTBeHHHIM CKayKOM B
Pa3BHUTHH NPAaBOBOH MEICJIH CTajla MapKCHCTCKO-JIEHHHCKAsd
o6lias TeopHus Npasa,

MapxkcHCTCKO-JIeHHHCKass o6llasi TeOpHsi NpaBa Ipea-
cTaBJseT COGOH OCHOBAHHYIO HA  MAPKCU3BMe-AeHUHU3ME
cucremy 00BeKTUBHO 8epHolx, 0000ujeHHbLX TeopeTuKo-me-
T000A02U4ECKUX 3HAHUIL 0 npasosoli OelicTBUTEAbHOCTU.
OxBaTbiBasi BCIO CyMMy OOLIeTeOPeTHYECKHX 3HAHHH O
npaBe, BCeX €ro HCTODHYECKHX THNAX, CTPYKTYPHBIX
OGIIHOCTAX H CHCTEMaX, OHa KOHLUEHTPHpyeT BHHMaHHe Ha
H3yYEeHHH COLMAJHCTHYECKOrO IIpaBa — NPaBOBHIX CHCTe-
Max HOBOT'O HCTOPHYECKOrO THIA, BOIJIOTHBIUHX BHICIIHE B
COBPEMEHHHIX YCJOBHMAX, COLHAJHCTHYECKHe HayaJa opra-
HH3alHH 5KOHOMHYECKOH, NOJHTHYECKOH H NYXOBHOH XH3-
HH NepBOro B MHpe OO6leCTBa TPYAAIUHXCA M BMeCTe C TeM
BBICLIME INPaBOBble LEHHOCTH H MJOCTHXXeHHS NPaBOBOH
KYJbTYpH YeJlOBeyecTBa.

KauecTBeHHasi HOBH3Ha MapKCHCTCKO-JIEHHHCKOH 06-

4 Hago mnosarats, uro BHBox H. Ca6o o ToM, uro ¢unocodus
NpaBa «paCUIMPsieTCs B TEOPHIO NPaBa» M TOrAa OHA CTAHOBHTCA OJ-
HODOZHOM, OJHOMOPSAKOBOA C HayKoil NpaBa B LeJOM, OCHOBaH KakK
Pa3 Ha TOM, YTO IOCJEfHSS TEOPETHYECKH OCBaHBAeT JefCTBYIOLLee,
nosutusHoe npaso (cM.: Ca 6o Hwmpe. Hayka npasa u Teopus mpaba.
Bynanewr, 1977, c. 27).
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ulefi TEOpPHH NpaBa COCTOMT B TOM, YTO OHA BmEpBHIE B MC-
TOPHH IOPHAHYECKOH MBICJIH:

a) MOAHsJAch Ha YPOBeHb NOJJIHHHOH HayKH, pacKpblia
rJayGuHHbBIE 3aKOHOMePHOCTH npaBa. PaccmaTtpuBast ero B
eIHMHCTBe C rOCyJapCTBOM, APYrHMH HHCTPYMEHTaMH KJiac-
COBOro INOJIMTHYECKOrO TI'OCNOACTBA, 000CHOBaJa KJacCOBO-
MOJINTHYECKYIO, HAJCTPOe4YHyl0 IPHPOAY IpaBa, ero 3Ha-
YeHHe KaK KJaCcCOBO-FOCIOJACTBYIOILEH BOJIH, BO3BeJeHHOH
B 3aKOH, H B COOTBETCTBHH C 3THM OTKPhIJIa BO3MOXKHOCTb
Ha NOMJHHHO HAayYHOH OCHOBe CHCTeMHO, IIOJ YIJIOM 3pe-
HHS LEJOCTHOrO HHCTHTYUHOHHOIO HOPMAaTHBHOro o6Gpaso-
BaHHs — [IPaBa — OXapPaKTePH30BaTb BeCb IOPHAHYECKHH
HHCTPYMEHTAapHii;

6) npuobpesna 3HauUeHHe TEOPETHKO-METOJ0JOrHIeCKOH
HaykHd. HenocpencrBeHHOe BhIpaXKeHHe B Hell MeTOofa MaTe-
PHAJIHCTHYECKOH [HaNeKTHKH, BHISIBJEHHe TJyOHHHBIX 3a-
KOHOMEPHOCTeH NpaBa MO3BOJIHJIH MapKCHCTCKO-JIEHHHCKOH
oflLiell TeOPHH NpaBa CTaTh HaNpaBJsIOILEH HAYKOH B CHCTe-
Me COLIHAJIHCTHYECKOrO NMpPaBOBEJEHHs, ee aKTHBHHIM Teope-
THKO-METOL0JIOTHYECKHM LEHTPOM;

B) B INOJHOH Mepe pacKpblia CBO€ NpPaKTHYECKH-NPH-
KJagHoe 3HayeHHe. MHoOroo6pasHo OOCJHYKHBAsi HYXKIBI
IOpHHYEeCKOH NPAKTHKH Ha BCeX ee YPOBHSIX, TEOPHsl NpaBa
Bce 0oJiee CTAHOBHTCS OCHOBOH IOCYJapCTBEHHO-IIpaBOBOH
NOJINTHKH — KayecTBO, SPKO H HarJIIAHO MpOsIBHBLIeeCs
npu noaroroske Koncrutyuun CCCP 1977 rona;

I) MOHHCTHYECKH COEAHMHHJA (HIOCOPCKHH, COLHOJIO-
THYeCKMH H ClelHaJbHO-IOpHAHYECKHH MNOAXOAH K IpaBy.
Otnpasasiach OT IMIyGHHHBIX 3aKOHOMEpDHOCTeH NpaBa, OHa
BMeCTe C TeM B IIOJIHOH Mepe yYHThIBaeT clelUH(HKY IOpH-
JHMYeCKOH MaTepHH — cBOeoOpasHOro ydacTka COLHaJbHOH
JeHCTBHTENBHOCTH, H 3TO OCHACTHJO Hauly TEOPHIO HEBH-
JAaHHBIM paHee TeOPEeTHKO-NO3HABATEJbHBIM IIOTEHIHAJIOM,
LIMPOKHMH BO3MOXKHOCTSMH B NIO3HAHHH BCeX CTOPOH Ipa-
Ba, BCero KOMILJIEKCa NPABOBbIX SIBJIEHHH.

YKa3aHHHE YepTH MapKCHCTCKO-JEHHHCKOH oOllef
TeOpPHH MpaBa NPHHUHIHAJBHO OTJIHYAIOT ee OT Oypxkyas-
HHX H JOOYpXKYasHbIX NPaBOBLIX TEOPHil, KOTOpble B CHJIY
KJ1aCCOBO-3KCIJIYaTaTOPCKOH OrpaHHYEHHOCTH H METOJ0JIO-
THYECKOH HeCOCTOSTeNbHOCTH TNpPENCTaBJSIH H NpeAcTaB-
Js10T 060l HEIHe MO CBOeH CYLIHOCTH JIH60 OTKPOBEHHO pe-
aKUHOHHBIE YyuYeHHs, JHO60 HayuyHble JHCUHMIJIMHBI UYHCTO
SMIIHPHUYECKOrO THMA, HEKOTOPHlE NMO3HTHBHbIE DE3YJIbTATHI
KOTOPHIX, BIIpOYEM, H 34eCh HCKaxKaloTCs COLHMAJIbHBIMH H
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THOCEOJIOTHYECKHMH ITIODOKAaMH NpaBOBeleHHs 3KCIJIyara-
TOPCKOro OO6llecTBa.

4. INpenmer o6Gweii Teopun npasa, OcoGeHHOCTH ee
coaepxanusg M ¢yHkumi, [TpeameroM MapKCHCTCKO-JEHHH-
cKoH oOlllefi TEOPHH INpaBa SIBJAIOTCS OCHOBHble 3AKOHO-
MepHOCTU npasosol OelicTBUTEAbHOCTU KaK 0coboii obarac-
TU COYUANLHOL HUSHU.

IIpeamer ofluieit Teopud mnpaBa XapaKTepH3yeTcs uiu-
porou MHO202paHHOCTbI0. B Hero BKJIOYaeTcs NpaBOBas
JNEeACTBUTENILHOCTb B LEJOM: H COGCTBEHHO NpaBo (cTa-
THKa), M TNIPaBOBOE peryJHpoBaHHe (JHHAMHKAa) — BECh
KOMIIJIEKC MHorooépaaﬂblx NPaBOBLIX SIBJIEHHH, BXOISIIHX
B NPaBOBYIO HAJCTPOHKY, B MeXaHH3M IIPaBOBOrO pery.nn-
POBaHHS.

BMecre ¢ TeM mnpeaMer ofLieli TeOpPHH OTHOCHTCHA K
2AYOUHHbIM nAGCTAM TIPaBOBOH HEACTBHTENBHOCTH. B 06-
Ied TeOPHH, KaK H B OTPACJEBHIX H MEXOTpPacJeBHIX Hay-
Kax, BblJessieTcsi (M JaeT Ha3BaHHe Bcell Hayke) ee sapo,
CTepxKeHb — coOcTBeHHO npaBo. [Ipuuem obuwasi Teopus
HalleJeHa Ha TO, YTOGBl PACKPHITh «HYTPO» IpaBa, CBOHCT-
BEHHBIE eMy BHYTPEHHHE H BHeUIHHe ClelHdHYecKHe 3aKo-
Hbl PasBUTHSI H (YHKUHOHUpOBaHusS. I'J1aBHOe 31Hech —
CYLIHOCTb NpaBa, ee NPOSIBJEHHsI BQ BCeH NMpaBOBOH AeHCT-
BHTEJIbHOCTH, CBOHCTBa IIpaBa, €ro CTPYKTYypa, (YHKUHH,
MpHPOAA ¥ MEeXaHH3M pEryJHpPOBaHHs M T. J.— CJIOBOM,
TO, 4YTO pacCKphiBaeT «rAyGHHBI» BCell MNpPaBOBOH Haj-
CTPOHKH.

[ToguepkuBasi, 4T0O MapKCHCTCKO-JIEHHHCKAsi obLlasi Teo-
pHSl NpaBa KOHUEHTPHPYeT BHHMaHHe Ha OCHOBHBIX 3aKO-
HOMEDHOCTSIX ITPaBOBOH MAeHCTBHUTEJbHOCTH, He CJelyeT
YIYycKaTh H3 BHAY, YTO B Hee BXOASIT U JpPYyrHe OCHOBHbIE
3JeMeHTH OoOlLlero npeaMera IpaBoOBeleHHs, T. €. JAOrMa
NpaBa H TeXHHKa lopHcnpyAeHuuu. OQHAaKO moc/aeIHHe H3Y-
4aloTcsl B O6lieH TeoOpHH He caMu No cebGe, He B KayecTBe
HemocpeAcTBeHHOro npeiMmera. OHH BOBJIEKAIOTCS B OOLIYIO
TEOpUI0 B TOH Mepe, B KaKOH ABJSAIOTCS OOLIUMH 1J5
CTMelNHaJbHBIX IOPUIHYECKHX NHCUMIVIMH H B KakOH B Xxole
pa3BuTHs oO6liell Teopuu Bce Gojee o6peTalOT YepTH 3Ha-
HHH, OCMBICJEHHBIX Ha 6ase MOJOXKeHHH 06 OCHOBHHIX, I'VIY-
OGHHHBIX 3aKOHOMEPHOCTSIX NpaBa. JIOCTOMHCTBO MapKCHCT-
CKO-JIEHHHCKOH oO0lLiefi TeOpHH NpaBa B TOM H COCTOHT, YTO

5CM.: Pa6unoBuu II. M. ¥Ynpouenne 3aKOHHOCTH — 3aKOHO-
MepHOCTb couHaauaMa. JIssos, 1975, c. 15—23
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OHa, MOHHCTHYECKH COEeJHHHB (HJIOCOPCKHUM, COLHOJOrH-
YeCKHH M CNelHaJbHO-IOPHAHYECKHH NOAXOAH, NO3BOJSET
Ha eIHHONH MeTOJOJIOTHYECKOH OCHOBe OXBAaTHTb Bce Oorar-
CTBO H MHOroo6pasue oémeTeopemqecﬁ};‘)ﬁ npaBoBofi npob-
JieMaTHKH. !

Oco6GeHHOCTH npeaMera ofliedl TEOPHH NpaBa Mmpenonpe-
JIeJsI0T OCOOEHHOCTH ee COAepXKaHUsl KaK Haykd. Eif cBoii-
CTBEH BHICOKMH YpOBEHb HayuyHBIX OGOOLIEHHH H B CBS3H
¢ 9THM — ¢pyndamentarvroli xapaxtep®. OHa comepKHUT
MoJIOXKeHHs, o6pasyloliye TeopeTHYecKylo 6a3y MapKCHCT-
CKO-JIECHHHCKOTrO NpaBOBeleHHs, T. €. NMOJOXKEHHs, KOTOpble
HMEIOT HCXOMHOe, KJIOYeBOe, OCHOBOMOJIAralollee 3HayeHHe.

Otcrola e BHTEKaeT H cneuHdHka (yHKuui obuiei
TEOpHH NpaBa. BrimosHsis Bce Te ke (YHKUHH, 4TO H CO-
IIMAJHCTHYECKOE INPABOBENEHHE B ILEJOM (TEOPETHKO-MO3-
HaBaTeJIbHYIO, HIEO0JIOTMYECKYl, IPaKTHYECKH-IPHUKIaM-
Hy10), O0lllasi TEOpHsi NpaBa HMeeT ellle H meTodo02U4eC-
Kyto yHKyuro’, BHCTYNasi MO OTHOUIEHHIO KO BCEM HHBIM,
KOHKDETHBIM IOpHIHYECKHM -HAayKaM B KayecTBe HayKH Me-
TOJOJIOTHYECKOH, HampasJsoLled.

B nmnpaBoBemeHun ecTb H | Apyrde (¢yHIaMeHTaJbHbIE
HayKH — Te, KOTOpble TEOPETHYeCKH OCBAHBAIOT NpPOGHJIH-
pyIolllHe OTPACJH H B .COOTBETCTBHH C 3THM BO3IVIABJSIOT
IHKJp IOPHAMYECKHX AMCUMIVIHH. K HHM OTHOCSITCS HayKu
rOCyZapCcTBEHHOr0 IpaBa, IpaxKAaHCKOro NpaBa, aJMHHH-
CTPAaTHBHOIO IIpaBa, YrOJIOBHOrO INpaBa, INpoleccyaJ/ibHble
Hayku, Ho ¢yHaaMeHnranbHOCTh 06Lueli TEOpHH OT/IHYaeTcs
6oJiee BLICOKHM, (GHJIOCOPCKHM ypOBHEM, H NOTOMY B OT-
JHYHe OT APYrHX ¢yHAaMeHTAJbHBIX HAayK OOllasi TeopHs
HMeeT MEeTOJOJIOrHYecKylo (yHKUHIO ¢usocobckoro, a He
TOJILKO YaCTHOHAYYHOro NMOpsiAKa.

5. Cratyc o6ueii TeopHu npaBa Kak Hayku. B coser-
CKOM TpaBOBEeJE€HHH HaMETHJHChb [ABa OCHOBHBIX INOJAXOJa
K pelleHHIo BOIpoca O craTyce obliell TeOPHH NpaBa.

[TepBHIfi — COBOKYI'HOCTb OOIIETEOPETHYECKHX 3HAHHH O
npaBe o6pasyeT OTHOCHTEJNbHO 000COOGJEHHYIO YacTb BHYT-
PH €IMHOH TEOpHH rocyfapcTBa H NpaBa.

BTopoli — yKa3aHHass COBOKYNHOCTb 3HaHUH NpeACTaB-
JasieT Cc0o60H OTHOCHTEJNBHO <CaMOCTOSITEJbHYIO 'HAay4yHYIO

6 CM.: Bacuaben A. M. IlpaBoBme kareropun. MeronoJoru-
yecKHe AacMeKTH pa3paGOTKH CHCTeMH KaTeropHii Teopun Inpasa. M,
1976, c. 27 u cnen.

7CuM.: Kepumon J. A. O6mas Tteopus rocyfapcTsa H Mpasa;
npenMer, cTpykrypa, gynxuud. M., 1977, ¢. 83 u caen.
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JUCUHMIIMHY, KOTOpass Bce 6oJiee OTIOYKOBHIBAETCS OT 06-
Ilell TeOPHH TOCyAapcTBa M NpaBa, HO He NMOpLIBaeT C Hel.

ITpn BCceM pa3/iMYHM paccMaTpPHBAeMbIX NMOAXOIOB BPST
JIH eCTb OCHOBAaHHS' A/ NpeyBeJHYEHHS CYLIECTBYIOLIHX
3gecb HayyHbIX pasHorsaacuii. O6a moaxoida OCHOBaHH Ha
INPHU3HAHUH TOTrO, YTO OTNPABHLIM NpPH OOLIETEOpPeTHYECKOH
XapaKTepHCTHKe rocyJapcTBa H NpaBa SIBJsSeTCA PaccMoOT-
peHHe YKa3aHHBIX COLHAJbHO-NOJNHTHUECKHX SIBJEHHH B
eIHHCTBe, BO B3aHMOOOYCJIOBJIEHHOCTH. B cyllHOCTH, Bce
NpaBoBeJH BLICKA3a/JHCh TaKXKe B I0Jb3y TOrO, 4T0 06Lle-
TeopeTHYecKass NpaBoBasi Npo6GJeMaTHKa MOXKeT OLITb H
JeHCTBUTEJBHO CTasla OOBEKTOM CaMOCTOSTENbHOH Hayd-
HOH paspaboTKH.

Tak 4yto ecqm ¢ HalJMexallle YeTKOCTbIO PacCTaBHTb
aKIeHTH B TOM H JIPYyroM nojaxoiax, To o6a OHH B OJHHa-
KOBOH Mepe 0G0CHOBBIBAIOT BO3MOXKHCCTb CAMOCTOSITENbHOH
pa3paboTKH NMpaBOBOH mpobJeMaTHKH, B TOM YHCJe B BHAE
CaMOCTOSITEJIbHBIX KYPCOB.

OnHako Mo Mepe pa3BHTHS OOLIETEOPETHYECKHX 3HAHHH
O TIOJIUTHYECKOH CHCTeMe, rocyiapcrse, INpaBe HaKamlJH-
Baercsi Bce GoJibllle AAHHHIX B MOJbL3Y TOro, 4ro obuias
TeopUsi mpaBa OOpeTaeT CTaTyC CaMOCTOSITENILHOH HayyHOM
JHUCLHIJIHHEL

3mech BaxeH elle Takoii MoMeHT. Ecau obuereoperH-
yecKHe 3HaHHs, OXBaTbIBAlOlLIMe OLHOBPEMEHHO H rocynap-
CTBO, H INIpaBO, SIBJASAIOTCA [JSi NPaBOBeJeHHS HCXOAHBIMH,
OTNpPaBHEIMH, TO 00LIasi TeOpHsl MpaBa, NOCBsILIeHHAS TOJb-
KO I0PHIHYECKOH 4acTH HAaACTPOHKH, MO CBOEMY INPOdHJIIO
BO BCeX OTHOLIEHHSIX corJacyercs ¢ OCOOEHHOCTSIMH INpa-
BOBeJleHHs] KaK TeOPeTHKO-NPHUKJaAHOH 006J1acTH clenHajb-
HBbIX OOILECTBEHHbIX 3HaHWH. BcJsenctBHe 3Toro obliereo-
perHyeckHe paspabGoOTKH B paMkKax oOlleHd TeOpHH IpaBa
CTaHOBATCA COOCTBEHHO IODHAMYECKHMH, AOCTATOYHO CIle-
IIHaJHU3HPOBAaHHEIMH B COOTBETCTBHH C OCOOEHHOCTSIMH ee
npeamMera U npodHas U NOTOMY CNOCOOHBIMH OKa3HBaThb
MHOroo6pasHoe BO3LeHCTBHe Ha OOLLECTBEHHYIO IIpPaKTHKY,
B TOM YHCJIE H Ha MPAKTHKY pabOThl I0PUAHYECKHX OPraHOB.

OxoHyaTeJILHO BONPOC O cTaTyce oblueil TeopudH npasa
KaK HayKH PeUIMT caM XOJA Da3BHUTHS HAyYHOH MBICJH,TIO-
CBAILIEHHON IOJHTHKO-IpaBoBofi npobaemaTtHke. M Hano
JyMaTb, PeIIaloIIUMH 31ech OyAyT He TOJbKO OTMEUEHHHIe
Bbllle (paKTOPBI, He TOJBKO pealbHasi Cenuau3auus o6-
IeTeOpeTHIEeCKHX IMPaBOBLIX 3HaHHH (Takas cHelHasn3a-
uus QakTHYecKH yxKe NpoOH30lNJa), HO H BCe BO3pacTalo-
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Ias noTpe6HOCTb CaMOCTOATEJNBHOTO (T. €. He TOJbKO
CKBO3b NMPHU3MY TOro 0O6lero, YTo CBOMCTBEHHO roOCyIapcT-
By M NpaBy) H3y4eHHs APYrofl TPynnsl CONMAJbHBIX SB-
JIEeHHH — rocylapcrBa, IOJUTHYECKOH CHCTeMBl, Bcex 006-
pasylollux ee 3J7eMeHTOBS.

6. CTpyktypa oOueii Teopuu npaBa. MOHHCTHYECKH
o6 beuHss GUAOCOPCKYIO, COLHOJIOTHUECKYIO H CIeHAJbHO-
IOPHIHYECKYI0O XapaKTepDUCTHKH IIpaBa, MapKCHCTCKO-Je-
HHHCKast obuiasi TeopHs NpaBa sBJSAETCS MHOTONJIAHOBOH,
MHOr0aclnekTHOH 06/1acTbi0 3HaHHUH.

B pamxax 3rofi eiMHOH TEOPHH €CTb OTHOCHUTEJNbHO
obocobuBUIMecss Tpynnel npobjeM, KOTOpble MOryT GOHITh
0603HadYeHbl KaK BONpPOCH «¢puaocodpuu npaBa», «COLHOJO-
THH TIpaBa», «CIeLHaJbHO-IOPHAHYECKOH Teopnu (oblel
MO3HTHBHOH TeopuH)». Bompochl ¢uaocopuun npasa — 370,
HanpHMep, BONPOCH O METOLOJIOTHH B NPABOBEJEHHH; CO-
IIHOJIOrHH 1NpaBa — 06 3¢ (eKTHBHOCTH IpaBa, YCJOBHAX
H INpPHUYHHAX NpPaBOHADYUIEHHH, COLHAJNBHOH CTPYKType H
YPOBHE NPAaBOCO3HAHHS;  CIELHAJNbHO-IODHAHYECKOH Teo-
pPHH — O BHAAX HCTOYHHKOB IIpaBa, KJacCH(pHKalUHU IOpH-
IHYECKHX HOPM, IOpDHIAMYECKHX (paKTaX, KOJNJIHU3HOHHBIX
HOpMax, NpHeMax TOJKOBaHHS M IPHMEHEHHs IOpHAHYe-
CKHX HODM.

Ho BaxXHO NOMYepKHyTb: IO CBOeHl NpPHPOMe, JOTHKe
60BIIMHCTBO  (PUIOCOPOKHX, COLUONOTHUECKHX H CIelH-
aJIbHO-IOPHHYECKHX BONpPOCOB B MapKCHCTCKO-JeHHHCKOMH
TEOPHHM NpaBa TaKOBO, YTO OHH HOJXKHBI CYIIECTBOBAaThL B
OPraHHYeCKOM eJuHrcTse ¥ MOTYT 060COGJATbCS B TEOPHU
YCA08HO. B MNpUHIHIE OCHOBHOE COJAepXKaHHe OOlleTeope-
THYeCKHX 3HaHMH, Da3BUBAIOIIMXCS Ha OCHOBE MapKCHCT-
CKO-JIeHHHCKOTO MHpPOBO33DeHHsl, Hepa3JeJbHO, HepacuJe-
HUMO O0ObeluHseT B OJHO LeJoe (PUIOCOPCKYIO, COLHOJIO-
THYecKylo,  CNelHa/IbHO-IOPUANYECKYI0 XapaKTEPHCTHKH
npaBa. [To OTHOEHHIO K 3TOMY eIHHOMY COJepKaHHIO 10-
NyCTUMO TOBOPHTb TOJBKO O (PUIOCOGCKOH, COIHOJIOrHYe-
CKOH HJIM CHelLHaJbHO-IOPUAHYECKOH opuentayusx (au6o
NpoduIsx) B KOHKPETHHIX OGIIEeTeOpeTHYEeCKHX HCCJIeL0Ba-
HHUSIX, OOYCJIOBJNIEHHBIX TOH HJIH MHOH TEOPETHYECKOH KOH-
nenuuelt, Jexaueii B HX OCHOBe.

8 [TompoGHoe OGOCHOBaHHe HEOGXOAMMOCTH OGOCOG/EHHSI TeOpHH
noMMTHYECKOH opraHusanmu o6mectBa cM.: Uupkun B. E. 06 oc-
HOBHbIX npo6JeMax TEOPHH IIOJHTHYECKO#l oOpraHMsauuu oOuiecTa. —

TIpaBoBeneunue, 1965, Ne 2, c¢. 3—I14.
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Takum o6pasoM, «duI0COGHS TNpaBa», «COLHUOJNOTHS
npaBa», <«CHelHaJbHO-IOPDHAHYECKAs TEOpUSI» — He aBTO-
HOMHBIE C aGCOMIIOTHBIMHM T'DAaHMIAMH YacTH O6IlIEeTeopeTH-
YeCKHX 3HaHWH, He HX MNOJOTpaciau (KaK paHee IoJaral
aBTOD 3THX CTPOK), a CKOpee o6ujue HAnNpasienus B paM-
Kax eQMHOH HayKH, OXBaThIBalOLlHe H HEKOTOPYIO YNOMS-
HYTYIO BHILIE  «YHUCTYIO» IIPO6JIeMATHKY COOTBETCTBYIOLIEro
npopuns. M, Buaumo, raaBHoe, 4TO HX 0060COGJSIET, — 3TO
merodonoeus, T. e. HelOCPeNCTBEHHOe, OJHKalilllee BOMJIO-
IleHHe B JAHHOM IpaBOBOM MaTepHalje (QHUIOCOOCKHX HJIH
COLHOJIOTHYECKHX HAefl M NPUHUHUMOB, OOIIHX MNOJOKeHHH
CllellHaJbHBEIX HayK, HMeloLIUX 006leMeTON0/I0rHYeckoe HH
YaCTHOHAYYHOe 3HauyeHHe (CM. cxeMmy 1).

Ot ykasaHHbIX OOLIMX HamnpaBJieHMH B Ipolecce CIe-
LHaJH3aUUH 06LleTeopeTHYECKHX 3HAHUA BO3MOXKHO 0060-
coGJeHHe W Jpyrux, GoJiee YaCTHHIX HalpaBJeHHH Hayd-
HBIX HCCJAELOBaHHUH, TaKHX, HanpHMep, KaK NpaBoBas KH-
GepHeTHka (mo «dujaocopuu mnpasa»), COLUHANBHO-NPABO-
Bas NCHXOJIOTHSI (MO «COLMOJIOTMH NpaBa»), lOpHUAMYECKast
CTUJIMCTHKA, TEODHS IODHAHYECKON TeXHHKH (10 «oOuieH
NIO3UTUBHON TeOpHH»)Y.

®usnocodhckoe, COLHOJOTHYECKOE H CIELHABHO-I0PUIH-
yeckoe HamMpaBJIeHHs 3aHHMAIOT B CTPYKType o6umied Teo-
puH TpaBa pasHoe mnoJoxkeHue. Punocodckas H CoOLHOJO-
TUYECKass XapaKTePHCTHKH IpaBa SABJASIOTCA B obuiell Teo-
pUH UCXONHBIMH, KJIOYeBbHIMH, OCHOBONOJAralouuMH. Mapk-
CHCTCKO-JIEHHHCKasi 00llasi TeopHsl NMpaBa BO3HHKJIA H Cy-
IIeCTBYeT, pacCKphiBasg CBOe 3HaueHHe (YHIAMEHTAJbHOMH,
MeTOJ0JIOTHYECKO! HAayKH, KaK ray6oko ¢uiaocodcekas, 06-
IEeCOLHOJIOTHYecKass  KoHUenuusi. CnenuasbHO-l0puaHYe-
cKas e OpHEHTAUUs NpHAaeT OOGIIYI0 IOPUIHYECKYIO OK-
packy Bcefl OOllefi TeOPHH NIpaBa, ONpefelsieT COAepKaHHe
ee OCHOBHOTO NOHATHHHOrO amnapara, eAHHOTO0 C NMOHSTHH-

9 VHrepecHhe coobpaxeHHs 06 OTHOCHTEJbHOM 060C06JeHHH Teo-
DHH NpPaBOCO3HaHHsI (ONpaBJaHHbE B CBA3H C OCOGEHHOCTAAMH IIpaBo-
BOM HaACTPOHKH M (OpPMBI  OOINECTBEHHOTO CO3HAHHS) BHICKAa3aHbI
A. M. Bacumesnim (cm.: Bacuanben A. M. IlpaBoBre KaTeropH,
c. 39). B ropuauyeckoit suTepaType NPEANDHHATA MNONBITKA BHAEHTH
B cocTaBe OOlUeil TeopHu NpaBa TaKXe JIOTHKY IpaBa, pacCMaTpHBae-
Mylo Hapsiny ¢ «¢ujocopuell NpaBa» H <«COUHMOJOTHeH NpaBa» (CM.:
CoB. rocynapcteo u mnpaso, 1979, Ne 7, c. 43—44). Ilpeacrasasercs,
OAHaKO, 6oJiee NpPaBHJIbHHIM XapaKTepH30BaTh JIOTMKY TNpaBa Kak
aCNeKT HCCJIeJOBaHHA BHYTPH GHMJIOCO(CKOH (NPEHMYIUECTBEHHO IH-
ajleKTHYeCKast JIOTMKa) H CIIeLHaJbHO-I0PHAHYECKO (MpenMyluecTBeH-
HO (opMasbHas JOTHKa) OpHeHTauuii eIuWHOH oOwWed Teopuu mnpasa.
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HBIM annapaToM JAPYrHX IOPHAHYECKHX HAayK M XapaKTepH-
3YIOLIEr0 ee TeOPeTHKO-NPHKJIAAHYI0O HampaBJIEHHOCTH!O,

7. lBa OCHOBHBIX YPOBHA CIELHAJbHO-I0OPHHYECKHX
nccaenoBanui. Paspaborka crmelHasbHO-IOPHAMYECKHX BOTM-
pocoB o0liefi TeOPHH NpPaBa MOXKET BECTHCh B HECKOJBbKHX
pakypcax, ¢ NpeHMyIecCTBeHHHIM NpDHMEHEHHEM TOro HJIH
HHOT'O MeTOZOJIOTHYECKOro, 00lLIeHayYHOro annapara.

W sT0 mpenonpeiensieT pasJHYHble YPOBHH H acHeKThl
o6lieTeopeTHYECKHX pa3paboTok (¢pumocodckuii, conHoso-
rUYeCKHH, HOPMATHBHO-IODHIHYECKHH, JIOTHYECKHH, SA3BIKO-
Bo# u ap.). Cpeln HHX B KauecTBe Y3JIOBHIX MOTyT OBITh
BBHIZIE/IEHH JBa OCHOBHHIX YPOBHSI: TE€XHHKO-IODHIHYECKHH H
¢dunocodekuit (061IECOLHONOTHYECKHUT).

CrnenunajbHO-IOpHANYECKAsE ~ NpoGJeMaTHKa TeXHuKo-
ropududeckoeo YposHs KacaeTcs B OCHOBHOM OOIIUX BOII-
pOCOB HOrMHl NpaBa U IOPHAHYECKOH TEXHHKH IOPHCIPY-
JeHIMH, T. e. TAKHX, KOTOpble MOIyT OBITb «BBIBEJEHH 3a
CKOGKH» CIelHaNbHBIX Hayk.

CneunnaabHO-IOpHAUYeCKast NpoGieMaTHKa  uaocop-
ckoeo (obujecoyuonoeuueckozo) YyposHa— GoJiee BHICOKAs
CTYNeHb TEOPETHYECKOTO OCBOEHHS NPaBOBOro MarepHasa,
LleJHKOM BXOZsAllas B eIHHOE CONep:KaHHe oOlIed TEOpHH
npaBa, CTyneHb, Ha KOTOPOH H DPacKpHIBAIOTCS OCHOBHhLIE
3aKOHOMEPHOCTH IIpaBa. .

O6a ypoBHA crneundHYHH H OPraHWYHBl A/ OGuIeH
TEOPHH NpaBa H—YTO CYUIECTBEHHO — HENOCPeACTBEHHO

10 O «dunocodun mpaBa» H «COUHOJIOTHH NPaBa» MOXKHO TOBOPHTBH
TaK e, KaK M O NOApa3Je]eHHsAX (GHIOCOPHH H COLUMOJOTHH, HEe BH-
XOASIMX 32 mpefeshl (HIOCOPCKHX, OGIIECOUHONOrHIECKHX H KOH-
KPETHO-COLMOJIOTHYeCKHX 3HaHMA. HepasmesbHoft e uwacThio mpaBoBe-
JleHHst oflLieTeopeTHYecKHe MNPaBOBHE HCCJENOBAHHSI CTAHOBATCH JHLIb
HOCTOJIBKY, IOCKOJIbKY (GHJIOCODCKHE M COLHOJOIHYeCKHE HCTOJKOBAaHHS
npaBa NPOXOAAT CKBO3b MNPH3MY NPaBOBOH MaTepuy, MPOABASIOTCS
gyepe3 Hee B CHCTeMe OCOGHIX OOIIETEOPETHYECKHX INPABOBHIX INOHATHI.
Beprno muwer JI. C. $Buu: «OG6masi Teopusi npaBa HEMHCJIMMa BHe
CNelHaJbHON! IODHIUYECKOA TEeOpHH IO3UTHBHOrO NpaBa. DBes cBsA3n
¢ Hell ¢uiaocodHs mpaBa npeBpaimlaeTrcs B aGCTPaKTHHE CHEKYJIATHB-
Hble TIOCTDOEHHsS, B MHCTHUECKOe CaMOpa3BHTHe NOHATHHA, a COLHOJO-
rdi NIpaBa— B MeTaH3HYeCKyl0 SMIHPHKY, JIHLIEHHYIO JOCTOHHCTBA
KOHLENTYaJbHOTO O06OGIleHHs OTAEJNbHHX (akTOB, HTHOPHPYIOLLYIO
KODEHHHe OCOGEHHOCTH NPaBOBOTO ONOCPeOBaHHS OOLIECTBECHHHX OT-
nowenufi» (Isuu JI. C. O6mas Tteopus mnpama. JL, 1976, c. 10).

ITo muenmio A. ®. UepnaHieBa, «TeopHi0 NpaBa B LEJOM CJefyeT
paccMaTpuBaTh KaK TEOPHIO NOSHTHBHYIO, COLHOJOTHYECKYIO, IOPHIH-
wecKylo, Gasupyiomylocs Ha  MapKCHCTCKO-JIEHHHCKOR  Quiocopuu»
(UepraunueB A, ®. O cTpyKType TEOpHH roCyAapcTBa M NpaBa. —
Cos. rocynaperso 1 npaso, 1980, Ne 8, c. 19).
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cayXKat OOLIECTBEHHOH NMpPaKTHKe, NpeXie BCEro IOpHHYe-
cKoit. IIpH 3TOM ciielyer OTMeTHTb 3HaueHHe pa3paGoOTKH
CIeUHaIbHO-IOPUAHYECKHX BONPOCOB TEPBOr0 H3 YKasaH-
HBIX YDOBHEH, KOTODBHIl B €JHHCTBE CO CIEeLHaJIbHO-IOpHIH-
YECKHMH JNaHHBIMH KOHKDETHBIX IPaBOBBIX HayK OCHAIlaeT
IODHJHYECKYI0 NDAKTHKY TeXHUKO-IOPDHAHYECKHMH 3HAHHS-
MH, HeOOGXONMMbIMH [l KaueCTBEHHOH NpaBONpPHMEHHTEb-
HOH JIeiITeIbHOCTH KOMIIETEHTHBIX OpPraHOB, 3aKOHHOLO H
0GOCHOBAHHOTO pellleHHsi IOPHAMYECKHX feJ, IS BCero
KOMILJIeKCa NPo6J/ieM I0PHAHYECKOH TPaKTHKH.

O6a ykasaHHHIX YPOBHS CleLlMaJbHO-IODHAHYECKHX BOII-
POCOB HaxXOAsATCSA B HEYCTPAHHMOH, MOC/eN0BATEJLHOH JIO-
ruyeckoi cBsisu. Ilo Mepe pasBuTHS 06LIeTeOpeTHUECKOH
MBICTH MaTepHajbl TeXHHKO-IODHAHYECKOrO XapakKTepa, He
yTpauuBass CBOEro CaMOCTOSITEJIbHOTO 3HAYeHHs, Bce G6O-
Jee MOAHMMalTcs Ha Quaocodekuit (obliecolHoOrHYe-
CKHH) YypOBeHb M TeM CaMbIM HHTErPHPYIOTCS B eIUHOE
collepxkaHHe obuieft Teopuu mnpasa. Ha srtom GoJsee BHI-
COKOM YpOBHE TOXe B KaKOH-TO Mepe pa3BHBAIOTCS BOM-
pOCHl NOrMbl NPaBa M TeXHHKH IOPHCIPYAEHLHH, KOTOpBIE
TOJMYyYaloT 34eChb HOBYIO, GoJiee YriayOJeHHYI0O (HIOCOD-
CKy10 (06L1eCcOLHONOrHYEeCKYI0) OKpacKy.

Tak, Ha TeXHHKO-IODHUIUYECKOM YpOBHE IOpHAHYECKHE
HODMBI MOTYT OBITb KJaCCH(HUHDOBAaHBL MO Pa3JHYHBIM
OCHOBAHMSAM: HODMbHl 00si3bIBAIOLINE, YIPAaBOMOYHBAIOLIME,
3anpeliawoliye; HOPMBE OTHOCHTENBHO ONpeJeseHHbe, Olpe-
JgeJieHHble U T. 1. M1 310 camo mo cebe HMeeT HeMaJylo Teo-
PeTHKO-NIPUKJIAAHYIO IIEHHOCTb. Te e caMble, Ka3anoch Ok,
BOIIPOCHl, HO pacCMOTpPeHHbIE N0J YIJIOM 3DEHHs NOJIOXKeHHH
¢dunocopckoro (06LIECOLHONIOTHYECKOTO) YPOBHS, TaKHX,
B YaCTHOCTH, KaK CTPyKTypa NpaBa, QYHKLUHH NpaBa, NpH-
o6petaloT HOBOe, (HI0COPCKOe 3BYYaHHE, BKJIOYAIOTCH
BMECTe C YKa3aHHBIMH OOLIeTeopeTHYeCKHMMH IOJIOXEHHSIMH
B €IHMHOE colepKaHUe oOuleld TeopuH IpaBa.

M B 3TOM HOBOM KauecTBe CIelHaJbHO-IOPHIHYECKHE
3HaHHUSA CIOCOOHBI CJIYXKHUTb He TOJBKO NpPaKTHKe [esTeNb-
HOCTH IODHIMYECKHX OPraHOB (mpH4YeM TOXe Ha 6oJee BHI-
COKOM YpOBHeE), HO M HeNOCPeICTBEHHO IOPHAHYECKOH Io-
JUTHKe!!, pellleHHI0 CTpaTeruiyeckux NpobseM Da3BUTHS
npaBa, o6mux npobseM NpaBOTBOpPYeCTBA M INPHMEHEHHs
3aKOHOJaTe/bCTBA.

- 110 jopuauyeckor nosutuke cM.. Kyapasues B. H. Ilpaso
H moBefenne. M., 1978, c. 162 u caen.
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Trasa 2

BOMPOCHI METOOJIOTHH
B MAPKCHCTCKO-JJEHHHCKOHN OBLIEW
TEOPHH NMPABA

1. MonsaTHe meTona Haykd. Bripaxkas MupoBo33peHue-
CKYI0O OCHOBY HayKH, ee MeTOH IpelcTaBJsier coboi crnocob
TEGOPETHYECKOTO OCBOEHHSI (PaKTHUECKOIo MaTrepHaJa, Npex-
Jle BCEr0 8 MUPOBO33PEHUECKOM CMbICAE — 8 CMbICLE 00Uje-
20 nodxoda K uccaedosaruio.

TeopernueckHe mOJIOXKEHHS, UMelollHe OOlLllee MeTOIO-
JIOTHYeCKOe 3HaueHHe, BBHIBOAST HCCJIEAOBaTesNs] Ha HCXOU-
Hble JIO3HLHH NpPU pellleHHH AaHHBIX BOIPOCOB, IO3BOJSIOT
BHIpaboTaTh 3TH pellleHUs Ha 6a3e CTPOTHX MHPOBO33PeH-
gyecKHX, ¢HUI0cOPCKHX Hadasa. MeTox Hrpaer KJIOYeBYIO
pOJIb — POJIb KOMIlaca, KOTOPHIA JaeT BO3MOXHOCTb OpH-
eHTHpOBaThHCs B (aKTax JNeHCTBHTENBLHOCTH, OIpPeessaTh
o6LIYyI0 CTPaTeruio UCccaeJ0BaHHUs.

MeToaOM COLHAJMHCTHYECKONO IIpaBOBeJEHHS, TaK XKe
KaK U JApyrux obsacTeli 3HaHHH, Pa3BHUBAIOIIUXCS HA OCHO-
Be MAapKCHCTCKO-JEHHHCKOTO MHPOBO33DEHHs, SBJsETCA
marepuasucTudeckas — OUANEKTUKA — MAPKCUCTCKO-AEHUH-
cKas Teopus no3xaxus, TepenoBas (unocopckas CHUCTEMA,
BEpIIHHA BCEMHPHO-MCTOPHYECKOTO pa3BHTHA  Quiocop-
CKOH MBICJIH.

PaccmaTtpuBasi B KauecTBe CTepPXKHS METOHOJIOTHH Npa-
BOBeJleHHs] MeTOJ MaTepHaJHCTHYECKOH MAMaJIeKTHKH, He-
06X0MMO BHJIeTb B Hell psil NOC/IeNOBATENbHO O06YCJ0B-
JIEHHBIX 3BeHbeB, B UYHCJIO KOTOPHIX, BCJIEL 3a MHPOBO3-
3pEeHYeCKOH OCHOBOH HAayKH — (pHI0CO(DCKOH MeTOLO0JIOTHEH,
BX0AAT OOllleHayYHble MEeTOAB, METOMOJIOTHUECKHE T0JIOo-
JKEeHHs ADYTHX HayK, YaCTHOHAYYHHle METOAH, o6line Me-
Tonclmomqecxue MOJIOXEHHs] JaHHOH HayKH — mpaBoBeje-
Hus!,

1'1., B. Banay6epr n 3. I'. IOOuH yKa3bBalOT HAa TaKyl0 CXEMY
YPOBHeA MeTOJOJIOTHH: BHCHIMA YypoBeHb — (pHIOCODCKaAsT METOROJIO-
THS; BTOPON — ypoBeHb OOLIeHayqHHX NPHHUMIOB H (OpPM HCCIenOBa-
HHS M, HakOHell, TPeTHf —3TO MeTOAHKAa H TEXHHKAa HCCJeJOBaHH
(eM.: Bnay6epr U. B, IOxun 3. I, CraHOBieHHe M CYIIHOCTb
CHcTeMHoro mogxoxa. M., 1973, c. 68—71),
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XapakTepHcTHKa (YyHAaMEHTAaJbHBIX BONPOCOB METO-
JIOJIOTHH IPaBOBelleHHsl (KaK M BOTPOCOB METOJOJIOTHH ro-
CyAapCTBOBEJIeHHs], BCe CHCTeMBl 3HAHMHA O IOJHTHYECKOH
cucteMe 06lecTBa) KOHLUEHTPHPYeTCS IPH pPacCMOTPEHHH
o61KX NMpoGJieM TEOPHH TOCYAAapcTBa H IpaBa, B3ATHIX B
LeJOoM, B eIMHCTBe. 3JeCh, B YAaCTHOCTH, IOJYyYalOT KOH-
KPeTH3HPOBaHHYI0 Pa3paboTKy Te oOliHe TpeGoBaHMsS Ma-
TepUaJIMCTHUECKON JHaNeKTHKH, NpeXbsABIsSeMhle K Hccie-
IOBAHUIO TOCYAapCTBa H IpaBa, KOTOpHE Ge3ycJOBHO 00s-
3aTeJbHB H IIPH TEOPETHKO-NPHKJIAaJHOM OCBOGHHH IPaBoO-
BOH JeACTBHUTENBHOCTH: TPeGOBaHHS BCECTOPOHHOCTH B HC-
c/leJOBAHMH, HalleJeHHOCTH Ha pacKphITHe CYLIHOCTH IIpa-
BOBHIX fIBJIEHHH, HX NPOTHBOPEYHBHIX CTOPOH, €AHHCTBA JO-
FHYECKOr0 H HCTOPHYECKOro, aHaJH3a H CHHTe3a, HayYHOH
06beKTUBHOCTH U T. A.2. Oco6hIM, BecbMa BaxKHBIM Tpebo-
BaHHEM HAayYHOrO NMO3HAHHUS C MO3HUHA MAapKCHCTCKO-Jes
HHHOKOTO MHpPOBO33peHHs siBJseTcs TpeGoBaHHe MapTHHHO-
cTHd,

OO6paTtuMcsl Tenepb K HEKOTOPHIM BONPOCAM METOMOJIO-
rMH NPaBOBEJEHHs, NMpPUYEM INPEUMYILECTBEHHO K TeM H3
HHUX, KOTOpHle HauboJiee CYIIECTBEHHBI IIPH HCCAEN0BaHHH
npobieM oOwel TeopHH mnpaBa, OGJHXKaHmKMM o06pasom
CBSI3aHBEI C TEOPETHYECKHMH IIOJIOKEHHSIMH, JIeXal(HMH B
OCHOBE HaCTOSILIETO Kypca‘.

2. OCHOBHOji mMyTp MCCJAENOBAHHS NPAaBOBLIX SIBJEHHH.
B coorBercTBHH ¢ TpeGOBaHHSIMH MaTePHAJHCTHUYECKOH aua-

2 Cm.: MapxeucTCKO-IeHHHCKass oO6Imias TeopHs TOCYAapcTBa H
npaBa. OCHOBHHe HHCTHTYTH H mnonaTHS; Hdeuucos A. U. Merono-
Joruyeckie Ipo6JeMBl TeOPHH TrocyXapcTea M mpaBa. M., 1975;
H Ip.

3 A. ®. UepnaHies, NpaBHIBHO OTTEHUBIUHA NPH XapaKTEPHCTHKe
NapTHAHOCTH OLEHOYHH MOMEHT, INHIIET, 4TO NapTHAHOCTb, GYAYUYH
METOJOJIOTHIECKHM IDHHIHIIOM HayKH, OGYCJOBJHBAaeT MHPOBO33peH-
9ECKYI0 H KJAaCCOBYIO NO3HIHIO COBETCKOr0 y4yeHoro, o6s3hHBas ero B
CBOHX HCCJEJOBAHHAX IPHAEPXHBAThCA HCXOAHHIX IOJNOXEHHA HCTO-
PHYECKOTO MaTepPHaJH3Ma, MaTepHaJHCTHUECKOH JHaJeKTHKH H olle-
HHBAaTb HCCJeAyeMHe SBJeHHs, HX (YHKUHOHMPOBAHHE, TEHAEHIHH pas-
BHTHA H T. A. C NO3MIMMA pabovero knacca (cM.. Uepmanues A O,
TIpunuun napTHAHOCTH B MapKCHCTCKO-JIeHHHCKOH Hayke O Trocyaap-
crBe  mpase. —CoOB. rocyaapctso M npaso, 1976, Ne 9, c. 5).

* VnrepecHne cOOGpPaXKeHHS O MeTOXax MNPaBOBOA HAYKH Kak efu-
HOM cHCTeMe H O TPYNNHPOBKE METOAOB B COOTBETCTBHH CO CTaAMSIMH
HayaHoro mosHanus cM.. CHpwXx B. M. Merox npasoBo#i Hayku
(OCHOBHHE 3JIeMEHTH, CTPYKTypa), C. 158 u caen. )
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JIeKTHKH pelllalolllee 3HayeHWe MJisi JAMaJEKTHKO-MaTepHa-
JIACTHUECKOTO IIOHHMAaHHsl IpaBa HMEET METOJOJIOTHYECKOe
OJIOXKEHHe O TOM, YTO IpaBOBble OTHOLIEHHS] He MOTYT
GLITb MOHATH M3 caMuXx ce6s, 4yTo, «Ha00OpOT, OHH KOpe-
HATCS B MaTePHAJBbHBIX JXKH3HEHHBIX OTHOIIEHUSAX»®.

Hcxolss U3 3ToH oCHOBOmOJIaramolleli XapaKTepUCTHKH
npaBa H ONHpasiChb Ha H3BeCTHble nosoxeHus K. Mapkca o
MeToJe MOJHTHYSCKOH IKOHOMHH, COBETCKHe YuYeHble-lpa-
BOBeJbl NPHIIIK K BHIBOAY, YTO IIO3HaHHe IIpaBa, TaK XKe
KaK M H3yyeHUe 3KOHOMMKH, —3TO HIYUIHMH 10 CIHpaJH
nyTh Bce GoJjiee yraybJsionierocss INPOHHKHOBEHHSI B Ipa-
BOBYIO JeHCTBUTENBHOCTb, MYyTh, Ha KOTOPOM CJelyeT BHI-
JIeJIUTh 08a OCHOBHbLX 3Tala: BO-TEPBHIX, MYTh OT SBJEHHH,
JAaHHHIX B HeNMOCPeACTBEHHOM OIBITE, K HX CYUIHOCTH, BO-
BTOPBIX, IYTb OT CYLUIHOCTH SIBJEHHH K TOMY KOHKDETHOMY
MHOroo6pasuio 3THX sIBJEHHH, ¢ KOTOpHIX OB HayaT Ha-
yuHbli aHaju3. 3a npaBoBofi (GOPMOH JMOJXKHA OHITh BHI-
sIBJIeHa ee CYUIHOCTb, ee TJyOMHHOe OCHOBaHHE H OTCIO-
Jla —ee 3IKOHOMHUYECKOE, COLHAJIbHO-TIOJIMTHYECKOE COJEp-
JKaHHe; OTIpPAaBJSAsCh OT BCErO 3TOro, HCCJeJOBaHHE HOJIXK-
HO BEPHYTbCS K MHOrOOGpasHio IPaBOBLIX fIBJEHHH, KOTO-
pble OKa3LIBAaIOTCS TeTlepb HAy4YHO NO3HAHHLIMH BO BCeH
cBoell MoJIHOTe, OG'bEKTHBHON OOYCJIOBJIEHHOCTH, NPAaKTHYe-
CKOIl 3HayuMocTu®.

PaspaGoraHHble B COLHMAJHCTHYECKOM IIpaBOBeJICHHU
MOJIOKEHHST O ABYXSTAallHOM IIyTH HCCJIENOBaHHS SIBJIEHH
NPaBOBOH JEHCTBUTEJNHHOCTH HYXKIAIOTCS, MOXKaay#, JHLIb
B OXHOM JIOTIOJIHEHHH, IIDOAMKTOBAHHOM COBpPEMEHHBIM
YPOBHEM Da3BHUTHA Halllel HayKH, a TaKXKe e€e TEOPETHKO-
npUKIagHEM npoduneM. Ectb, Hano aymaTh, 10CTaTOYHBle
OCHOBAaHHs 0CO00 BBHIAEJNATb Ha BTOPOM 3Talle HCCJAEIOBa-
HUA NnpaBoBOH (GOPMH (a OBITb MOXET, H B BHJE CaMo-
CTOATEJBHOMO 3Talla) H3yuyeHHe ee OelicT8eHHOCTU, 3dex-
TugHocTu. [Tocne TOro Kak NpaBOBble SIBJEHHSI PacKPHIIHCh
Iepen HccjefoBaTeJeM BO BCeX CBOHMX KayecTBaX M oOmpe-
JleJIeHHsIX, CTAHOBHUTCS BO3MOXKHBIM IDOJOJIXKHTb HCCJHENO-
BaHHe JaJjbllle — H3yYHTb, HACKOJBKO 3(¢eKTHBHO OHH
«paboTalT» B peajibHHX XKHU3HEHHHIX OTHOLIEHHSX, W Ha

5§ Mapke K, dureasc . Cou, . 13, c. 6.

8 Cm.: Ackunasuft C. M. OGmue BOmpoChH METOAOJOTHH Tpax-
AaHCKoro mpasa. — Yuenne 3anucku JII'Y. Cepusi 10DHAHYECKHX HaYK.
Bun. 1. JI., 1948, c. 49.
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3TOfi OCHOBe O0OOraTHTh HMX OOILYI0 XapaKTePHCTHKY ole-
HOYHBIMH CYXJIEHHAMH M JaHHBIMH, MO3BOJISIIOLUHMH BHI-
pabaThiBaThb HayYHble NPENJIOXKEHHS O COBepIIeHCTBOBAHHH
TeX WJIHM HHBIX IIPABOBLIX HHCTHTYTOB U HOPM.

W emwe oaHO 3aMeyaHHe. YKa3aHHBIH JBYXITamHbIH NyThb
HCC/IeNOBAaHHS NPABOBHIX fIBJIEHHH HMeeT XapaKrep o61uero
Tpe60BaHHSl B IOPHAHYECKOH HayKe, KOTOPOe B PaBHOH Me-
pe OTHOCHTCA UM K OOliel TeopHH NpaBa, H K KOHKPETHBHIM,
clellMaJbHHIM IODHAHYECKHM AHCLHIVIHHAM. B To Xe Bpe-
Msl OYeBHAHO, YTO OTAeJbHBE HayuHBle HCCJIeJOBaHHS, B
TOM YHCJIe H OflleTeopeTHYecKHe, He 0053aTesNIbHO MOJMIXK-
HbBl [IPOXOAHTb BeChb MYTh B INIOJIHOM oObeMe: OHH MOTYT
OBITb CKOHLEHTPDHPOBAHBI HAa TOM HJH HHOM Yy4aCTKe 3TOro
MHOI'0O9TaNHOr0 NyTH. B 3aBHCHMOCTH OT TOIO, KaKoi H3
y4acCTKOB B3SIT 3a OTNPAaBHYI0 TOYKY, BO MHOIOM OIlpeJe-
asercss ¢umocodcekas, COLUHONOTHYecKass HJIH CNelHaJbHO-
IOpHUYECKAash ODHEHTALUUs HCCJIeNOBaHHs, OCOOEHHOCTH
CBOACTBEHHOH! €My TeopeTHUeCKOH KOHIIeNIHH.

3. IlpuMeHeHHe 3aKOHOB M KAaTeropud MaTepHAJHCTH-
YECKOW NMAJEKTMKH NMPU M3yYeHHWH NpaBa. 3HauyeHHe 33KO-
HOB M KaTeropufi MaTepHaJHUCTHYECKOH AHAJIEKTHKH B I103-
HaHUK TpaBa COCTOHUT B TOM, YTO OHH JAIOT BO3MOXKHOCTb
IPOHUKHYTb B TJIyGHHBI NPaBOBOfi HEHCTBHTEJBHOCTH, Ha-
METHTb BaKHefllMe, NPHHIHIHAJbHbEIE, OTHPAaBHbIE MO3H-
IHH [JIsi BCECTODOHHEro IN03HaHHs IpaBa.

3HaHHe BceoOIMX H HauGosiee OGIIHX OGBEKTHBHBIX
3aKOHOMepHOCTeH OKpyXKalouleil HeHCTBHTEbHOCTH IIOAHH-
MaeT MapKCHCTa-NpaBOBela Ha ONpeJeseHHYIO, IPHTOM BHI-
COKyI0 (GHJI0COOCKYI0O CTylleHb TeOPeTHKO-TIPHKJIa{HOTO
OCBOEHHUS NMPABOBLIX SBJICHHH.

Jast Toro yTo6bl B IOJHON Mepe HCIOJb30BATh METO-
IOJIOTHYECKYI0 CHJIy 3aKOHOB M KaTeropHil MaTepHaJIMCTH-
YeCKOH JAMaJIeKTHKH, MapKCHCTCKO-JIeHHHCKas o6liasi Teo-
pHs npaBa NmpH3BaHa PACKPHITbL OCOOEHHOCTH HMX IDHMeHe-
HHSl QP TEOPETHKO-NPHKJIATHOM OCBOEHHHM NPaBOBOH Mei-
CTBHTEJIbHOCTH.

3nech BaXHO C NpelebHON TIIATENBHOCTBIO YYHTHI-
BaTb OCOGEHHOCTH IPaBOBENEHHS, €ro NPHPOAb, (YHKIHI,
NpeiMeTa, IpexXJe BCEro CleuHuKy npaBa — cBOeo6pas-
HOTO COIMAJIbHO-KJIACCOBOrO HMHCTHTYLLHOHHOTO HOPMAaTHB-
HOro o6pasoBaHusl.

C sToft TOYKHM 3peHHS JaJIeKO He BCeraa HYXKHBHI Io-
3HaBaTeJIbHbIH 3((eKT MOXKET OHITb MOCTHTHYT NYTeM IIpo-
CTOTO «NPSIMOrO HaJIOXKEHHS» Ha IPABOBOH MaTepHan ¢u-
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JIOCO(CKHX KaTerOpHil, TaKHX, B YaCTHOCTH, Kak hopMa H
COJlepKaHHe, CYIIHOCTb H sIBJeHHe, aOCOJNIOTHAS M OTHOCH-
TeNbHasi HCTHHA, CBA3b H OTHOLIEHHE, OTBETCTBEHHOCTD.
B nuTepaType mpaBHJBbHO 06palleHO BHHMaHHE HA TO, YTO
KOJIMYeCTBO M KayecTBO NpaBa, ero cojiepxaHue H dopma,
CYLWIHOCTb H SIBJIEHHE M T. 1. He MOTYT OBITb BHIBEJEHH
«IpsIMO» M3 ONHOUMEHHHIX (GHJIOCOPCKHX KaTeropuii’.

IIupokuit ¢unocodckuii Kpyrosop NpaBoBHIX HCCIELO-
BaHHH JOCTHraeTcs TOTAa, KOr4a Ha OCHOBe BCECTOPOHHe-
IO NIPUMEHEHHsT 3aKOHOB H KaTeropHil MaTepHaJHCTHYECKOH
NHaJIeKTHKH ylaeTcsl ryy6xke NMPOHHKHYTh B NPaBOBYIO Heli-
CTBHTEJIBHOCTb, DAaCKPHITb 3KOHOMHYECKYIO, COIIHAJIBHO-IIO-
JIMTHYECKYIO CYIIHOCTb MPABOBHIX SIBJEHHH, UX OOLIeCTBEH-
HOe 3HaYeHHe, TEHAEHLHH M IMepCHeKTHBH Pa3BHUTHS, COLH-
aJbHBI 3(deKT HefCTBHS TeX HJIH HHBIX HOPMAaTHBHBHIX
MOJIOXKEHHUH, BHIpa6oTaTh Ha 3TOH OCHOBe Hay4yHO 00OCHO-
BaHHHIE, IPAKTHYECKH BLICOKO3HAUYHMBIE peKOMeHAALHH.

4. Bo3MOXHOCTb MpHMeHEHHs OGLIEHAYYHBIX METOJAOB H
METOM0JIOTHYECKUX NMOJOXKEHHH HWHBIX HAYK B MPAaBOBEACHHH.
B oGmeit Teopun mnpaBa, KakK H B HHHIX 006J1acCTAX COUH-
aJIHCTHYECKOr0 INpaBOBeleHHsl, BEJHKO MeETOLO0JIOTHYECKoe
3HayeHHe HOBEHIIMX OOLIeHAyYHEIX MeTOJOB (CHCTEMHO-
CTPDYKTYpHOrO TNOAXOAA M APYTHX METOJO0JIOTHYECKHX IIO-
JIOXXKEHUH HHBIX HAyK, B YAaCTHOCTH YNpaBJIEHHS, NCHXOJO-
run — [.3.3.). HauGosee cylulecTBEHHHIM sBJsETCS 31€Ch
caenympouiee.

[Ipexne Bcero, Bcerna oOlleHayYHble MeTOIB!, METOJIO-
JIOTHYECKHE TOJIOXKEHHST MHBIX HayK JOJIKHBI NPHMEHSTHCS
B TOM HX BHJe, B KaKOM OHH BLICTYNAIOT B KayecTBe IIO-
JIOXKEeHHH, KOHKPETH3HPYIOIHX TPeGOBaHHS MaTepHaJIHCTH-
YeCKOH JHaJeKTHKH, ee 3aKOHBl H KaTeropuH HJH, BO BCH-
KOM cJjlyyae, COOTBETCTBYIOIIHX HM.

Ilanee, XaK ¥ NpPH NPHMEHEHHH 3aKOHOB M KaTeropHi
‘MaTepHaJHCTHYECKOH MAMaNeKTHKH, YKa3aHHBIlI I03HaBa-
TeJIBHBII MHCTPYMEHTapHil JOJIXKeH HCNOJb30BaTbCA C yye-
TOM 0cOOeHHOCTell IpaBoBeleHUs, ero Npoduas, PyHKUHH,
npenMera. 3T0 O3HayaeT, HanpuMep, 4YTO NpU Bcell Bax-
HOCTH MeTOJOJIOTHYECKHX TOJIOKEHHH HMHBIX HayK IepBO-
OYepEeNHyI0 pPOJb B NpaBOBeleHHH (N0 Kpaliell Mepe, Ha
HaYaJIbHBIX CTafMAX HAYYHBIX HCCJIELOBaHHil) urpaioT cob-

"CMm.: Cnupugonos J. U.
JI, 1973, ¢ 39 P14 JI. Y. Coumanshoe passuTHe H Ipaso.
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CTBeHHHe YaCTHOHayYHble METOABl IOPUAMYECKOH HayKH H
(Ha Bcex crajusAX) ee COOGCTBEeHHBbI MOHATHAHHIA ammnapar,
HMeloIIMA MEeTOLOJIOrHYeckoe 3HaUeHHE.

U HakoHen (Hago AyMaTh, CaMoe TIJIaBHOe, YTO OIpe-
JeJsieT TPaHHIE ero HCMOJIb30BaHHSA), YKasaHHBIH IO3HA-
BAaTeNbHBI WHCTPYMeHTapUH HOJXKeH COOTBETCTBOBAThH Ha-
3pEBIIMM IODHAWYECKHM Npo6jeMaM, KOTOpble AJf CBOEro
pellleHHst TPeOGYIOT HMEHHO JaHHBIX OOIleHayYHBIX MeTO/LOB,
MEeTO/J0JIOTHYECKUX ITOJIOXKEHHH HHBIX Hayk. Jlpyrumu cJjo-
BaMH, He JOJIXKHO NPOHUCXOAUTb HaBSI3HIBAHHUS OPraHHYECKH
He CBOHCTBEHHBIX IODHAHYECKOH NpobJeMaTHKe METOLOVO-
rUgeCKHX MOJIOXKEHHH, HCNOJb30BaHHE KOTOPHIX B JydlIeM
c/yyae NMPHBOJHT K «CJIOBECHOMY llepeofieBaHHIO» NpOOG.e-
MBI, OGIIEH3BECTHOMY ee pellleHuio, H He GoJsbime. Ilo-Bu-
aUMOMYy, HanGosiee YeTKHM KDHTepHeM, CBHAETENbCTBYIO-
UM 06 OpPraHWYHOCTH NPHMEHEHHs TOrO HJIH HMHOTO IO-
3HABaTeJIKHOTO HHCTPYME@HTapHS B NIPABOBEJAEHHH SBJACTCH
JOCTHTHYTOEe B pe3yJbTaTe 3TOrO <«npupaujerues HayYHBIX
3HaHu#l, yray6seHHe B NpPaBOBYIO JEeHCTBHTEJNBHOCTb, BHI-
AiBJIeHHe B Hell HOBBIX 3aKOHOMepHOCTeH, (OopMyJ/JHpOBaHHE
NPaKTHYOCKH 3HAYUMBIX BHIBOJOB.

5. KoHKpeTHO-cOLMOJIOTHYECKHe MeTOAnl B MpPaBOBeje-
Hud. OZHH M3 aKTyaJbHBIX BONPOCOB COBDEMEHHHIX IIpa-
BOBLHIX HCCJEIOBAaHUH, CBA3aHHHIA C HCIOJb30BaHHEM Me-
TOMOJIOTHYECKOT'0 MOTEHIHA/Na HHBX HayK,—3T0 IpHMe-
HeHHe B NPaBOBEJEHHH TEOPETHYECKHX INOJIOXKEHHH M 9acT-
HOHAYYHBIX METOJ0B COLIHOJIOTHH.

B cooTsercTBHH ¢ TpPe6OBaHHAMH MaTepHaJHCTHYECKOM
AMANIEKTHKH, NOTPEGHOCTAMH TEODHH H NPAKTHKH B NPaBO-
BeJleHHH, Da3BUBAIOLIEMCA HAa OCHOBE MAapKCHCTCKO-JEeHHH-
CKOr0 MHDOBO33DeHHs, Bce GoJiee NOBBIIAETCA POJb CO-
LHOJIOTHYECKHX  KaTeropHH, KOHKDETHO-COIHOJIOTHIECKHX
npHeMoB c6opa, 06paGOTKH H H3yYyeHHS (AKTHUECKOrOo Ma-
TepHana (ONMpOCH, aHKETHPOBAHHE, BHIGOPOUHHI MeTO.,
KOHTEHT-aHaJIH3, METOJ IIKaJ, MeTOJ 3KCNepHMeHTa M Jp.).
B 3TOM OTHOIIEHHH HaMeTHJICA NpOIecC H3BECTHOH COLMO-
JIOTH3allHH TPABOBENEHHS, B TOM YHCJIe U OOIell TeOpHH
npaba.

OrMeuass NMO3HTHBHOE 3HAUeHHe YKa3aHHOTO Ipollecca,
HY2KHO BMeCTe C TeM BHJETb, YTO OH He MOXKET paccMart-
pHUBaTbcA B IOPHAHYECKOH HayKe B KaueCTBe BCENOIVIOLIAIO-
mero, GearpaHAYHOro, NMPHBOASIIET0 K OTTECHEHHIO CIIelH-
(buyeckux JJisi NpaBoBeleHHA METOMOB.

KoneyHo, npaBo, Bci 1paBoBasi JAeACTBHTENBLHOCTb
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NpefCTaBJAAOT COGOf SBJEHHS COLMAJbHONM KHU3HH, HAXO-
JAATCA B OLHOM DANY C ADYTHMH COLIMAJbHBIMH SIBJ€HHUSIMH
H, C/Ie[0BaTeJbHO, BMECTe C HHMH MOTyT OHITb B paMKax
COLHOJIOTHH TIPEIMETOM OOGIIEeCONHONOTHYECKHX H KOHKpET-
HO-COLLHOJIOTHYECKHX Pa3paboTOK C HIMPOKHM NMPHMeHeHHeM
BCEr0 apCeHajla KOHKPETHO-COLHOJIOTHYECKHX METON0B H
metonuk. OnHako mongoGHble pa3paGOTKH, XOTS M MOTYT
ObiTb 00603HaYeHBl KaK «COLMOJIOTHS NpaBa», He BBHIXOAAT
BCe Xe 3a IpeJesbl COLUOOrHuUS,

Js NpHMeHeHHs Xe KOHKPETHO-COIIMOJIONHYECKHX Me-
TOMOB B DaMKax IDaBOBeJeHUsS B NPHHIHUIE HYXKHH Te XKe
caMble YCJIOBHS, KOTOphle OBLIH CGOpPMYJIHPOBaHH B Ipen-
LIeCTBYIOIEM TYHKTe NaHHOH IJaBbl B OTHONICHHH OOlle-
HayYHbIX METONOB M METOJOJIOTHYECKHX IIOJIOXKEHHH HHEIX
obsnacTefi 3HaHHA NPH HX PpacHpPOCTpaHeHHMH Ha 06sacTb
IODHAHYECKOH HayKH.

DTO 3HAYHT, YTO HCMOJIb30BaHHE KOHKPETHO-COLMOJIO-
rUYeCcKHX NMPHEMOB He TOJBKO He OTMEHSeT W He OTTeCHseT
HCNOJb30BaHHE TPAJUUHMOHHRIX YaCTHOHAayYHBIX MeTOLOB
npaBoBeleHHs, HO, HaoGopoT, TpebyeT WIMPOKOro H ILIO-
JOTBOPHOro MX npuMeHeHHs. HI60 TOJBKO Ha OCHOBE HJIH,
BO BCAKOM CJydYae, C y9eTOM JAaHHBIX, MOJYYEHHBIX B pe-
3yJbTaTe CIENHAaJbHO-IOPDHANYECKOTO aHaau3a (M Ha Tex-
HUKO-IODHAHYECKOM, H Ha (UIOCOPCKOM €ro ypoBHAX),MO-
ryT ObHTb HHTEPPHPOBAHE B COCTaB HAay4YHBIX IPABOBBIX
3HaHHUH M JaHHbIE, NOJYYeHHBle B pe3yJibTaTe HCIOJb30Ba-
HHA KOHKPETHO-COUHMOJOrHYecKHx npuemoB. Mccnenosa-
Te/Nb-IPaBOBeJ He AOJXKeH MOKHAAThb II0YBY IOPHIAHYECKOH
HayKH C ee CNeUH(HYECKHM NOHSATHAHBIM H NO3HaBaTe/b-
HEIM amrapaToM.

Kpome TOro, KOHKDETHO-COLLMOJIOTHYECKHE HCCJIeL0Ba-
TeJbCKHEe NPHEeMbl MOTYT NOJYYHUTb NPUMeHEHHE JaJeKo He
BO BCeX cdepax TeOPeTHKO-NPHUKIAAHOTO OCBOEHHS NPaBoO-
BOH peficrBuTeNbHOCTH. OHH 30 GeKTHBHO «paGoTalOT» Ha
TeX ydJacTKax oOlIero IMyTH MCCIeNOBaHUS NMPaBOBHIX siBJIE-
HH#, KOTODhIe KacaloTCs PeaibHBIX COIMaJbHHIX NPOLECCOB,

8 Crporo roBopsi, TePMHH <«COLHOJOTHSI NpaBa» NPHMEHHM B OC-
HOBHOM JJsi 0603HaueHHs OXHOM M3 NOZOTpacieir couuosoruu. B o6-
JIaCTH JKe IpPaBOBEJEHHS TEPMHH <COLHMOJIOTHSI MpaBa» HMeeT OXHO
'8HayeHHe — «COLUHAJIbHO-IIPABOBHE HCCIEAOBAHHA®, HJH «COLMOJOTHYe-
CKkHe mucciefoBaHus B mpase» (cMm.: Kyapssues B. H. Counosno-
;Hg{,oglpano H KpuMHHOJIOrHA. — COB. rocyaapcTso H mpaso, 1969, Ne 2,
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¢opmupoBaHus M (QYHKUHOHHDOBAHHS NpaBa B peaJLHOM
6bTH, B (aKTHYeCKOH COLMAJIbHOH XKH3HH. DTO B OCHOB-
HOM HCCJIe[JOBaHHE COLHAJIbHOH O6OCHOBaHHOCTH NPaBOBBIX
ycTaHOBJEeHHH, 30GEKTHBHOCTH HX [eHCTBHS, YCJIOBHH H
NIPHYHH NpPaBOHApYIIEHHH, COCTOSSHHS M YPOBHeH NpaBOCoO-
3HaHHUS W Ap. SICHO, YTO B JAHHOM CJydyae peub HJAET O
TaKMX HalpaBJeHHSX IOPHAHYECKHX HCCJENOBaHHH, KOTO-
pble He TOJILKO COTIPHKAcaloTcs € HCCIeN0BaHHAMM IO CO-
MOJIOTHH KaK TaKOBOH, HO M B KaKOH-TO Mepe coBMella-
I0TCSA, NIepPeKPeLIHBAIOTCA ¢ HUMH.

DTo BecbMa BaXKHble, HO BCe e OT/AeJbHble YYacTKH
o6Liero MyTH HCCIeJOBaHHS NPaBOBLIX fIBJeHHHA. B mesnom
e, B OCOGEHHOCTH NpH OOILETeOpPeTHYECKOM OCMBICJAEHHH
o61IHX 3aKOHOMepPHOCTel NPaBOBOH AEHCTBHTEJbHOCTH, Ha
IepBoe MecTO B I[I03HaBaTeJBHOM HHCTPYMEHTAPHH BBIABH-
raiotcsi TpeGOBaHHsA, 3aKOHBl M KaTeropHH MaTepHaJIMCTH-
YeCKOH [NHAaJIeKTUKH M Ha 3TOH OCHOBe — MOHATHHHHIA 4m-
napat, oGecneunBawoiuuii ¢umocopckuit (06IIECOUHONOTH-
YeCKHH) ClelHaNbHO-IOPHAUYECKHHA aHaJu3, pa3paboTKy
IVIaBHOTO B NpaBe — ero CHeuHpHYeCKHX 3aKOHOMEpPHOCTeH,
€r0 CYUIHOCTH, CBOACTB, CTPYKTYpPHl H T. Il .

6. YacTHOHay4Hble METOAB NPaBOBENEHHA, DTO — KOH-
KpeTHbIe NMpHeMBl c6opa, 06paboTKH W H3yueHHs (aKTHue-
CKOro MaTepuana, BbipabaTbiBaeMble M HCIOJb3yeMble Ha
OCHOBE METOJAa MAaTEePHAJHCTHYECKOH AHAJEKTHKH B COOT-
BETCTBHH C ocobeHHOCTAMHU NpoduIs, GYHKUHH U NpeaMeTa
JlaHHOH HayKH.

«VICKOHHBIM», OPraHMYeCKH NPHCYIUHM NpaBOBeAeHHIO
YaCTHOHAYYHBIM METONOM SIBJISIETCS TEeXHHKO-I0PUAHYECKHH
MeToA’. DTOT MeTOJ, COCTOSINMA B MHTEPIpeTalHH NPaBo-
BBIX JOKYMEHTOB, ()OPMasbHO-IOPHAHYECKOM aHaJH3e JOT-
MBI IIpaBa, XapPaKTEPUCTHKe CPeJCTB M NPHEMOB TEXHHKH
IOPUCOPYAEHUHH H T. A., CBOHCTBEH Npex/Je BCEro TeXHHKO-
IODHIHYECKOMY YDOBHIO DPa3pabOTKH CIelHaJbHO-I0pPHIH-
YyeCKoH npobseMaTHKH B O6LIeHl TEOpPHH MpaBa U B CElH-
aJbHBIX IOPHAHYECKHX HayKax.

[Ipeononenne MapKCHCTCKO-JEHHHCKOH O6Iiell TeopHei

9 JlaHHOe TePMHHOJIOTHUCCKOe OGO3HaYeHHe pPacCMaTPHBAEeMOro Me-
TOJa B OTJIHYHE OT JAPYTHX, B NDHHUHIE €My COOTBETCTBYIOIIHX (¢op-
MaJIbHO-IODHAHYECKHH, JOTMaTHUYeCKHii M Ap.), GoJiee TOYHO OTpaxKaer
€ro CyUHOCTb H K TOMY e COINIaCyeTCs C OCOGEHHOCTSIMH CTPYKTYpHI
O6LIETEOPETHYECKHX 3HAHHH M €ro HENOCPeACTBEHHHIM  QOBEKTOM —
TEXHHKO-IODUJAHYECKHM coAepikanneM mpasa (1.6.1.),
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npaBa Y3KOro TIODH3OHTa Gyp:KyasHOH IOPHCIPYAEHUHH
BOBCce He O3HAuaeT ee PaspbiBa CO BCEM TeM NO3HTHBHBIM,
[leHHbIM, YTO HAKOIJIEHO OPHAHYECKOH HAyKOd 3a MHOTO-
BEKOBOH IIyTh DPAasBUTHA H YTO INpeACTaBiafdeT cobod ee
HeMaJblll BKJajJ B OOGILIMH MOTeHUHAaJ 4aCTHOHAay4yHO#H Me-
tozosoru. Bosee TOro, TeXHUKO-IOPHAHYECKHH METOX, XO-
TS Mo CBoeHl OCHOBe M BbIpaxaeT (QOpPMaJIBHO-JIOIHYECKHe
NPHHUMIBLl H NPHEeMBbl NMo3HaHuA'" (a ObITb MOXKeT, HMEHHO
NOTOMY, YTO BhIPAXKaeT HX NPHMEHHTeJIbHO K CBoeoGpas-
HOM O06JACTH COLMAJIbHOH JAeHCTBHTENbHOCTH, OOBEKTHBHO
ux Tpebymooulel), 3TOT MeTOL — KPYMHOe NOCTHXEeHHe He-
JIOBEUeCKOH MBICJH, YaCTHOHAY4YHOH UMETOHOJIOTHH, KOTO-
PHIM IOpHAHYECKass HayKa HMeeT BCe OCHOBaHHMS TOPAHTHCA.

Hcnonb3oBaHHe TEXHHKO-IODUAMYECKOTO METOJa BaiKHO
TOTOMY, YTO IOJIyYeHHble B pe3yJbTaTe e€ro IJIOLOTBOPHOrO
HCIIOJIL30BAHUSA JaHHble NPSIMO CJIYKAT ClellHa/bHBIM IOpH-
MUYECKHM HayKaM, HOpHAHYecKOH mpakTuke. TeM caMbM
fIpUMeHeHHe TeXHUKO-IOPHAHYECKOro MeTOJa JaeT TaKoi
OLIYTHMHIA NO3UTHBHBIA 3¢ (eKT, KOTOPHIH INpencTaBsieT
co60li TOCTOSIHHYIO0, PeasibHYyl0, 3HAUUTEJBHYI0 TeOPeTHKO-
NpUKIagHYI0 LieHHOCTb. He MeHee BaxHO H TO, 4TO 6e€3
JaHHHIX, TIOJyUeHHBIX B pe3yJ/bTaTe HCIOJb3OBAHUS TEXHH-
KO-IODUJIUYECKOTO METONA, HEB03MONHO  TeopeTuko-npu-
KAad0HOe 0cBoeHue npagosoii OelicTéuTeabHOCTU B8000ue,
B TOM UYHCJe U B HCC/IeJOBAHUAX, HMeEIOUIHX NpPeHMyIIecT-
BeHHO (HI0COGCKYI0 HJIH NPEHMYILECTBEHHO COLHOJIOTHK-
4ecKyro opHeHTanuio. JlaHHble, NMOJNyYyeHHble B pe3yJbTare
TEXHHKO-IODHAHYECKOr0 aHaau3a, — IepBasi, obs3aTesNbHast
H NPUHUHNIHAJLHO CYLleCTBeHHasi CTylleHb Ha BCeX YpOB-
HSIX TEOPETHKO-TIPHK/IaJHOrO OCBOEHHS IIpaBa.

BoJsee TOro, mocraTodHo ray60KOe H TOHKOE HCIIOJb-
30BaHHe MeTONa TeXHHKO-IOPHAMYECKOr0 aHaJjJM3a Ha oc-
HOBe TpebGOoBaHHH, 3aKOHOB M KaTeTOPHH MaTepHaHCTHYe-
CKOM NMaNeKTHKH KaK Obl BHISIBJISIET CKPLITHIE B 3TOM Me-
TOJe NOTEHUHH, MOAHHMAaeT IOPHIHYECKUH aHaJu3 Ha HO-
Bylo, 0oJjiee BHICOKYIO CTylneHb— (umocodpckoii (obiieco-
[IHOJIONHYeCKOH ) onelHaJbHO-10 pHANYeCKOH TEOpHH.
Hocruraercst tTakoe BO3BHILIEHHe BbIPaGOTKOH oOblLleTeope-

0 TIpu ¢opManbHO-IOpHANYECKOM aHanuse, numwer B. B. Jlasapes,
Ha TepBHIH IUIaH BHIAEJAIOTCS YHUCTO JIOTHYECKHE, SA3HKOBHE H HHHE
a6CTpakTHbe CTOPOHH], BBbIpaXKaloUHe CTPYKTYPHhI€ 32aKOHOMEDPHOCTH

npasa (cm.: Jlasapes B. B. IlpuMenenne coBerckoro mpasa. Ka-
3aHp, 1972, c. 119).
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THYeCKHX TOHATHH, HMEWIIHX MeTOLOJNOrHYecKOoe 3HaUeHHe
(1.2.7.). CneunasnbHo-lopuauyeckas ofpaboTka (aKTHUe-
CKOro MaTepHasa Ha NAaHHOM YPOBHe IODHAHYECKOrO aHa-
JM3a OPHEHTHPOBaHa Ha BHIABJIGHHE CBOMCTB, CBS3€i H 3a-
BHCHMOCTEHl B NpaBOBOfi MaTepHH, Ha XapaKTeDHCTHKY ee
CTPYKTYDHBIX, JIOTHYECKH-SI3HIKOBHIX M HHBIX ocoéem—xgcmﬁ;
H B COOTBETCTBHM C 3THM OHa JOJIXHa [aBaTb U JeHCTBH-
TeJIbHO NaeT HayyHble pe3y/bTaThl, KOTOpble OpraHH4YeCKH
MHTErpUPYIOTCS B eNHHYI0 CyMMy 3HaHHH, OXBaThIBaeMbIX
obuieii Teopuell mpaba.

Jnsi npaBoBeleHHsI XapaKTepeH CpPABHUTEAbHO-NPABO-
801 MeT00, CBSI3aHHLIA C CylleCTBOBAHHEM Ha Halled NJa-
HeTe M HUCTODHYECKH, H B KaXK/Jbl JaHHBIH MOMEHT MHOIO-
06pa3HbIX NpPaBOBHIX CHCTeM. DTOT obuleHayyHHI!! B cBo-
el OCHOBe METOJI CBOHCTBeH INIpaBOBeJEeHHIO B 3HAYHTE/b-
HOH Mepe NOTOMY, 4TO I'yOOKO BIJIeTaercs B IOpHANYECKHUH
aHaJu3 Ha BceX ero yposHsX. Kak nmpaBH/JbHO NOAMEYEHO
B JINTepaType, CpaBHHTeNbHOe IIpaBOBeleHHe IIpexJe Bce-
ro BBICTYIIaeT B KayecTBe MeTOAA 3MIHPHYECKHX HCC/Ielo-
BaHHH!2, T. e. Ha ypOBHe TEXHHKO-IOPHIHYECKOrO HCC/IEN0+
BaHHf, KOTAA pPaCKPBLIBAIOTCA TEXHHKO-KOHCTDPYKTHBHEE H
MHble TEeXHHKO-IODHAUWTIEeCKHe YepTH CXOACTBA (€JHHCTBA)
U Pa3/nyus ColepkaHus U (HOPMH TeX HJIHM HHBIX NpaBo-
BbIX HHCTHTYTOB pPa3/IMYHBLIX NPaBOBLIX CHCTEM HJH JAaxe
UX TORpa3fiesieHud.

CpaBHHTE/IBHO-TIPABOBOA METOA HMeeT HeMaJsoe 3Haue-
HHe M Ha O6osiee BHICOKOM (¢puI0cODCKOM, 06INECOLHOIO-
rHYecKOM) YypOBHe IODHAHYECKOro aHamusa. M xors, mo
BCed BHAMMOCTH, CJeiyeT NPH3HATb IPeyBeJHYEHHEM ero
TPaKTOBKY B KauecTBe YyTb JH He OpPraHHYECKOd YacTH
AHaIeKTHKO-MaTepPHaJHCTHYECKOro MeToZal!3, HeCcOMHEHHO,
4YTO €ro HCNOJb30BaHHe Ha 06ase TpeGOBaHUH, 3aKOHOB U
KaTeropuil MaTepHaJHCTHYECKOH [AHAJIEKTHKH I03BOJISET
BO3BbICHTb CPaBHHTEJIbHO-TPABOBOH aHa/H3, BHEIPHUTb €ro
B CaMy TKaHb IJIyO6OKMX o06lLieTeOpeTHYeCKUX HCC/e]0Ba-
HU#. B 3THX HcCIeJOBaHHSIX TaKOro poja aHajJu3 IOMo-
raer, B YaCTHOCTH, He TOJNBKO BBIIBUTb INPOTHBOTOJIOXK-
HOCTb, 'Pa3JIHYHsI U UepTH IPEeeMCTBEHHOCTH INPaBOBHIX CH-

1 Cm.: Cupux B. M. Merox npaBoBoli Haykn (OCHOBHHE SJe-
MeHTH, CTPYKTypa), c. 72

12/ Cm.: IIpaBoBeaenue, 1977, Ne 5, c. 144.

13 Takoe MHeHHe BHcKazano A. A. Tumre (cM.: Tuane A A
CounanHCTHIECKOe CpaBHHTeJbHOE IpaBoBefenHe, M., 1975, c. 25).
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cTeM pa3HblX UCTOPMYECKMX THIIOB M MPaBOBHIX CeMeH, HO
¥ (41O, MOXKET OHITb, CaMoe rJaBHOe) (GOpMyJUPOBATH 06-
I[eTeOPETHYECKHE MOJIOKEHHST M KOHCTPYKUHH, BHIABJIATH
3aKOHOMEPHOCTH (QYHKUHOHHPOBAHHSI M PAasBHUTHS, KOTO-
pble YUHTHIBAIOT OCOGEHHOCTH IPaBOBHIX CHCTEM pasJjiuy-
HBHIX COIMAJbHBIX CTPYKTYp, 310X, CTpaH'4,

7. MeTononoruyeckoe 3Hauenne oGMX NMOJOXKEHHH Npa-
soBefleHHsl. Kareropun o6uieli Teopuu npaBa (BMecTe C
OGILUHMMH IOJIOKEHHAMH APYrHX (yHIaMeHTaJbHbIX IOpHIU-
YyeCKHX HayK) BLINOJHSIOT B IPaBOBEJE€HHH METOHOJIOTH-
yeckylo ¢yHkuuio!'S. OHH He TOJbKO SBJSIOTCS pe3yJbTa-
TOM M[O3HAHHS NpPaBOBOH [eHCTBUTENBHOCTH, HO M BBICTY-
MalT B KauyeCTBE HHCTPYMEHTOB, ONOPHBIX NYHKTOB AJf
JajipHellero npoABUKeHHsT HAyYHOH MBICJIH.

FnaBuble, y3n0Bble O6LIMe TOJOXKEHHS TeOPHH NpaBa
(moHATHA NpaBa, CTPYKTYpPH NpaBa, GYHKUMH NpaBaH ap.),
BblpaGaTbiBaeMble Ha (HI0COGCKOM YPOBHE CIelHasbHO-
IOPHANYECKHX HCC/IeJOBaHHH, ABJSIOTCS He YeM HHBEIM, KakK
HENOCPEeACTBEHHBIM BbIPANCEHUEM NPUMEHUTEAbHO K OaH-
HOMY KOHKDETHOMY (haxTuueckomy marepuary @urocogp-
CKUX 3aKOHO8 u KaTeeopui. JIpyrHMH CJOBaMH, 3TO Te XKe
caMble ¢HIOCOPCKHEe KaTerOpuH, HO NpeJIOMJEHHble B KOH-
KPEeTHOM MaTepHaJle IOpHAHYECKOH HayKH. B KoHeuHOM
cyeTe W 37eCb MeTOHOJIONHYECKOe 3HAaueHHe MOHATHH Ko-
peHHTCS B JHAJEKTHYECKOM M HCTOPHYECKOM MaTepHaJH3-
Mme. Ho oHO mposiBasiencsi He HeNOCpeACTBEHHO, a Omocpe-
JIOBAHHO, yepe3 MOJIOXKeHHUs oOlel TeOpuH Ipasa.

Vmenno myTem Bce GOJIBIIErO BHEADEHHS B caMoe cO-
LepxaHue oCulel TeOPHH NpaBa 3aKOHOB M KaTeropuii

14 PasBepHYTYI0 XapaKTepHCTHKY CDaBHHTEJBHOTO nOpaBOBeleHHs
cM.: CpaBuuTenbHOe HpaBoBefenue. CGOPHHK crTarefl. M, 1978,

* U, C. Camowenko ¥ B. M. CHpHX BHCKasaniH COMHeHHS Mo
MOBOAY TOro, YTO TEOPETHKO-NOHATHAHHH allapaT NpaBOBefEHHS Mo-
JKET HMEeTb MeTOJl0JIorHueckoe sHauenve (cM.: CaMomenko M. C,
CHQ Hx B. M. O Merogax nosHanus rOCYyAapCTBEHHO-NIPABOBLIX $B-
AeHnit. — CoB. rocypapcreo u npaso, 1975, Ne 9, c. 10—11). Bpsg
J STH COMHEHHsl OCHOBATEJbHH, TeM GOJiee, YTO CaMH aBTOPH YT-
BEPXKAAIOT, YTO MOHATHS M KaTerODHM NPaBOBeAEHHs, pAacKpHBas Cyll-
HOCTHHIC, rjIaBHEE CTOPOHEl TIOCYNapCTBEHHO-NPABOBHX SIBJEHHH, BHI-
CTYNAIOT B KayecTBe ONOPHHX IYHKTOB, CTYNEHeK HAYYHOTO NO3HAHHUS,
Y€pe3 KoTOpHe MpaBoBass HayKa ABHXKETCS K HOBHM pe3yJbTaTaM
(tam xe, c. 10). Ho Beap 5TO Kak pas M eCTh XapaKTeDHCTHKAa Me-
TOAOJIOTHYECKOTO SHAYeHHS TEOPETHKO-IOHATMAHOTO ammapata MpaBo-
‘BEACHHA (cM. mo_jamHOMY Bompocy: Bacuabes A. M. Ilpasoshe
Kareropuu .., c, 71—72)
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MaTepHANHCTHYECKONX NHANEKTHKH M NPOMCXOAAT HE TOJbe
Ko oboralleHne TPaJHLUHOHHOTO NPaBOBOr0 MOHATHHHOIO
amnmnapara, ero BO3BBILIEHHe JO BBEICOKOTO (HI0CO(CKOTO
YPOBHSl, HO H BbIpab60TKa cheurudHYeCKHX IOPUIAHYECKHX
KaTeropuil, HMEIOLUHX 3HAYUTENbHYIO (¢HJIOCOdCKyIO Ha-
rPY3Ky, TaKHX, HaMpHUMep, KaK KaTeropus «IpaBOBOe pery-
aupoBanue» (1.17.1.).

B T0 Xe BpeMs cTefleHb (PUIOCOMCKOro CopepKaHHs H
OTCI0Jla METOHOJIONMYECKY0 3HAYHMOCTb TeX HJH HHBIX IO-
JIOXKeHuil o6uiell TeOpHH NpaBa cJelyeT NPU3HATL HEOIH-
HAaKOBBIMH, 3aBHCUMBIMH OT TOTO, B KakKOH Mepe OHH BHI-
paxalmT 00BEKTHBHO AMAJEKTHKy IpaBa, €ro 3aKoHOMep-
HOCTH, ero rJyGHHHBle YePThl H CBOHCTBA. PsAx MOMOXKEHHH
o61Iell TEOPHH MMEIOT TOJLKO YaCTHOHAy4YHOe METOJ0JIOrH-
yecKoe 3HaueHue. Ho kKak 6B To HH OBLIO, IIOJIOXKEHHUS
o6lLlell TeOpUM IpaBa He TOJNBKO caMM Io cebe comepxKar
BaXKHbHle TeOpeTH4YecKHe NaHHble, HO U BBICTYNAlOT B Kaue-
CTBe cpelcTBa AaJjibHeiillero No3HaHUs NpaBa, HHCTPYMeH-
Ta TPaKTHKH HAyYHHIX MCCJEJOBaHHH B Ipolecce Teo-
DETHKO-IIPHKJIAJHOTO OCBOGHHS IIPAaBOBOH JAEeHCTBHTEJD-
HOCTH.

8. Cuctema Karteropmii oGueii Teopuu npapa. Bcskas
pasBUTas Hayka, B OCOGEHHOCTH pasBuTas ¢YyHIaMeH-
TaJbHass HayKa, XapaKTepH3yeTcs TeM, YTO ee COlepxka-
HHe o6GpasyerT CHCTeMa CBSI3aHHBIX Mexay CoGoi, CKO-
ODAMHHPOBAHHHIX OCHOBHBIX, Y3JIOBBIX MOHSTHH — KaTe-
ropu#.

Takas cucrema Kateropuit npucyma u obuiell TeopHH
npaBa. Ee equHCcTBO, CKOOpPAMHHPOBAaHHOCTb OGYCJ/IOBJEHH!
LeJIOCTHOCTbIO NpeaMeTa oOOllefi TeopHu IpaBa, TeM, YTO
KOHKDeTHble IIDaBOBLIE KaTeropHu NpeLCTaBJASIOT co60H pe-
3yJIbTAaTHl TEOPETHYECKOr0 OCBOEHHS 3aKOHOMepHOCTeH
(GYHKUHOHHDOBAHUSI M Pa3BUTHS €IMHOH NPaBOBOH HEHCT-
BHUTEJbHOCTH.

BMeCToe C TeM CHCTeMe OOLIeTeOPeTHYECKHX IPaBOBHIX
KaTeropuil CBOMCTBEHHHl M OTHONIEHHS CYGOpAHHALUMH: B
HeH BBLAJNAIOTCH HaXOASIIMecCS B NOCJAENOBaTeJbHOH 3aBH-
CHMOCTH LEHTPaJIbHble KaTeropHu, KOTOPhle BO3IJIABJSIOT
NOHATHAHBIE PSIABl (TOXe CBSI3aHHBlE MEXLy CO60H H3Be-
CTHOH cyGopauHalHef) 'S,

18 O mnpaBoBLIX KaTeropHSX, HX CHCTeMe H CaMoH IOCTaHOBKe
BONIPOCa O MOHATHHHHX pAjgax o6llefi TeopHH NpaBa CM.: Bacuab-
eB A. M. [IpaBoBHe KaTeropHH..
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[naBHOe, CYLIHOCTHOe, YTO XapaKTepH3yeT IIPaBOBYIO
JefCTBUTENbHOCTb, BBIPAXKEHO B KaTeropuu <¢npago». Bce
Ipyrue LEHTpaJbHble oOlLleTeOpeTHYECKHE KaTeropHH H,
C/e0BATENbHO, BO3IJIaBJsieMble HMH NOHSATHHHBIE pSAHI
NPeACTaBASAIOT CO60H B COOTBETCTBHH C OOBEKTHBHOH JO-
rMKOH INpaBOBOH JAeHCTBUTENBHOCTH ee KOHKPeTH3alHuio H
pasBepTHIBaHMUE.

Ha ¢unocopckom (00611econHoJOrHYeckOM)  YpOBHe
CMEeNHaNbHO-IODHIHYECKOr0 aHa/jH3a IIPaBOBOH  JeHCTBH-
TeJTbHOCTH 3TO Pa3BepThiBaHHE BBIPAXKEHO B KaTeropusx
npasosoli CUCTembl, UCTOPULECKO20 TUNnA Npasa, CTPYKTYp-
HOU O6WHOCTU npasa, CTPYKTYpsL npasa, 3aKOHHOCTU, npa-
808020 NPpurYyx*deHus N Ip.

Ha nocaenylomeit cTyneHH KOHKpeTH3auUMH NOHATHHHO-
ro annmapara o6luleii TeOpHH NpaBa, OTHOCSALIEHCS B OCHOB-
HOM K TEeXHUKO-IOpHAHYECKOMY YPOBHIO CIIelHaJbHO-IOpH-
JIUYeCKOr0 aHaJ/H3a, BbLAENSIOTCS LEHTPaJbHble Y3JIOBHE
TIOHSITHS HOPMbL Npasa, NPABOOTHOULEHUS, NPABOMOUUS,
npasosoeo akrTa U T. I.

Oco6oit BeTBbIO KaTeropuil, Takxke HaxXoAfLIUXCH BCy-
60pAUHALIOHHON 3aBHCHMOCTH OT KaTeropuH IpaBa H BMe-
CTe€ C TeM XapakKTepHU3YIOUHX B COOTBETCTBHH C METOAOM
MaTepHAJTHCTHUECKOH JHaJeKTHKH IHHAMHKy BCeH NpaBo-
BOH NeHCTBHTEJBHOCTH, SIBJASIIOTCS KaTeropHs npasosozo
pe2yauposanus W CONpPSIKEHHble C Hell KaTeropuu npa-
80TBOPHECTBA, peaAudayuu npasa, nNPUMEHEeHUs npasa

u Ap.

ge«cwa CylleCTBEHHOe 3HayeHHe NpHoOpesa B TEOPHH
TpaBa BbIAEJUBINASICA M3 NOCJAeAHeH M3 YKa3aHHBIX TPyl
KaTeropusi mexanuama npasogozo pezyiuposarnus. Otpa-
J)Kasi AMHaMHMKY [PaBOBOH [eHCTBUTENBHOCTH, OHa B TO Xe
BpeMsi XapaKTepH3yeT ee CyOCTaHUMIO, 9TO IO3BOJIHJIO He
TOJIbKO CBECTH BOEJIHHO BeChb IOPHAHYECKHH HHCTPYMEHTa-
pHii: HOpMBHI NpaBa, NPAaBOOTHOLIEHHS H T. H., HO U B Ka-
KOH-TO Mepe NPHUNOAHATbL €ro OCBellleHHe Hajx Cyry6o Tex-
HHKO-IODHIHYECKHM YDOBHeM, NPHOJH3UTbL ero K ¢uaocod-
CKOMY (OGILECOLHONOTHYECKOMY) yDPOBHIO CHEeLHaJbHO-IOpH-
JHYeCKOro aHaJsu3a.

IlpoucxopsAmui B HacTosllllee BPeMs B COLHAJHCTHYECKOH NpaBOBOI
HayKke mpouecc Yriay6JeHHs MO3HaHHS NPaBOBOH NeHCTBHTEJBLHOCTH BhI-
3biBaeT HEOOXOAHMMOCTb OOOrallleHHsl TPaJHLUHOHHBIX IODHAHYECKHX IIO-
HSITHH, BBIpaGOTKH HOBHIX OOGIUMX IIOJIOXKEHHH H B CBSI3H C 3THM H3BeCT-
HOM pauMOHAJHM3alMM H Pa3BUTHA IOPHAUYECKOH TEPMHHOJOTHH. 31ech,
OJHaKO, HeJb35l 3a0bIBaTb BaXHeHWIMX TpeGOBaHHH, NpeAbABIAEMBIX K
HAYYHOH TEepPMHHOJIOTHH, — €¢ OJHO3HAYHOCTH, CTPOTOH ONpejfeneHHOCTH,
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AICHOCTH, YCTOAYHBOCTH, COBMECTHMOCTH CO BCEM KOMILIEKCOM YNOTpeG-
JsieMHX B Hayke TepMmuHoB. H ecim, manpumep, Takme Bce GoJee ymo-
Tpe6JsieMble TEPMHHOJOTHYECKHe OCO3HAYEeHHs, KaK CTPYKTypa Npasa,
CTPYKTypHasi OOLIHOCTb, KOMIJIEKCHOe 06pa3oBaHMe, IOpHAHYECKass NPO-
uenypa, €Ba JH MOTYT BHI3BaThb BO3DAaXKEHHS C TOYKH 3peHHS YKa3aH-
HHX BHILUE TPeGOBaHUA, TO BBeJeHHe TEDMHHOB <«IPAaBOBas MAaTepHS»,
«IOpPHJMYECKas SHeprHsi», «TKaHb NPaBa» H HEKOTOPHIX APYrHX Tpebyer
QCTOPOXKHOCTH. BMmecTe ¢ TeM, oOTZaBast SICHBIA OTYET B YCJAOBHOCTH
NMOJAOGHBIX TEPMHHOJOTHYECKHX 0G03HAaYeHHH, 3aMMCTBOBAHHBIX H3 HHBIX
HayK, HeJb3s He CKasaTb H O JAPYroM: K YKa3aHHHIM TEPMHHOJIOTHYe-
CKHM HOBOBBEJIEHHSIM B psle CJlyyaeB (B TOM YHC/Ie M B HacCTOsIUEH pa-
60Te) NMPHXOAHUTCH BCe X NPHGEraTh, TaK KaK HHEIM IyTeM HEBO3MOXKHO
0603HaYHTL TO HOBOE H CrelH(HYECKOe, YTO DPaCKPHIBA€TCA B DE3YJb-
TaTe HAaYYHOro HccienoBaHHs. TakuMm o6pasoM, HCIOJNL30BaHMe B JaH-
HOM Kypce YMOMSIHYTHX TePMHHOB — HEe CTOJILKO CTPEMJIEHHEe aBTOpa
HCIOJIb30BaTh OGpa3sHble BHIpaXKeHHS M MeTadophl, CKOJMBLKO MNONLITKA
HalTH HOBYIO, COOTBETCTBYIOIIYI0 CYIIHOCTH TeX HJH HHBIX SIBJEHHH
H XapaKTePH3YIOIIHX HX NOHATHH TePMHHOJIOTHIO.

eule onHO 3aMevaHHe. OGorallleHHe NOHATHAHOrO anmapata Hay-
KH H COBEpIICHCTBOBAHHE HAay4YHON TEPMMHOJIOTHH HOJIXKHEI NPOHCXOUTH
He 3a CYeT YTPaThl TOYHOCTH YCTOSIBIUHXCS TEPMHHOB, cneu#dHyecKoi
IJIs NAHHOM HayKH YETKOCTH, BhIpaXkaluled K TOMY e CKOOPAHHHPO-
BaHHOCTb HayyHbIX moHsATHA. Korna, Hanpumep, Ha ocHoBe @uJ0COd-
CKHX, OOllleHay4yHbIX cOOOGpajKkeHHil INpejJiaraeTcss pacUIMPHTL NOHATHSA
IOPHIHYECKO OTBETCTBEHIIOCTH, IODHIHYECKOTO IIpOLecca HJH CY3HTb
NOHATHE NPaBOOTHOLIEHHS, TO, NOMHMO BCEro HHOrO, HeJb3s YNYyCKaTh
H3 TOJs 3peHHs clenyloulee. [Tono6GHbIe NpeNJIOXKEeHHS MPUBOAAT K TOMY,
9YTO HayYHHE TePMHHH TEPAIOT NOAOGAIOUIYI0 HM CTPOrOCTb, ONpejelieH-
HOCTb, H 3TO MOXET HaHeCTH yuep6 CTPOHHOCTH H CKOODAHHHPOBAaHHO-
CTH BCEro HayyHoro ammapara. A eCJH yYecTb, YTO TEPMHHH B IODHIH-
9ecKOf HayKe eIHHH C TEPMHHOJIOTHEH 3aKOHa M IOPHIAHMYECKHM SI3LIKOM
NPaKTHYECKON IODHCNPYAEHUHH, TO CJAEAYeT HMEeTb B BHAY H Te HebJaa-
TONPHATHHE NOCJAEACTBHSA, KOTOpPhle MOTYT IOBJeyb 32 COGOH TaKoro
poja «pacUIHPEHHsS» H «CYXeHHs» B OGJaCTH 3aKOHONATeJbCTBA H IOpH-
nugeckof mpaktuku!’. M moTOMy BO MHOTHX cJyyasix yriay6JeHHe Teo-
PETHYECKHX 3HaHHM, IIHPOKOEe HCMOJb30BaHHE (HIOCOPCKHX H OOIleHa-
VUHBIX JAHHEIX MOJKHO BHIPaXKaThCs He B «NpeoGpa3soBaHHH» CJOXKHB-
WIHXCA NMOHATHA H NpPHAAHHH IOPHAMYECKHM TePMHHaM HOBOIO CMHICJA,
a B TOM, 4TOGH C Y4YeTOM YKa3aHHHX Bhille Tpe6oBaHHHA, npelbsBse-
MHX K HayYHOH TEPMHHOJIOTHH, pPa3BHBaTb M COBEpIIEHCTBOBaThL €€, B
TOM YHCJE H INyTeM- BBeJleHHs B HayuyHH# 0OOpPOT HOBHIX HOHATHHA H
TEPMHHOB.

17 C sToft TOUKH 3peHHS Heab3A coraacutbes ¢ B. JI. Hasaposhim,
MOJIarAlOIIMM, HUTO CJeAyeT INpPH3HATh 32KOHOMEPHOA HJAE NpeoxoJe-
HHS OJXHO3HAYHOCTH TPaJHIMOHHO YCTAaHOBHBIUMXCS IOPHAMYECKHX TO-
HATEA H HX omnpefetenuit (cM.: CoB. rocymapcTBo W npaso, 1979,
Ne 7, c. 63). 3akoHOMepHO# HO/KHA GBITh NMpPH3HAHA MHAS TEHAGHUHS:
NpHJaHHe MOHSATHHHOMY anmapaty HayKH CTDOroil ONpeleseHHOCTH, a
11ay9HOR TEPMHHOJIOTHH — OJ{HO3HAYHOCTH, YCTOHYHBOCTH.
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T'arasa 3

CONEP)XAHHUE KYPCA. CUCTEMA
H3JI0)KEHHA

1. TeopeTHyeckHe KOHLENUMH B COUHAJHCTHYECKOM Mpa-
poBeeHnd. CoLHANHCTHYECKOE TNPAaBOBENEHHE CIAasHO
udeliHo-TeopeTUeCKUM eOUHCTBOM.

Wnefino-TeopeTHdeckoe €IHHCTBO  COLMAJHCTHYEOKOTO
NpaBOBelleHHs He HCKJIOYaeT, OQHAKO, TBOPYECKOIO pa3HoO-
o6pa3usi B HCCJeNOBaHHH INpaBa. MapKCH3M-JIEeHHHH3M —
Bpar BCAKOro maGJoHAa B HayKe, 3aKOCTEHENbIX, NOTMaTH-
YeCKHX CXeM M IOCTYyJaToB. TBOpYecKOe NpHMeHeHHe 3a-
KOHOB H KaTeropHii MaTepHaJHCTHUYECKOH AHANEKTHKH IPH
HCCJe0BaHHH KOHKDETHOro ¢aKTHYeckOro MarepHaja B
pfile clydyaeB NPHBOJIUT NPAaBOBELOB K HEOLHHAKOBLIM pe-
8yJbTATaM, BHIPAXKAIOIIUM TOT HJIH HHOH acleKT NpH Teo-
PETHKO-NPHK/IATHOM OCBOEHHH IIPaBOBOH IeHCTBHTEJBHO-
cTH. B xone HccienoBaHHsi BeIpabaThIBalOTCH CcBoeoOpas-
Hble TeopeTrudecKkue Kohyenyuu, OODBICHSIOIIHE IPaBOBLHE
SBJIEHHS.

CylecTBeHHYI0 pOJIb HrpaeT 3JeChb YeoA 3peHus Ha
MpaBOBYI0 NeACTBHTENbHOCTb, T. €. TOT y4aCTOK B MHOTO-
3BEHHOM INIyTH ee HCCJeNO0BaHHS, KOTOPHIH B3AT 32 OCHOBY
IOPH OCBELIeHHH BCEro KOMIJIeKca NPAaBOBHIX HpobsaeM H
KOTOpHIH npefomnpesensier 6COGEHHOCTH NMPHMEHEHHsT (HJIO-
copckUX M OOUIeHayYHBIX HieH, YaCTHOHayYHbIX MeTONOB
NpH aHa/K3e NPaBOBOTO MarepHaJa.

B 3aBucuMocTH Xe OT yrja 3peHHs — OT TOrO, B3SITH
JU 33 OCHOBY HCCJIEIOBAaHHS yYacTOK NYTH OT INPaBOBOH
¢OopMBl K TMyOHHHOMY 3KOHOMHYECKOMY H COLHAaJILHO-TO-
JIUTHYECKOMY ee COIepPXKAHHI0 MM XKe y4yacTKH MNyTH OT
CYILIHOCTH NIpaBa BHOBb K NpaBoBeoH (opMe, — MIPOBOLUTCS
OpHEeHTalHs Hay4YHBHX HCcaefoBaHui: ¢uaocodcekas, co-
LIHOJIOTHYeCKas], ClellHaNbHO-I0pHIHYecKasl.

YI‘OJ} 3peHusi, MOX KOTOPHIM paccMaTpHBaeTcsi Npaso-
Basy J1eHCTBUTENIbHOCTb, BO MHOTOM ONpefensieTcs 3aKOHO-
MEPHOCTSAMH NOCTYNATeNBHOrO ABHXKEHHs NPaBOBOH MLICJIH,
STanoM pa3BUTHA HAYKH, HCNOJb3OBAHMEM TOrO HJH HHOTO
MEeTO/(0JIOTHYECKOTO anmapara.

Teoperuueckasi KoHUenuus, Jexamas B OCHOBE HACTOS-
HIEro xypca, ¥ ompejeseHa TakuM o6pa3oM, uToObl B Hell

37



MOJNyYHJH OTPaXKeHHe OCHOBHbBle TeHAEHUWH Da3BHTHS
MapKCHCTCKO-JIEHHHCKOH TeODHH NpaBa, a TaKxKe BJHSHHE
Ha 3TO Das3BHTHe B COBPEMEHHHIH NepHOX HOBefmHX ¢u-
JIOCOPCKHX U OOIIeHayuHBbIX HIed.

2. O HanpaBJEHHSIX pa3BUTHs OOLIeH Teopum Npasa.
PasBuTuHe counasHCTHYECKOrO INpPaBOBEJeHHS B  HalleH
cTpaHe 0OyCJOBJEHO B COBDEMEHHBIX YCJOBHSX 3aJauaMH
KOMMYHHCTHYECKOTO CTPOHTEJbCTBA, TpebGoBaHHSMH oOlile-
CTBEHHOHN, B TOM YHCJe IODHAMYECKOH NPaKTHKH, Heo0Xo-
JUMOCTBIO peLIeHHs] Ha3peBLUIMX HIAEHHO-TIOJHTHUECKHX
npo6.eM, BhTekaowmux u3 HoBo#t Koucruryuuu CCCP, pe-
wenuit XXVI cbe3na nmaptuu.

HoBasi CoBerckass KOHCTHTYUHS He TOJIbLKO BOIJIOTHJIA
B CBOEM COJepXXaHHH BIEYATJSIOUIHE NOCTHXKEHHS TIoCy-
JapCTBEHHO-IPABOBOTO CTPOMTENbCTBA B Hallel cTpaHe, HO
U SBHJaChb OCHOBOMOJAralollUM TIOCyAapCTBeHHO-TIONHTH-
4eOKMM JOKYMEHTOM TBODYECKOro MapKCH3Ma, KOTOpHIH
CaMHM CBOHMM COJAepXKaHHeM, HalleJeHHOCTbIO Ha AaJjibHeH-
llee COBepIIEHCTBOBaHHE 3aKOHOAATENLCTBA, YKpelJeHHe
NnpaBa H 3aKOHHOCTH OPUEHTHPYET MapKCHCTCKO-JIEHHHCKOe
TIpaBOBeleHHe Ha Yray6JeHHyI0 pa3paboTky (QyHIaMeH-
TaJbHbBIX M NPAKTHYECKH 3HAYUMBIX NPOoO6JeM, MOBHILIAET
OGILECTBEHHYI0 POJb H aBTOPHTET MapKCHCTCKO-JEHHHCKOH
IOPUANYECKON HAayKH B KH3HH 001ecTBa, CTPOSILIEr0 KOM-
MYHH3M.

Kaiou Xe kK yray6seHHo#t paspaborke ¢GyHAaMeHTaJb-
HBIX ¥ TPaKTHYECKH 3HAYHMBIX INpobsem oOlled TEOpHH
npaBa B HX eJHHCTBE M B3aHMOOOOralleHHH —B TOM, YTO-
6bl B COOTBETCTBHM C IPHUPOJOH H CTPYKTYpoH oOuiei Teo-
puH, TpeGOBAHHSIMH MaTepHAJHCTHYECKOH AHaJNEKTHKH I0-
CTHTHYTb OP2AHUYECK020 COCOUHEHUS ULUPOKUX (HUAOCOPD-
CK020 u coyuoaoeuyeckozo nodxodos K npasy C MHOZO-
2PAHHBIM €20 CNeYUAAbHO-IOPUOUYECKUM UCCAEO0BARUEM.

ViMeHHO Takoe TeOpeTHKO-PHKJIAaAHOe OCBOEHHe Ipa-
BOBOH JeHCTBHTEJbHOCTH, KOTJa OHO BeJleTcsl Ha UIMPOKOH
¢dunocodckoll u conuosornyeckoii 6ase U B TO XKe BpeMs
ODHEHTHPOBAHO HA IOCTHXXEHHe ee IOPUAMYECKHX TOHKO-
cTell, M03BOJIAET NMOAHATh MCCAEJOBAHMs [paBa Ha HOBHIH,
BbICOKOQUJIOCOPCKUH ypOBeHb M TeM CaMbHIM JaTb IIpa-
BUJIbHOE HalpaBJieHHe M3YYEeHHI0 NpPaBOBLIX BOIPOCOB B
ClellHaJbHBIX HayKaxX, obecneyuTb OCylLleCTBJeHHe Mpak-
THYEOKHU-TIPUKAAJHOH (YHKUMH NpaBOBeAEHHS Ha OCHOBe
rIy6OKHX, (GYyHIAMEHTaJbHHIX TeOpeTHYeCKHX 3HaHHH.

Hago mnonarats, paccMaTpuBaeMasi —TEHIEHUUS MOA-
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TBepxkKaaeTcss TeMH nojoxeHusmu Otder”Horo pokiapza IIK
KIICC XXVI cbesny mapThu, B KOTOPBIX OGHOBJIEHHE CO-
BETCKOro 3aKOHOJATeJbCTBA CBSI3BIBAETCS € TeM, YTO HO-
Bble 32KOHBI NO3BOJIAIOT PEryJHpPOBaThb Pa3JHYHEE CTOPO-
Hbl OOLIECTBEHHBIX OTHOINEHHH TOHblle, TouHee!. ToHbile,
TOYHEe —3TO, Hapsfy C NOJHLIM H BCECTOPDOHHHM OTpaxe-
HHEeM Has3peBLUIMX NoTpeGHOCTell OOIIECTBEHHOI'O Pa3BHUTHS,
HCKYCHOE, C MaKCHMaJIbHLIM HCIIOIb30BAaHHEM BCEro Mpa-
BOBOTO MHCTPDYMEHTapHusl IOpHAMYECKOe BhIpAXKEHHE 3STHX
NOTPeGHOCTeH, 4TO NpeAmoJaraer ray6oKyw pa3paGoTKy
BOIIPOCOB OlNELHATbHO-IOPHIHYECKOH TEOPHUH.

He Tpyano 3ameTutb, 4TO OTMeUeHHass TEHAeHUUs B
TIOJHOH ‘Mepe corJacyercs ¢ TOH BaXHOH 0COOGeHHOCTbIO
MapKCHCTCKO-JTEHHHCKOA oOllefi TeopHH IpaBa, KoOTopas
BhIpa)kaeTcss B MOHHCTHYECKOM eJIHHCTBe (PHIOCO(CKHX,
COLIMOJIOTHYECKHX H CIELHaJbHO-IODHAHYECKHX XapaKTepH-
CTUK NIPaBOBON AEHCTBUTENBHOCTH. 3HAYHT, OCYlLIeCTBJIEHHE
YKa3aHHOH TeHAEHUUH OPTaHHUYHO AJS MAaPKCHCTCKO-JEHHH-
CKOM TeOpWH NpaBa, BeleT K TOMY, YTO oHa Bce Oosee H
Gosiee obOpeTaeT B CHCTeMe INpPaBOBeNEeHHS «CBOe JIHIO»,
yIpOYHBaeT CBOe eJHHOe CcOoJepKaHHe, YTBepKAaeTcsi B
KayeCcTBe TEOPETHKO-MEeTOJ0JOTHIeCKOro LeHTpa COLHAJIH-
CTUYECKOr'0 NpaBOBELEHHS.

3. Mepenonbie ¢uaocodpckue, obueHayunole HAeH. B
COBpPEMEHHBIX YCJOBHSIX HAa XapakTep, HampaBJ/eHHs OOlle-
TEOpeTHYeCKHX NPABOBHIX HCC/AENOBAHHH OKa3bBalOT 3a-
MeTHOe BJIMsIHHe MepefoBhie ¢uIocopckHe M OOLIeHAYY-
HBle MJeH, METOLOJIOTHUeCKHe IMOJIOXKEeHHs HHBIX Hayk, Io-
JyyuBIIHEe pa3BHTHE Ha OCHOBE €JHHOH MapKCHCTCKO-JIe-
HUHCKOH METOJ0JIOTHH.

310 BaxHO TeM 6oJiee, 4YTO TAKOrO0 pPoja HIeH M IOJIO-
JKeHHSl, KaK 3TO HepelKO CJyYaeTcss B HCTOPHH HayKH,
@BCTPETHJIMCh» C Ha3peBUIMMH MNpobieMaMu COLHAJHCTH-
4eCKOTo IpaBOBeleHHs, OOyCHOBJEHHEIMH B KOHEUHOM Cye-
Te TpeOGOBaHHSIMH COLHAJIbHOTO Da3BUTHS Ha HBIHEIIHEM
JTale KOMMYHHCTHYECKOIO CTPOHMTENbCTBA, INpobJjeMaMi,
KOTOpbie AJIsl CBOEro pelleHHs KaK Da3 H HyXKAawTcsi B
HOBOM METOJ0JIOTMYeCKOM HHCTPYyMeHTapHH.

ExBa nu He mepBoe Mecto cpeiu HoBeHwmux duaocod-
CKMX M OOlLleHay4yHHIX HJell AJS npaBOBeleHHs, Kak, BIpO-
ueM, u AJA pAfa APYrux obJjactelt 3HaHUH, 3aHMMaeT cu-
cTemHoll nodxod, pasyMeercsi, B TOH ero HHTEpIpeTaLHH,

! Cm.: Marepuann XXVI cpesga KIICC. M, 1981, c. 64.
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KoTOpasi BHITEKaeT M3 CaMOH CYLIHOCTH MaTepHaJHCTHiUé-
CKOli JHMaJIeKTHKH, ee Tpe6OBAHMH npHM couMaJbHOM IO-
3HaHUHZ.

CucTeMHBII NMOAXOA NpH H3YYeHHH NPaBOBOH HefiCTBH-
TEJIBHOCTH OGYCJOBJNHBAET, B YACTHOCTH, XapaKTePUCTHKY
IpaBa He TOJbKO B KayecTBe 0COOOH COLMAJIBHOM CHCTEMBI,
HO M MOZ YIJIOM 3pEeHHS:

CHCTEMHO-KOMMYHHKAIIHOHHBIX  CBsi3ed (mpaBo — 3J1e-
MeHT O0IlecTBAa KaK CHCTEMBI, 3JI@MEHT IPYTHX CHCTEMHBIX
o6pa3oBaHHii);

CHCTEMHO-CTPYKTYPHOI'O aclekTa (TpaBo — COLHAJLHOE
sIBJIEHHE, OTJIHYaloLleecs CJAOXKHOH, MHOTOYDOBHEBOH CTPYK-
Typoit);

CHCT@MHO-(QYHKIHOHAJbHOrO aclekTa (mpaBO — COUH-
aJbHasl CHCTeMa, OTJIHYAIOIIASCS CIHeUH(PHYECKHMH pery-
JATHBHHIMH H OXPAaHHUTENbHOH QYHKUHSMH).

HoBeIM MOBOPOTOM B OCBellleHHMH NpPaBOBLIX sIBJIEHHH
00yC/IOBJIMBAaETCS TaKXKe akcuosozudeckuti (YeHHOCTHbLL)
nodxod — Takoe HaNpaBJeHHe HCCAeJOBaHHs, KOTJAa sBJe-
HHsl OOLeCTBEHHOM >XM3HH paccCMaTpPHBAIOTCS B KayecTBe
neHHocrell, 6Jsar, T. e. SIBJeHMH, KOTOpble HE TOJBKO He-
06XOAMMBI, HO M CIOCOGHBI NPHHECTH BBHIMUTPHLII B OOILECT-
BEHHO JXH3HH, OTBEYAlOT HJeasaM JIIOJAeld, KJaccoB, 00-
L1ecTBa.

YKa3aHHble HampaBJIeHHs1 Pa3BUTHSI (uaocodpcKoit, 06-
IIeHAayYHOH MBICJIH, NDeACTaBJAsiloUIHe coboll cnenuduyec-
Kue ¢opMBl KOHKpETH3alMH [HajeKTHKO-MaTepHasHCcTHUe-
CKOTO B3IJIsila Ha MHDP, OpPraHHYeCKH B3aHMOCBSI3aHHI, §B-
JSIOTCA CTYNeHblo B OOGlleM IOTOKe pDa3BHUTHSA (HIOCOP-
CKHX, OOIleHAayYHBIX 3HAHUI.

Hapsgy ¥ B ©BSI3U € CHCTeMHBIM H aKCHOJIOTMUECKHM
‘TOAX0JaMH B IocCJefHee BpeMsi Bce OoJiblllee KOHCTPYKTHB-
HOe BJIMSIHHE Ha HCTOJIKOBaHHe NPaBOBBLIX SIBJIEHHH OKa3H-
BalOT H[eH, pa3BHBaeMble B HAyke ynpasiexus, 8 Kubep-
HeTuke, 8 Teopuu uungopmayuu. BecbMa OLLyTHMO NPOHHK-
HOBEHHe B TEODHUIO IIPaBa IIOJIOXKEHHH COYUAAbHOU ncuxo-
A02uu, JAPYrMX OTpacjell COLHOJIOTHH, BCero KOMIIJIEKCa
nosedenueckux Hayx, U3yYaloUIMX C MO3HLHH MaTepualH-
CTHYECKOH AHaJIeKTHKH, HCTOPHYECKOro MaTepuasiu3Ma Io-
BelleHHe JioJel, KOJIJIEKTHBOB, COL(MAJbHBIX TDYINI.

2CM.: Adpanacben B. I. O cucreMHOM NOAXOAe B COLHANb-
HOM No3HaHHH. — BonpocH ¢umaocodun, 1973, Ne 6.
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4. Copepxanne Kypca. CneunainbHble, CKBO3HbIe MOJO-
XeHus. B mociefHHe roan couuasucTHYECKOE TNpaBOBEje-
HHe Ha OCHOBE NMPOYHO BOUIEJUIHX B HAyKy MeTONOJIOTH-
YeCKHX TOJIOKEHHH COCPeOTOYH/IO BHHMaHHe Ha pezy-
AATUBHOM, AKTUBHO-CO3UOATENbHOL CTOPOHE npasa.

B cBsisu ¢ 3THM OKasasach BOZMOXKHOH H HeOGXOAHMOI
BHIPa6OTKa TeOpeTHUECKHX KOHLETLHH, XapaKTepHU3YIOIHX
PaBO KaK PeryasTop OOLIeCTBeHHBIX OTHOLIEHHI.

Onna M3 TakMX TeOpeTHYECKHX KOHLENUHHA M MoJoxKeHa
B OCHOBY HAacCTOSILEro Kypca.

B Kypce B cOOTBEeTCTBHH C OGLIMM HampaBJeHHeM pas-
BUTHS TEOPHH NpaBa NOCTaBJIeHa 3afauya OPTaHUYECKH COe-
JHHUTb TepeJoBHe ¢uaocodhckue, obUleHaAyYHble HAEH CO
CneyuarbHo-opuUdULeCKUM AHAAUIOM.

Kak ¢yHaaMeHTanbHBIH (AaKT, HMEWOUIMH OCHOBOMOJA-
ramllee 3HaueHHe AJg pellleHUS KapAHHAJIbHBHIX OOILEeTeo-
peTHyYecKnX INpo6jeM, paccCMaTpPHBAaeTCsi B Kypce IpHH-
L MIHAJbHO HOBHIA B MHpe IOpHAWYECKHX SBJeHHH ¢eHo-
MeH — o6ujenapodnoe npago. OHO OTJIMYAETCS HE TOJIBKO
KauecTBeHHOH HOBH3HOH CBOeH COLMAJBHO-KJIACCOBOH CYLI-
HOCTH, HO M BBICUIMM BOIJIOIUIEHHEM COLHAJIbHO LIEHHBIX Ka-
yecTB [IpaBa, PA3BUTHIX IODHAMYECKHX MEXaHH3MOB, NOCTH-
JKeHH#i MHPOBOH I0PHANYECKOH KYJbTYPHI.

B cooTBerCTBHM € 3THM Kypc, IO 3aMHICJAYy aBTOpa,
sBJsieTcsl paboToil, KOTOpas 3aTparuBaeT npeumyuiecrser-
HO npobaembl Obwieil Teopuu COYUAAUCTUYECKO2O0 npasa
Ha ¢unocodpckoM (0O6LIECOLHOIOTHYECKOM) YpOBHe Cle-
IMaJIbHO-IOPUAHYECKOH HX pa3paboTKH.

OTcroa — CreliiajbHble, CKBO3HLIE IOJIOXKEHHS Kypca,
NpsIMO ONMHpAIOIIKecss Ha MNepenoBhle (QHIOCOPCKHE, OOILe-
HayuHble HAeH. ['1aBHble H3 HHX COCTOAT B TOM, YTO Mpa-
BO MNpELCTaBJSIET COGOH COUUANbHO-KAACCOBYLL, UHCTUTY-
YUOHHbLL, HOPMATUBHOLY peeyAaTOp, OTAULAOWULCA Che-
yuuueckumy QYRKYUANYU, MHO20YPOBHEBOL CTPYKTYpOL,
MHO2038EHHLIM MEXAHU3MOM,— DETYJSATOD, KOTOPHIH (no-
coben (1 3TH crnocoGHOCTH HauboJee MOJIHO NMPOSBJAITCH
MMEHHO B COLIMAJHCTHYECKOM OOllleHapoJHOM mpaBe) obec-
NeYHTh:

MHOTOCTOpPOHHee BO3JeficTBHe Ha OOLIeCTBEHHbE OTHO-
ILEHUS;

He TOJBKO JOCTHXKEHHE <«rapaHTHPOBAHHOTO pe3yJ/bTa-
Ta», HO M obecleyeHHe KJacCOBO-ONpPENENEHHOH COLHAb-
HOH cBOGOAH B €€ eJHHCTBE <C OTBETCTBEHHOCTbIO, pas-
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BepThiBaHHE AKTHBHOCTH, WHHIHATHBBl YYaCTHHKOB obue-
CTBEHHBbIX OTHOIIEHHH;
coeqMHEHHEe JOCTOHHCTB HOPMAaTHBHOTO M IOAHOpMa-

THBHOTO HHIWBWAYAJbHOIO PEryJHPOBAHHS OOIIeCTBEHHbLIX
OTHOUIEHHH;

ONOCpEeACTBOBAHHE 0011eCTBEHHBIX OTHOIIEHHH npu 1o-

MOIM PA3JIHYHBIX THIOB H METOJOB MPABOBOrO peryJjaHpo-
BaHHS.

Onnoft u3 0600mlaOINX CKBO3HBIX HAed Kypca sIBJIs-
eTCs MBICJAb O TOM, YTO NPaBO KaK COLHAJBHBIH PeryasTop
o6nafaer 3HAaYHTENbHON COLMAJBHOM CHJIOH H, 4TO elle
6osiee BaXKHO, He N0 KOHIlA NOKAa HCNOJb30BAaHHBIMH pesep-
BaMH, KOTOpbIe K TOMY 2Ke NPSMO COIVIacyIOTCSl C HYXKIaMH
COLIMaJbHOTO Mporpecca.

B coorBercTBMH ¢ 3THM H (GOPMYJHDPYIOTCS OCHOBHHIE
NOJNOXeHHsT Kypca (B YacCTHOCTH, O IPOTHBOPEYHBOH CyII-
HOCTH NPaBa; O COOTHOUIEHHH COLHAJBHOH CBOGOABI M TIpa-
Ba; O COLMAJbHOH ILEHHOCTH IIpaBa; O PperyJsTHBHBIX —
CTaTHYECKOH W IMHAMHYECKOH — M OXPaHHTEJbHOH (YHK-
LUSX NpaBa; O €IMHCTBe HOPMATHBHOIO M NOZHOPMATHB-
HOT'O HHIMBHAYAJBHOTO PEryJHpPOBaHHs; O CJOXKHOH, MHO-
rOypOBHEBOH CTPYKType NpaBa; O MHOIO3BEHHOM MEXaHH3-
Me NpaBOBOTO peryJHpOBaHHs; O THIIaX — OOLIEL03BOJIH-
TEJbHOM U pa3pelInTeJbHOM —TIPABOBOIO  PeryJHpoBa-
HUs).

5. Bonpocsl couuaauMcTHuecKoro nmnpaBa — IrJaBHOe B
MapKCHCTCKO-JI€HMHCKO# o6uieil Teopun mnpasa. [IBa Mmo-
MeHTa NpH XapaKTepHCTHKe MecTa BONpPOCOB COLHAJHCTH-
YecKoro TpaBa B MapKCHCTCKO-JIEHHHCKOj 0Oluell TeopHH
IpelcTaBJAIOTCS HanboJiee CylUECTBEHHBIMH.

[TepBhift. O6mast Teopusi NpaBa eCTb HeOTbeMJeMas
YacTb COLHAJIMCTHYECKOTO IIPABOBEIeHHsl, KOTOpasl HeceT
Ha cefe IeuaTb BCEX €ro IVIaBHBIX 4YepT, B TOM 4YHCJIe H
HamnpaBJieHHOCTb Ha o6ecmeyeHHe MOTpeGHOCTEH NMpaKTHye-
CKOro xapaxrepa. A 3TH NOTPeOHOCTH CBsS3aHbl Npexae
BCEero ¢ (yHKUHOHHPOBAHHEM COLMAJHCTHYECKOro Npasa, C
JNaJbHeHIINM  COBEpIIEHCTBOBAHHEM  COLHAJNHCTHYECKOro
3aKOHOJATeJIbCTBA, YJYYLICHHEM IIPAaKTHKH €ro IipHuMeHe-
HusA. 3HauuT, H B O6ulell TeoOpUH NpaBa NMpPH JA0CTATOYHOM
HCTIOJIE30BAHHH HCTOPHYECKHX NAHHBIX H JAaHHBIX CPaBHH-
TeJLHOTO IIpaBOBEJEHHS OCHOBHHIE BBIXOIbl HA TEOPETH-
YeCKH M NPaKTHYeCKH 3HAYMMYylo NpoGJeMaThky, 1a M ‘He-
TIOCPeACTBEHHO Ha (paKTHYeCKHA MaTepHasJ AOJIKHEL TOXKE
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OTHOCHTBCS K COIHAJMMCTHYEeCKOMYy NpaBy, a B paMKax coO-
BETCKOH HayKH — K COBETCKOMY TpaBy. )

M Bropoii. CoLHaNHCTHYeCKOE MPaBO — HCTOPHYECKH
TOCJeHUH THUNl NpaBa KJAacCOBOH 3TOXH B XKH3HM 4eJOBe-
4yecTBa; OHO TMpeiCcTaBiasgeT co60H KauyeCTBEHHO HOBYIO B
COLHaJBHOM OTHOUIEHWH TIpYNNy IOpHAMYecKHX cHcreM. Ha
cTazuu oblleHapoHOro npaBa B HeM HauGoJiee MOJIHO pac-
KPBUIHCh, Pa3BEpPHYJHCh YepThl OOLIeCOLHaJbHOTO peryss-
TOpAa.

CaefoBaTeIbHO, MMEHHO C HalleJIeHHOCTHIO Ha mpobJe-
MBl U Ha (aKTHYECKHH MaTepHas] COLHAJHCTHYECKOroO,
Jpexje BCEro COBETCKOro, MpaBa MOXKHO Ha 6ase IHpO-
KUX ¢unocodckux, oOLIeCOLHONOTHUECKHX MPeANOChIIOK
pPacKpHITb OCOGEHHOCTH IOPHAHYECKOH (GOPMEI, ClelHaJsbHO-
IOpUAMYECKHe YePThl NMpaBa KaK pPEryJsaTopa O6IecTBeH-
HBIX OTHOIIEHHH.

Takum 06pa3oM, BONPOCH COLHMAJHUCTHUECKOIrO TpaBa H
TIO CyulecTBy (T. €. He TOJNIBKO C TOYKH 3PEHHS 3HAUHMOCTH
(aKTHYECKOro MaTepHasa) BXOAAT B CaMoOe COJAepKaHHe
MapKCHCTCKO-JIeHHHCKOH ofmiefi TeopHH NpaBa, MpHYEM Ka-
calorcsl HauboJjiee  CYLIeCTBEHHHIX, KOHLENTyaJIbHBIX ee
npoGJyieM, B YacCTHOCTH XapaKTePHCTHKH CYLIHOCTH, COLH-
aJIbHOH IeHHOCTH, 3aKOHOMEpPHOCTeH H IepCIEKTHB pasBH-
THSI IPaBa, €ro HCTOPHUYECKOH CyAbOHl.

Ilpn u3noXKeHHH B HacTosALleM Kypce obuieTeopeTuye-
CKMX MNpO6JeM YYHTHIBAJOCh, YTO HMEHHO OGIIeHapoxHOe
npaBo, NMPHYEM Ha HOBOH KayeCTBEHHOH OCHOBe, — IIpeeM-
HHK H (OpMa BHICIIEro BHIPAXKEHHSI U Pa3BepTHIBAHHA 00-
l€YeJIOBeYeCKHX IOPHIHYECKHX IleHHOCTeH, pasBHTHIX IOpH-
JHYECKHX MeXaHH3MOB, COBEPLIEHHOTO HIOPUAHYECKOTO WH-
CTpyMeHTapHus. B kHure u cdesan axkyenT Ha Taxkux 00-
W,eTeopeTU1ecKUx noAONEeHUAX, KOTOpble NPU3sawsl, no 3a-
MbICAY QBTOPA, PACKPOLITG YKA3AHHbIE YEHHOCTU, MEXAHU3-
mor u uncrpymenrapuy. CnenoBaTesbHO, TaKUM NyTeM 00-
lleTeOpeTHYECKHE IOJIOXKEeHHs, NMOPOH HMelou[He, Ha Tmep-
BBl B3IV, BUA aNpPHOPHBIX KOHCTPYKLHiS, NOJKHEBI NpH-
BECTH B KOHEYHOM HTOre K NMOHHMAHHIO psia BaXKHBIX CTO-
POH NpPaBOBOH JEeHCTBUTENBLHOCTH Pa3BHUTOrO COLHMAJIHCTH-
4ecKoro o6IiecTBa, K IOCTHXKEHHIO CHelHaJbHBIX 3aKOHO-
MepHOcTelt ee (QYHKIMOHMDOBAHHUS, HampaBJjieHHH M Iep-
CIEKTHB ee pPa3BUTHA. B ¢Bfisu ¢ 3THM cjelyeT ellle pas

3Cm: Mapkc K, dureanc @. Cou, T. 23, c. 21.
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OTMETHTb, YTO C YYETOM MH3JIOXKEHHOro (B TOM YHCJIE He-
H36eXHOCTH (OPMYJHDPOBAHHUS INOJIOXKEHHHl, MMEIOIUX, Ha
nepBbli B3IVIAJ, BHA aNPHOPHBLIX KOHCTPYKUHH) Hacrosi-
INMH KypC NMOCBsileH B OCHOBHOM HMMEHHO mpoGJeMaM 06-
ujell Teopuu COYUALUCTUYECKO20 Npasa.

6. INoctpoenne kypca. ITocTpoeHne faHHOro Kypca, oue-
PEHOCTb coleprKallluXcsi B HEM pa3fiesIoB H IVIaB IPU3BaHbI
OTPas3uTb BHYTPEHHIOIO JIOTHKY INpeiMeTa OOLIell TeOpHH
[paBa, NOCTEeNEHHOE PAacKphITHE 3aKOHOMEPHOCTEH NpaBo-
BOH JeHCTBHTEJbHOCTH, MHOTO3BEHHOTO MeXaHH3Ma MpaBo-
BOTO peryJupOBaHuS.

ITpu aTOM B OT/IMYHe OT paHee HCIOJb3OBAHHHIX CXEM
pacmoJioXXeHuss Hay4yHoro MartepHaJsa (B kHurax «O6uias
TeOpHsl COLMaJHCTHYecKoro mpaBa» u «IIpoGieMbl Teopuu
npaBa») B NAaHHOM HM3JaHUH HCKJIOUEH B KauyecTBe CaMo-
CTOSITEJILHOTO pasjes, KOTOPbIH Obul MOCBALlEH OOGLIMM
BONpOCaM HayKOBeleHHs B 006JiacTH NIpaBa, 3aHUMaIOLIHM
B TEODHHU IpaBa cneuuduyeckoe Mecto (U BO BCSKOM CJY-
yae, PSAMO He CBSI3aHHBIM C OCHOBHBIM COJepXKaHHEM Kyp-
ca). B kHure ocrtaB/IeHH JHIIb Te NPOGJEMH I0PHIHYECKO-
Iro HayKOBeJeHHSl, KOTODble OTHOCSATCA K o0O0meHd TeOpHH
npasa. KpoMme Toro, B HacrosueM H3JaHHH NPHUOIHKEHBI
K LEHTpPaJbHBIM, HCXONHHIM NpobseMaM oObLieTeopeTHYe-
tKas, IOJIUTHYECKH H IOpHAHYECKH 3HAaUYHMble XapaKTepH-
CTHKH NPaBOTBOPYECTBA U NpPUMeHEHHS TIpaBa, H OT HHX
060c06JIeHHO paccMaTpuBaeTcss TO, YTO OTHOCHTCS K JIOT-
Me NpaBa M TeXHHKe OPUCHPYLEHIHH, — IPaBOBLe aKThI
H [pPaBONPHMEHUTENbHAS AEATENbHOCTD.

Kuura B o6oux TOMax COAepPXKHT ONMHHAALATb pasje-
JoB: ToM | BK/IOYaeT pa3nesbl C NEepBOrO MO ILIECTOH,
toM Il —c ceapMoro no ogMHHAAUATHI. .

[Tocsie ocBellleHHSI HayKOBeIYeCKHX BONPOCOB, OTHOCH-
muxcs K obuieil Teopun npasa (pasjes NepBbit), CHCTEMa
U3JIOXEHHs MaTepHasa B KHHre NOAYMHEHA TAKOH JIOTHKe:
OT COLMAJIbHO-TIOJTUTHUECKOH, OO6IIEeCOLHONOrHIeCKOH Xa-
DaKTePUCTHKH TPaBa, T. €. H3JIOXKEHHS O6GWIMX MOJIOKEeHHI
0 mpaBe (pa3jes BTOpPOii), O NpaBe COLHAHCTHYECKOro TH-
na (pasmen Tperuit), O MeCTe NpaBa B CHCTeMe HaJCTPOH-
K (pasies YeTBEPTHIl), O psile ero CBOHCTB (pasjenms-
THIl), O €ro COOTHOLIEHMH C INPaBOBbLIM peryJHpOBaHHEM
(pasmen wecTol) —K PacCMOTPEHHIO MeXaHH3Ma IPaBo-
BOrO peryjupoBaHusi (pasjesn CeAbMOH), OCHOBHHIX €ro
3BeHbeB — IOPUAMYECKON HOpMBI (pasaeln BOCbMOH) U mpa-
BOOTHOLIEHHs1 (pasfes MAeBATHIA), a 3aTeM K paccMoTpe-
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HHI0O BHellHell (ODMH IpaBa — NMPaBOBHIX aKTOB (pa3zen
JEeCATH) M NPAaKTHYECKOH JAeATEJbHOCTH M0 IPUMEHEHHIO
npaBa (pasjesn OJMHHAAUATHIN).

Takum o6pas3oM, XOoTs Bce COLepKaHHe Kypca, Mo 3a-
MBICJIy aBTOpa, AIBJISieTCSl LeJbHbIM, 00beHHeHHHIM eJHHBbI-
MH, «CKBO3HBLIMH» IIOJIOXKEHHSIMH, B HeM BCe XXe B paMKax
obllel crenHaJbHO-IOpHANYECKOH opHeHTauuu toM I oOT-
HOCHTCSl HeloCpeJCTBEeHHO K (HIOCOPCKOH H 06LIeCcOolHO-
Joruyeckoii npoGseMaM Teopuu npasa, a ToM Il —xk TO#
ClelaJbHO-IOpHANYeCKOR NpobJeMaTHKe, B Ipejesnax Ko-
TOPOA Ha OCHOBe YKa3aHHHBIX eJHHLIX MOJOXEHHH OCMBIC-
JHUBaIOTCS 06IHe BONPOCH OOTMBI NIPaBa H TeXHHKH IOPHC-
NpYAeHIHH.



Pa3zoen smopoit

IIPABO. OBLIHE I10JIO)KEHHSA

I'rasa 4

OBUIECTBO — COLITMAJIbHOE
PET'YJIUPOBAHHUE — NNPABO

1. O6mecTBo kak cucremMa, CouuanbHOoe peEryJHpoBa-
HHe. B MapKCHCTCKO-IeHHHCKOH TeOpHH O0OCHOBAH B3IV
Ha OGILNeCTBO KAaK Ha IeJOCTHBIA, HHTErpHpPOBAaHHHIH MaTe-
PHAJbLHBIMH YCJIOBHSIMHM 3KU3HH COLMAaJbHBIH OpraHusm! —
B3rJIsiJ, NpPSIMO OOYC/OBJIEHHBIl JAHAJeKTHKO-MaTepHaJuc-
THYECKOH MeTOJIoJIorHell H ¢ NpelesbHONH YeTKocTbio cdop-
MYJIMIPOBAHHBLII OCHOBOTOJIOXKHHKaMH HayyHOrO  KOMMY-
HHu3Ma2,

! Bmecb M pajblle TEPMHH «OOLIECTBO» IIOHHMaeTcs B CMHICJIE
KOHKPETHOIO, HHIHBHAYaJbHOTO COLHAJbHOIO OpPraHH3Ma, T. €. B TOM
CMEICJIE, B KaKOM HCHOJb30BaJ 3ToT TepMHH B. H. Jlenun, Korma mnu-
cal, 4TO «0OIECTBO pacCMaTPHBAeTCsl KaK JXHBOM, HaXoAsIIHiics B
MOCTOSIHHOM DPa3sBHTHH OPraHH3M (a He KaK HEeYTO MEeXaHHYeCKH CIel-
JIEHHOe H JONYyCKaiollee MO3TOMY BCKHE INPOH3BOJbHbiE KOMGHHAIHMH
OTAEJbHbIX OOIIECTBEHHHX 3JeMeHTOB)» (Jlewun B. H. Ilonn. co6p.
cou., T. 1, c. 165). Cm. mo sroMy Bompocy: ITaernunkos 1O, K.
O npupone counanpHoit ¢opMe aBHXKenus. M., 1971, c. 57—59.

2CwMm., B yactHoctH: Mapkc K, dHrearc @. Cou, T. 46,
u I, ¢. 229; Jlenun B. HU. Iloan. co6p. cou, 1. 1, c. 165,
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M3 sToif MeTOXO0JIOTHYECKH OCHOBOINOJIAraloUlell Xapak-
TEPUCTHKH OOLIECTBA C HENPEJOXKHOCTBIO CJEAyeT, YTO HM-
MaHEHTHHIM H BeCbMa BaXXHHIM B pacCMaTpHBaeMofl mJjoc-
KOCTH KauyeCTBOM OOILeCTBa $IBJSETCS OPraHH30BaHHOCTb,
yNOpSALOYEHHOCTb O0Pa3yIOIUX COLUHANbHYIO KH3Hb 0OLle-
CTBEHHBIX OTHOLIEHHH3, a 3HayHT, 0ObEeKTHBHas HeOOXOIH-
MOCTb HX COLHaJbHOTO peryiupoBaHusa. Ilo Mapkcy, ype-
TYJHPOBAHHOCTb H MOPALOK IIPEACTABJAT CO60H ¢opmy
ynpouyeHHsl AaHHOro crnoco6a MPOH3BOACTBA H IIOTOMY ero
OTHOCHTEJbHOH 3MaHCHMALHH OT NPOCTO CAy4yass H IPOCTO
fmpousBosa. «PerynsipHocTb M NOPAAOK, —TOLYEPKHBAJ
K. Mapkc, —caMi CyTb HeOOXOAMMBII MOMEHT BCSIKOTO
onoco6a NPOM3BOACTBA, KOJb CKOPO OH HOJIXKeH TpHoOpe-
CTH OOILeCTBEHHYIO YCTOHYHBOCTb M HE3aBHCHMOCTb OT IIPO-
CTOTO CJydyasi WJIH NPOM3BOJIa»*. YperyJHpoBaHHOCTb HIO-
PALOK KaK CYyLIeCTBEHHBIF MOMEHT crmoco6a IPOH3BOJCTBA,
Kak ¢opMa ero ynpoueHHS —3TO H eCTb TaKOe KayecTBO
COLIMAJIFHOTO OPraHH3Ma, KOTOpOoe OGBEKTHBHO TpedyeT co-
IIHaJIBHOTO PEeryJHpOBaHHsS.

PerynupoBaTh (B 'cOLHAaNbHONH KH3HH) — 3HAYMT Olpe-
JeNATh NMOBeleHHe JMIOAeH H HX KOJIJIEKTHBOB, 1aBaTb eMYy
HamnpaBJ/eHHe QYHKIHOHHPOBAHHSA M Pa3BUTHs, BBOJAHUTb €ro
B DaMKH, lieJeHanpaBjieHHo ero ynopsmouuBathé. Cyuiect-
BOBaHHe H Da3BHTHEe COLMAJBHOTO DeryJMpOBaHHS, ero Me-

3 Cucremunlii moaxoa, muwer B. M. Kpachos, npemmonaraer pac-
CMOTpeHHe OOllecTBAa B KayecTBe WEJOCTHOrO 06pa30BaHHs, 06Jafaio-
IIET0 CJIOXHOH MHOTOYPOBHEBOH CTPYKTYpOH, (YHKUHOHHDYIONIErO Ha
OCHOBE CaMOpEryJAlHH M Da3BHBAIOIETOCS Yepe3 pa3pelleHHe BHYT-
penHux mpotuBopeynit (cM.: KpacrHoB B. M. K noustnio o6mecrsa
KaK colnaJbHOM cHCTeMHl. — duiocopckue Haykn, 1977, Ne 2, c. 28).

4+ Mapxc K, dureanc ®. Cou, 1. 25, u. II, c. 366.

5 ConpsixKeHHHIM H IEPEeKPCLIMBAIOIUMMCA C MOHATHEM <«COLMAJb-
HOe DEryJHpOBaHHE» SIBJIIETCA INOHATHE <«COIHMAJbHOE YNpaBJIEHHe».
Tlocnennee xapakTepusyeT B NpPHHUMIIE TO e CaMOe SIBJEHHE H TaK
e HemoCPeACTBEHHO BHITEKaeT M3 0COGeHHOCTell o6IlecTBa KakK CH-
cTeMel. HO MJIOCKOCTH 3/eCh HECKOJILKO HHafl: COLHMAJbHOE YNpaBJeHHe
OTHOCHTCS K TOMY aCTeKTy COLHMAJIbHOTO pPeryJHpoBaHHs, KOTOpHIl co-
CTOHT B aKTHBHOH OpraHH3ywlleHl AeATeJLHOCTH OPraHoB, 06pasyio-
IMAX CHCTEMY COLHMaJbHOTO YNpPaBJeHHs (B TOM UYHCJe B KJaCCOBOM
ofuecTBe rocyaapcTsa, NMOJHTHUECKHX NapTuit U ap.). Hepeako B Ju-
TepaType yKa3aHHHE KaTEerOPHH IOHMMAIOTCA KaK coBlajatoigxe. Ho
eCTb OGOCHOBAaHHOE MHEHHE, B COOTBETCTBHH C KOTOPHIM peryJHpOBa-
HHe TNOHMMaeTcsl Kak sBJeHHe GoJiee IUMPOKOe, YeM  YIpaBJieHHe
(cm.: Kpasuos A, K. Counaauctuueckoe NPOM3BOACTBO H TIpaxk-
AaHckoe mpapo. — IlpaBoBenenne, 1979, Ne 2, c. 36).

®Cm.: Hpo6uuuxkuin O. I. Ilonste Mopamn. M, 1974,
¢. 233, 236.
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CTO U (QYHKUHM B OGIIECTBEHHOH XH3HM XapaKTepH3YIOTCS
PALOM 3aKOHOMEpHOCTed.
~—DBo-NepBLIX, KaxJ0e HCTOPHYECKH KOHKDeTHOe OGIIECT-
BO 00beKTHBHO TpebyeT CTPOTO ONpeJeJeHHOH Mephl COLH-
aJIBHOTO_PeryJIMPOBAHMN  («He OoJiblie» — «He MEHBIES);
HHave HeH30eXHbl OTDUIATeNbHBIE MNOCAEACTBUS HJS CO-
IIHaJIbHOA CHCTEMBl — €€ HeOPraHM30BaHHOCTb HJH, Hao6o-
pPOT, ee H3JHIUHAS perJaMeHTauUHs («3a0praHU30BaH-
HOCTb»). DTa Mepa, Bhlpaxaolas o6beM H MHTEHCHBHOCTb
COLHAJIBHOIO DeryJHpPOBaHusl, 3aBUCUT OT TpeOOoBaHHil AaH-
HOI'O 9KOHOMHYeCKOro 6asuca, OT 3Talla pa3BUTHS O6LIecT-
Ba, ocobeHHOCTel OOILEeCTBEHHO-3KOHOMHYECKOH (opMaluH,
YPOBHSl ee OpPraHMY4HOCTH. Takash Mepa TeM 3HAauHTeJbHeH,
yeM 6oJsiee CJIOXHBIMH SIBJISIOTCS OOILLECTBEHHBIE OTHOLIE-
HUsA, yeM 6ojiee BO3pacTaeT HeoOXOAHMOCTb HX CKOODIHHH-
POBAHHOrO Da3BHTHS, UeM Bhillle 0GBHEKTHBHO 00YCJOBJEH-
Hasi HeOOXOJAHUMOCTb OTHOCHTEJBLHOH 3SMaHCHNALMM CIIOCO-
6a NMpOMU3BOACTBA, BCell COLHAJbHONH XKHU3HH OT NPOCTO CJY-
Yyas ¥ IPOCTO IIPOH3BOJIA.
=~ Bo-BTOpHIX, 10 Mepe Pa3BHTHS COILHAJBHOTO pEryJHpO-
BaHHs B HeM Bce OoJiee BO3pacraeT yAeJbHBHI Bec COLH-
_BeC couH
JIbHOTO; He NMOpLIBasg € NCHXOGHOJOTHYECKHMH (aKTOpaMH
9geJIOBEUECKOro TOBENEHHS, peryjupoBaHHe TeM He MeHee
Bce OoJiee 0CBOOOXKIaeTcss OT eCTECTBEHHO HeOOXOAUMBIX
NPUPOIHBIX 3JIEMEHTOB U CTOPOH, Bce OoJjiee cBSI3bIBaeTcs
C NMOTPeOHOCTbIO BLIPAXKeHHS M obecleyeHHs HCTQPHYECKH
onpeneNeHHON COMUANLHOA CBOGOAN U OTBETCTBEHHOCTH B
TNOBEJeHHH JIIOJeH, AX ROJJIEKTHBOB; COOTBETCTBEHHO B HEM
Hapsily C NOBbIeHHeM KOHKPETHOCTH M OIlpelesleHHOCTH
BO3pacTaeT poJib HOPMATHBHOTO W B CBSA3H C 3THM albCT-
PaKTHOTO, BCeOOIlero, TOro, UTo TaK HJIH HHaye OTHOCHTCS
K OOLIECTBEHHOMY CO3HAHHIO.

B-TpeTbuX, 3aKOHOMepHOH TeHAEHUHeli Pa3BHTHS COLU-
aJIbHOTO DEryJIHpOBaHusl sBJseTc GOPMHPOBaHHEe OTHOCH-
TEIbHO -0GOCOG/IEHHEIX DEry/ISITHBHBIX MEXAHHIMOB. Olpe-
AeJsliOllee 3HaUeHHe SKOHOMHUECKOro 6asuca, MaTepHalb-
HOTO TNIPOH3BOJCTBA Ha BCeX 3TalaxX pPa3BUTHA OO6IlecTBa
OCTaeTcs peIlaloIKM (HAKTOPOM (COLHAJILHOTO pEryJanpo-
BaHUSl U HEU3MEHHO MNPHCYTCTBYeT BO BceX €ro IposiBJie-
HHUAX M Da3HOBHIAHOCTSX'. B TO Xe BpeMsi HMEHHO B CBS3U

7 B Jjurteparype cmpaBefjuBo o6pallaeTcsi BHHMaHHe HAa TO, YTO
BeAyIIHM MOMeHTOM B OCLIeCTBe KaK CHCTeMe SBJIAETCS MaTepHalb-
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C O0COGEHHOCTSIMH Da3BHBAIOIIErOCS MaTePHaJIbHOTO npo-
M3BOACTBa B OCIUECTBEHHOH JXH3HH HEyKJOHHO BO3pacTaloT
YAeNbHBIA BeC H 3HAYEHHe COLHAJBHOTO YNPAaBJEHHS H OT-
CI0J1a — TeX Pa3HOBMAHOCTEH DPerysHpOBaHHs, KOTOPble BO-
NJIOIAIOTCA B Le/eHaNnpaBJeHHOA NesiTeNIbHOCTH JIofell, HX
KOJIVIEKTHBOB, 0O0LlecTBeHHBIX o6pa3oBanuit®. A nomo6HOro
pOAa uejleHaNpaBJieHHAs] HAesITEJbHOCTb, TOYHee, HeobXo-
AHMOCTb O0ecledyeHHs, OCHALIEHHS] ee HYXKHBIM HHCTPYMeEH-
TapueM, NPHAAHHUA ell KadyecTBa CTAOUJBLHOCTH U T. 1., H
BRISBIBAET K XKU3HU OCOOble PeryJsiTHBHble MeXaHH3MBI, KO-

TOpble, BbIPaXKasich NPEXKIE BCEr0 B COLMAJbHEIX HOpMaX,
OTHOCSTC K TaKOMY HCXOZHOMY 3JieMeHTy obluiecTBa, Kak
KyJbTypa®.

——B-4eTBepTHX, N0 Mepe Pa3BUTHS COLMANBHONH KHIHH
TPOHCXOAST M3MEHEHHsl KauecTBa pPeryJHpOBaHHs, YCIO0XK-
HeHHe H'COBEpIIEHCTBOBAaHHE Pery/isTHBHBIX MeXaHH3MOB —
mpolece, KOTOPHIA SABJAsSETC KaK Obl OTBETOM COLHMAJbHOTO
peryJHpoOBaHusl Ha NOTPeGHOCTH 3KOHOMHYeckoro 6asMca,
B-cenckog;uecmeuuoro Pa3BUTHSA, Ha HYXAbl COIHAJBLHOTO
TIpOrpecta,~B—FoM UHC/Ie Ha HeOGXOAMMOCTb BEHIPAXKEHHS H
obecreueHus couuasbHOM CBOGOAB. K3MeHeHHe KayecTBa
COLHAJIBHOTO DEryJMpOBaHHs, B CBOIO Ouepelb, BEHIpaXa-
eTcs B psANie HaNpaBJieHHH, CTODOH M XapaKTePHCTHK ero
pasBUTHS M QYHKUHOHMpOBaHHS. O HUX U MOHAET peyb
A3Jple.

. HopmaTueHoe coumanbHoe peryimposanmue. Peryn-
poBaHHe (B COLMAJbHON KHU3HH) B NPHHLHIE MOKET OLITh
ABYX OCHOBHBIX BHJOB: HHAUBHAYAJbHBIM M HOPMAaTHBHLIM.

Hnousudyarvroe — yaopsioueHne  HoBeNelins ~monei
TPH NOMOWIM DPa30BHIX NePCOHANbHBIX PETYJIHDYIOLIHX aK-
Lui, peurenu#i NaHHOTO BONPOCA, OTHOCAIIMXCH TOJBKO K
CTPOr0 ONpeNeJEeHHOMY CJy4yal, K KOHKDETHEIM JIMIAM.

HOe INIPOM3BOACTBO, KOTOPOe IEeMEHTHPYeT OOGLIeCTBEHHYIO XH3Hb, NpH-
JaeT ee KOMIIOHEHTaM XapaKTep UEJOCTHOH cHCTeMH (cM.: Kpaec-
HoB B. M. K noHaTHio o6lllecTBa KaK COLHAJbHOA CHCTeMH, C. 35).

8§ PaccmaTpuBas oGIIECTBO KaK OTKPHTYIO CaMOPEryJHpYOLyOCcs
OpraHHuecKylo uejoctHocts, B. A. JleMHUeB yKa3wBaeT Ha TO, YTO
MaTepHasbHH mnpollecCc (GYHKUHOHHPOBAHHSA OGIIECTBEHHOH CHCTEMH
npeAnoJiaraer LexecooGpasHble PeaKUHH He TOJbKO Ha BHEIIHHE, HO
H Ha BHYTpeHHHe (aKTOPH, T. €., roBOPS B LeJOM, NpeAmosaraer ca-
MOperyJsuupo, Legecoo6pasHoe NOBeleHHe, HAEATEJbHOCTb, HaNpaBJeH-
HYIO Ha COXpaHGHHe M pa3BHTHe NeJOCTHOCTH (cM.. MetonoJornye-
CKHe Npo6JeMbl MCTOPHYECKOTO MaTepuanuaMa. Bapuaya, 1976, c. 40).

®Cm.: Kpacunos B. M. K nousatnio 0o6uiecTBa KaK COLHAJIbHOH

CHCTEMHI, C. 34.
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HopmarusHoe — ynopsiioueHue INOBelJeHHs JIOAedl IPH To-
MOILIY OGIUMX NMPaBHJ, T. €. H3BECTHBIX MojeJeil, 06pasloB,
3TaJOHOB NMOBeJEeHHS, KOTOPble PacNpOCTPAHAIOTCS Ha BCe
CJy4YaH AAHHOIO pPOAA U KOTOPBIM JOJIKHBI IOXUMHSTHCS
BCe JIMIlA, MOTIaBlllHe B HOPMATHBHO peraMeHTHPOBAaHHYIO
CHTYaLHIo.

Omnu M Te XKe XKH3HeHHble MPO6JEMbl MOTYT B NMPUHIH-
me pelaTHC H TeM CaMbIM LleJeHanpaB/JeHHO YHopsiao-
yHBaTbCH (PEryJHpoBaTbcs) KaK B HHAMBHAYAJbHOM, TaK
¥ B HODMAaTHBHOM MNoOpsiakax. [lomycTHM, HYXHO YCTaHO-
BHTb, KTO H3 JaHHBIX JIMI JOJIKEH NPHBJEKAaThCsl K 0Olle-
CTBEHHBIM paGoTaM H KaKOBO COJepxKaHHe TaKHX palor.
TyT BO3MOXHBI IBa BapHaHTa: JHOO B KaXKJIOM KOHKpeT-
HOM cJyYae B HHIMBHAyaJbHOM MOpPsiAKe Da3oBO ompene-
JsieTcsl, YTO TaKHe-TO U TaKHe-TO JIMIA MAOJXKHBEI BBHIOJ-
HATb TaKHe-TO M TaKue-TO paboThl, JHGO BBOAATCA OOlLLHe
NpaBHJa, HOPMATHBLI, PerJaMeHTHDYIOIlHe MOPSACK H ode-
PELHOCTb NPHBJEYEeHHs JHI K paboTaM, TOYHOe COJep¥Ka-
HHMe MX JAeATeJbHOCTH. KoHeuyHbIH pe3ysbTaT U TaM H31ecCh
B o6IieM OAuH: obecleynBaerTcsi OCyllecTBJeHHe OOIecT-
BEHHBIX paGoT, T. e. NMOBeleHHe JIOJeH yrnopsi10dHBaeTcs,
HanpaBJ/sieTCs, a NOPSAOK pellleHHss MpobJeMbl  pa3HbIH:
WHAUBUIYaJbHBIA HJIH HOPMaTHBHBIH.

_MnpuuiyansHoe — 3T0 NpocTefiliee COLUATbHOE pery-
aupoBaHue. OHO MMeeT H3BECTHblE NOCTOMHCTBA (MO3BOJISA-
€T pelUIuTb XH3HeHHble NMpo6JeMbl ¢ yueTOM 0COOeHHOCTel
JaHHOH CHTYalHH, NEePCOHAJbHBIX KauecTB JIHIL, XapakTepa
BO3HUKAIOLIKX OTHOlIeHU#). Ho oueBUAHBHI M ero 3HayHu-
TeJbHbBlE HeJOCTAaTKH: KaxAb# p4d3 npobjeMy HYXKHO pe-
IIaTb 3aHOBO, OTCYTCTBYeT eAMHBIH OOIMA MOPSALOK, a
IJIaBHOE, CYIIECTBYIOT ROBOJIbHO IIHPOKHE BO3MOXKHOCTH
A1 CyObEKTHBUCTCKUX PELIEHH.

ITosiBnenue HODMAaTHBHOTO DEryJIHPOBAaHHS — 3TO Iep-
BbIf M OAMH H3 Haubosiee ~ 3HAUHTEJbHBIX MOBOPOTHBIX
MYHKTOB B CTaHOBJIEHHH COLHAJIBHOTO Dery/JMPOBaHHS, 3Ha-
MEHYIOLUH CBOEro poJa KauecTBeHHBl CKAYOK B ero pas-
BuTHH. Tlo cnoBam @. Suresbca, yke Ha «BechbMa paHHei
CTYMEHH Da3BHTHS OOIIeCTBA BO3HHKAeT NOTPeGHOCTb OX-
BaTHTb OOLIUM NPABHJIOM NOBTOPSIOIIHECS H30 IHS BEHb
aKTbl NIPOM3BOJCTBA, pacmnpejesneHuss H o6MeHa IPOAYKTOB
H M03a60THTbCS O TOM, YTOGBl OTAEJbHBIH UYeJOBEeK TOLYH-
HWJICA OOIIMM YCJOBHAM IIPOM3BOACTBA M OGMeHa»!o,

YMapxke K, Oureanc . Cou, 7. 18, ¢c. 272,
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[Mpu momoiy OGIIKX NMPaBUN OKA3LIBAETCS BO3MOXKHBIM
NOCTHTHYTb €IMHOrO, HelpepHIBHO AeHCTBYIOLIEro TOPSAKA
B 0OOlIeCTBEHHBIX OTHolleHUsXx. OObecneunBaercsi MoguHHe-
HY€ TNIOBeJeHHUs JIoJell OOIIUM yCAOBHAM, IPOAUKTOBAHHBIM
TpeGOBaHUSIMH 3KOHOMUKH, BCell COLMAJbBHOH XKH3HU. Pes-
KO CYKaIOTCS BO3MOXKHOCTH MJIsl NOCNOACTBA CJy4Yasl IIpo-
u3Bosia. TeM caMbIM ¢ MaKCHMaJbLHOH NOJHOTOH JOCTHra-
eTcsl TJIaBHAs lefb COLHAJbHOrO peryJaupoBaHus — ylpo-
yeHue cnocoGa NMpOoM3BOACTBA, NpHOOpeTeHHe MM, KaK MOA-
yepkuBaa K. Mapkc, o6liecTBeHHOR yCTOHYMBOCTH H He3a-
BUCUMOCTH OT IIPOCTOTO CJiy4yasi HJIM NPOHU3BOJIA.

BecbMa cCyllleCTBEHHO, YTO HODMAaTHBHOE peryJupoBa-
HHe 3aTparuBaer 00/1aCTb OOLIECTBEHHOTO CO3HAHHS, CBSA-
3bIBA€TCA C HHUM, C CYLIeCTBYIOILEH CHCTeMOH LeHHOCTeH.
Bear Bcsikas HopMa B obulecTBe —3TO Macwiralb, KpHTe-
puii oueHKH O6yAymHX (HOpPM NOBefeHHSs, CYXKIeHHEe O LeH-
HOCTAX, o6palieHHoe B Oyaymee u OOGBbEeKTHBHDOBAHHOe B
TOM HJH HHOM BHpe!l,

PasyMeercsi, HYXXHO BHAETb MHHYChl, CBOHCTBEHHBHIE M
HODMAaTHBHOMY peryaupoBanuio. CaMo 1o ceGe OHO He
obecrmeyrBaeT TOTO, YTO JOCTHraeTcs NPH HHAUBHAYaJb-
HOM, Da30BOM pelleHHH XKH3HEHHBIX MpobseM, — yyeTa KOH-
KPETHOH, HHIMBHAYaJBHON CUTyalHH, HENOBTOPHMBIX OCO-
GeHHOCTeHl MaHHOTO cJayyas. DTHM M OOGBSCHSETCS OCTPO
OLIYLIAIOUIASCA B XOJAe OOIIeCTBEHHO-HCTOPHYECKOro pas-
BUTHsl NOTPeGHOCThL NONOIHUTE HOPMATHRHOE DPery/upoBa-
HHe, B FOM UHCJe N1PABOB HAuBUAyanbHEIM. Ho Bce 310
He Aonmm‘m—}gﬁﬁm—;\mm npeumy-
IIeCTB HOPMAaTHBHOTO peryJHpoBaHHs, (GOpMHpOBaHHe Ko-
TOPON'O HMeJIO IepesioMHOe, 3TallHOe 3HaueHHe B Pa3BHTHH
peryasiTUBHBIX MeXaHH3MOB, CBOHCTBEHHBIX OOLIeCTBY KakK
COLIAJIbHON cUCTeMe.

3. CounanbHoe peryJjupoBaHHe B JAOKJACCOBYI0 3MOXY.
Ha 3ape cymecrBoBaHusi yesjoBeyecTBa CJIOXKHJIACL Ha oOC-
HOBe IepBOOLITHOH OO6LIECTBEHHOH COOCTBEHHOCTH CBOE06-
pas3Has coluaJbHasi OpraHM3alus «IepPBOOGLITHOrO KOMMY-
HH3Ma» — NepBOOLITHOOOLIMHHBIA CTPOH.

IIpn ero ocBelieHuH B Halledl JHTepaType aKIEHT He-
pemKo mesaerTcs Ha TOM, 4YTO ‘B YCJOBHSIX <«HepBOOLITHOTO

1 Cm.: Ko6askon B. II. O6 HCTHHHOCTH MOpaJIbHHIX CYXJe-
Hu#i. — Bonpocu ¢usocodun, 1968, Ne 5, c. 67; JIykamena E. A.
CouranucTHyecKoe NpaBOCO3HaHHEe H 3aKoHHOCTb. M., 1973, c. &7.
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.KOMMyHH3Ma» TpaBa (KakK M rocyaapcrsa) He GHUIO, CYy-
IMEeCTBOBAJNH TOJBKO OObYau. BepHEIi W 1a0JOTBOPHHE ¢
METOAOJIOTHYECKHX M NPHHUMIIHAJIBHO TEOPETHYECKHX II0-
3UUMA, TaKOH NMOAXOX NPH PaCCMOTPEHHH COLMAJbHOH Op-
FaHM3alMH MePBOGHITHOOGIIMHHOIO CTPOSl HYXKJIaeTcssi BMe-
cTe ¢ TeM H B (OPMYJHPOBAHHH TNMO3HTHBHHIX BHIBOJOB,
OTIYpalomuXcss Ha 0COOEHHOCTH 06l1ecTBa KaK CHCTOMBI.

Cytb 3THX..BHIBOJIOB 3aK/II04aeTcss B TOM, YTO B IIepBO-
GBITHBIX OOIIECTBAaX, B YCJAOBHAX POJNOTIJIEMEHHOH oO6IecT-
BeHHOH OpraHM3allHH, CYlLIeCTBOBaJa NDUMHUTHBHas H B
TO XKe BpeMs CaMOOLITHAasl CUCTemMa COYUAANbHO20 pe2yAau-
pOBaHUA, aJieKBaTHasl TOrJALIHUM OOILIeCTBEHHHIM YCJIOBH-
AM. DTa cucTeMa OTJHYajach MHOTHMH oCOGeHHocTaMHU (O
HHX JaJjblie); Gosiee TOrO, HbIHELFHHe MPeACTaBJIEHHS O
COLHAJIbHOM pEeryJHpoOBaHUH, O HOPMaX, HX 0603HaueHHH
MPUMEHHMBl K Hell B JOBOJLHO MaJjofi cremenu. Jlas mep-
BOGHITHHIX OGIIECTB OHa H He Morvia ObITb HHOH; OTBeuas
NOTPEGHOCTSAM M YCJIOBHSIM 3KOHOMHYECKOH M APYTHX CTO-
POH COUMAJNBHON KHM3HH <«NEPBOOLITHONO KOMMYHH3Ma»,
OHa BHICTyNajJa B KadecTBe HaJexHO paGoraioumed u 3¢-
(EKTHBHOH pery/JupyloLlell CHCTeMH, B NMOJHOA Mepe obec-
neunBawilei OGBHEKTHBHO OOYC/NOBJIEHHYI0 OpPraHH3OBaH-
HOCTb COIIMAJIbHOH XKHU3HH.

BaxHefiimrue oco6eHHOCTH 3TOH CHCTEMH  CBSI3aHBHI C
TeM, 4TO COIMaJbHOE B YCJOBHSIX MNepBOOBLITHOOOLUIHHHOrO
CTPOSl HEOT[AEJHMMO ellle OT €CTeCTBEHHO HeOoOXOAHMMOTO,
npuposHoTo. MiMenHno mostomy, roBops cnosamu K. Mapk-
ca, MpH NepBOOGLITHOOOMIMHHOM CTPOe Haj JIOAbMH elle He
«TOCIIOACTBYIOT aGCTpPaKUMH»'%, a peryJsiTHBHBE MeXaHH3-
MBl — OGbIuaH — TIPECTaBJAAIOT COOOH, KaK IUcaJ ®. dn-
reJIbC, <eCTECTBEHHO BHIPOCHIYIO CTPYKTYpy»!3.

XapakrepHo, 4TO, BHIPaXKasich BHEIIHe B CHCTeMe OOHI-
9aeB, HOPMbl NepBOOLITHOOGIIMHHOIO CTPOSL IO CBOEMY CO-
JepXKaHHUIO BOIJIOIIAJH eCTEeCTBEHHYIO, NPHPOIHYIO Heol-
XOJHMOCTb, NPEJOMJSAIOLUIYIOCS B YCJOBHSIX  COLHAaJbHOM
XHU3HM TOTO BpPeMeHH, H NOTOMY IIPeACTaBJS/IH COOOH He-
pacTopKHUMOe eAHHCTBO M TpeGOBaHHH GHOJOTHYECKOro mo-
psAaxa, U TpeOOBaHuHH NpPOU3BOACTBEHHBIX, M TpeGOBaHHUMH
MOpaJILHBIX, PEJHTHO3HHIX, 06 A0BO-PUTYaJIBHbIX.

12 Cm.: Mapke K, dHrearc @. Cou, T 46, u I,

c. 107—108.
B Mapkc K, dureanc ®. Cou, T. 21, c. 156.
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B ycjoBHSIX JIMIIb HaMmeuaBlleHcs CBOGOABI B COLHAJb-
HOJ KM3HH, CYPOBOH M XecTOKOH 60pLOH Jofell 3a cylle-
CTBOBAaHHME CHCTeMa COLHMAaJIbHOTO peryJHpoOBaHUs NepBO-
OGBITHOOOIMHHOIO CTPOSl OTJHYaJach COOTBETCTBYIOLLEH
CYpPOBOCTbIO H JX€CTKOCTbIO, a II0 HBIHEIIHUM MepKaM —
MOpPOH H XEeCTOKOCTbIO, TeM, UTO CKOBBbIBaJa HHAHUBHIYaJIb-
HYI0 MHHIMATHBY, CaMOJeATeJbHOCTb YJIGHOB poOja, He ja-
Baja CKOJIbKO-HHOGYAb WIMPOKHX BO3MOXKHOCTEH AJA HX CO-
IHaJapHOM cBoGoabl, akTHBHOcTH. OHa BBHICTYNaJa B BHJE
CTPOTHX, HelnpepekaeMblX, 0e3yc/0BHO  00s3aTebHBIX
(cronp ke 6e3ycqoBHO 06s3aTeJbHBHIX, KaK H Cama IpH-
poxHasi HeoGXOQMMOCTb) OObIYaeB, B CHJIY JIHTEJNLHOTO
NpUMEHEeHHs] CTaBUIMX NPUBLIYKOH H BCJIECTBHE 3TOr0 He
HyXJaBUINXcA [/ obecleyeHHsl CBOero MAEHCTBHS B Ka-
KOM-JH60 Cllenya/JbHOM ammnapaTte NPHHYXKAeHHs!4

VIMeHHO TaKOH eCTecTBEHHO-IPHPOAHBIA XapakTep OOH-
yaeB NepBOOHITHHIX OOLIECTB M HCKJIOYaeT HaJoOHOCTH B
npaBe — B aGCTPAKTHOM HHCTHTYIHOHHOM peryJ/sirope, AJs
(GYHKIMOHUPOBaHHSA KOTOPOro TpeOyeTcsi NPHHYXJeHHe
ocob6oro pona, NpUHYXKIeHHe, obecneuHBaeMoe CIelHa/b-
HEIM anfapaToM.

4. NMpennochlIKH NpaBa B CHCTeMe COUHAJIbLHOro pery-
JHPOBaHUsA NOKNAcCOBOM 3nmoxu. CuCTeMy coOLMAaJBbHOTO pe-
TYJIHPOBaHHs, CBOMCTBEHHYIO <«IePBOGHITHOMY KOMMYHH3-
My» (BO BCSKOM CJyyae, CO CTOPOHHI psiia ee 4epT), MOXK-
HO paccMaTpHUBaTh B KaueCTBe 7pednpaBOBOrO COLHAJb-
HOTO SIBJICHHS.

B Heit no Mepe pa3BUTHS MaTepHaJILHOTO MPOH3BOJCT-
Ba, BCeH COLMAJIbHOH XH3HHM, B OCOGEHHOCTH B YCJOBHSIX
HaYHHABLIErocs pa3J/oXeHUs, Kpaxa pOAOIeMeHHOH opra-
HU3aLlMH, Bce OoJiee HAKamJIMBAJNHUCh 3JEMEHThl, B TOM YHcC-
Jie 3JIeMeHTHl PeryJATHBHOH KyJbTyphl, KOTOpHIE IIOTOM,
KOTJla CJHOXKHJIUCh HeOOXOLHMble COLHaJbHble (aKTOpHI,
IPHUrOAHJINCh NPH (OpPMHPOBAHUHU IIpaBa.

I'naBHoe, yTO 371€Ch BaXKHO OTMETHTb, 3aK/IOYaeTCH B
caefyiomeM. B cucreMe COUHANbHOrO peryqHpoOBaHHs AO-
K/1aCCOBOH 3MOXH B pe3yJbTaTe 3aKOHOMEDHOrO Da3BHUTHS
MaTepHaJBHOTO IIPOH3BONCTBA, BCEX CTOPOH COLMAJLHON
XU3HH IOJNYyYaloT H3BECTHOe OTPa)KeHHe Bce 6o0Jee BO3-

¥ 06 ocoGenHOCTAX O6bYaeB MepPBOGHTHOOGMIMHHOTO CTDOS CM.:
Mapxcucrcxo-ngnuﬂcxaﬂ ofuas TeopHst rocyxapcTBa M mpasa. Mcro-
pHYeCKHe THOH rocyaapcTBa W mpasa. M., 1971, c. 65—77.
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pacraiouHe Hadana c806006. TNOBeleHHs Y4YaCTHHKOB 006-
IIeCTBEHHBIX OTHOomeHHH. Ecau cBolficTBeHHOe TOTJaLIHEH
3MoXe TOCMOACTBO NPHPOJHOH Heo6XomuMocTH 0O0yC/IOBJIH-
BaJI0 HEPAcTOPXKHMOCTb, a TOYHee, HePa3/JHYHMOCTL MpaB
H 006sI3aHHOCTel KOHKPETHBIX MHAMBHAYYMOB M MX I'pym,
TO MOCTENEHHOE COBEPIIEHCTBOBAHHE MAaTepHaJbHOIO MpPO-
H3BOJCTBA, BhI3BaHHOE pa3fe/ieHHEeM TPYyAa, POCT H Da3BH-
THE BCEro KOMILJIEKCA COLHAJBHBIX HHCTHTYTOB IIePBOGHIT-
HOOGLIMHHOTO CTPOS LIar 3a IIaroM NPHBOASAT K TOMY, YTO
HAYHHAIOT MPHOGPETaTh OTHOCHTENBHO — CaMOCTOSITeJbHOE
3HaueHHe ONDEJEJeHHbe BO3MOXKHOCTH (cBOGOAa) moBene-
THsl_TeX WIH WHbIX YIACTHHKOB OGIIECTBEHHbIX OTHOIIECHHH,
XapaKTep KOTOPHIX JIyYLIE BTEI0 MOXKeT OBbITb BbIPaXKeH
TEPMHHOM «IIpaBO».

Uro 310 3a-mpaBo? IOpuauueckoe sBaenue? Her.
@. SHresbc, HCNONb30BaB YKa3aHHYI0 TePMHHOJIOTHIO, Clie-
LHa/MbHO OOpalaeT BHMMaHHe Ha TO, Y4TO MOAOGHOEe Tep-
MHHOJIOTHYeckoe 00O3HayeHHe COXPaHEHO B MHTepecax
KPaTKOGTH, «HO OHO HeyJayHO, TaK KaK Ha 3TOH CTyleHH
pasBuTHs OOllecTBa ellle He/lb3sl FOBOPHTb O NpaBe BIOPHU-
audeckoM cMbicae»!d. M TeM He MeHee NOKa3aTeJbHO, UYTO
®. DHrenbc NpPH OCBELIEHHH psila CTOPOH MepBOGHITHOOG-
IMHHHOI'O CTPOSl BCe 2Ke MCNOJNb3YyeT 3TOT TEPMHH — «Ipa-
BO» («OTLOBCKOe MPaBO», «MAaTEPHHCKOE IPaBO», <«MPaBoO
u3bupaTh M CMellaTb CTapeHIINH», «OOBIYHOE IMPaBO»
u 1p.). Ilouemy? [la nmotoMy, YTO CJIOBO <«TPaBO» MOKET
00603Ha4yaTh ¥ SBJIEHHEe KauyeCTBEHHO HHOe, YeM IOpHauye-
COKOe peryJupoBaHue, T. €. We 3Haye-
HUe, NOHUMATLCA 8 HenocpeOCTBeRRO-COUUANLHQM, CMBICAL.

DPaBO B JIAHHOM paKypce 0003HauaeT He COLHAJIBHO-KJIAC-
COBBI "HOPMATHBHBIH peryJjsarop, a (eHOMeH H3 IPYroro
Kpyra SIBJEHHH COLHAJbHON XKH3HM — COLHAJBHO ONPaB-
JaHHY1I0 CBOGOAY ONpelesIeHHOr0 NMOBENEeHHs, er0 HOpMaJb-
HOCTb, CBOGOLY KaK pe3yJbTaT NPSMOro IeHCTBHS 0Obek-
THBHBIX 'COLHAJIbHBIX 3aKOHOMEDHOCTeH, HHBIX YCJOBHH
JKu3HeesiTeNbHOCTH Jiofei (1.5.1.)1.

B 10 xke BpeMsi ¢opMmupylomascs B HeApax NepBOOHIT-
HOOOIIWHHOTO CTPOsi MONO0GHOrO poja cBo6GOAa IOBENEHHS

5Mapkc K, dureanc ®. Cou, 1. 21, c. 46.

16 B 3T0M, AyMaeTcs, 3aKJIOYaeTcs DPallHOHAJbHOE 3ePHO IOJOXKe-
uuit JI. JK. BaneeBa 06 OOGHYHOM INpaBe B HOKJAcCCOBYIO 3MOXy (CM.:
Basnees [J. )X. O6uunoe mpaBo u ero reHesuc. — IIpaBosenenue,
1974, Ne 6, c. 71 u caen.).
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CJYKUT NPeINIOCHIKOA H NpeABECTHHKOM 0c06020, ropudu-
Yeck020 PEryJHPOBAHHS — TAKOro peryJHpOBaHHS, KOTOPOe
OKJIaJbIBaeTcsl NMPH packose o6LIECTBA Ha Kjacchl H Cle-
nuQUYECKHM MOMEHTOM KOTOPOrO SIBJISIeTCS IOpHAHYecKas
cB060Ja MOBeLeHHs.

B nocnenyiomeM mporpecce CHCTEMBl COLMAJIBHOTO pe-
TyJTHPOBaHNs, CBS3aHHOM C BO3HHKHOBEHHEM MpaBa, He-
MaJjylo pOJib CHITPAJIM M TaKue 3JeMeHTH peryJsTHBHOH
KyJbTypbl, KaK CTPOTOCTb H HempepeKkaeMas 00si3arelb-
HOCTb o6buaes. He cayuaitHo, KaK CBHIETeNBCTBYIOT (ak-
Thl HCTODHH, Be3lle M BCIOLY Ha Halled MJIaHeTe OLHO H3
HCXOMHBIX Hayas (OPMHUDOBAHHA NpaBa — 3TO CAHKIHOHH-
poBaHHe OGbIYaeB, KOTOpble, TAKAM ODPa30M, BBHICTYNAJIH
B KayecTBe TON T'OTOBOW (POPMbI, IPH NOMOILH KOTOPOH Ofl-
pe/lesIeHHBIE TpaBuiid BO3BOAWJNCH B 3aKOH.

Bosmoxo, —cnerema-TIEPBOGHTREIX "06HUaeB UMeJa B
paccMaTpHBAeMOM OTHOUIEHHH, T. €. s IOCJEAYIOIIEro
¢dbopMUpOBaHus TpaBa, U Gosee riy6oKoe 3HaueHue. C 31Ol
TOYKH 3DEHHS 3aCJYKHBAeT TUIATEJbHOTO M3YYeHHd UHCTH-
TYT 720y — CTPOXKAHUINX 3alpeToB, HMEBLUIAX GHOJOIH-
YecKHe, CTHXHRHO-TIPAPONHEIE, XO3SANUCTBEHHEIE, MOpaJbHbIE,
peIHIUO3HO-O0P A A0BEIE_OCHOBAHNAS W OTTMTABITAXCH JKeCT-
Koii_00s13aTe]IbHOM CcuJIOH, HempeperaemocTso. Pacnpoct-
paHeHHble IOBCEMECTHO, B CYLIHOTTH,BU—BCeX NePBOOHIT-
HBIX OOIIeCTBAaX, OHH, MO MHEHHI0 HEKOTOPHIX aBTOPOB,
IPeCTaBJASIOT CO00H <«3apoApll NpPaBOBBIX HOpM»!'7. Bo-
Jlee TOrO, MOXHO NIPeANOJIONKHTb, YTO_Tal0y SBHJMCH NpC-
MOCHUIKOA_(HOPMHPOBAKHS B NOCJAEIYIOIEM TaKHX IJIyOHH-
HbIX 5/IEMEHTOB CTPYKTYDBl NpaBa, K4K OOLIHe IOpHAHYe-
ckHe 3amperl (1.15.9). T

JToCTORHO BHMMaHHS TaKXe TO, UTO B JOKJIaCCOBOM 06-
IeCTBE CTANH CKJAAJbIBATBCA M CHELH(pHYECKHEe peryJH-
pylolllie MeXaHH3MBbl, OPraHHYeCKH COYETalollHe HOPMAaTUB-
HOe W HHIMBHAYa/IbHOE DeryiHpOBaHHe. B HEKOTOPHIX WH-
CTHTYTaX, XapaKTepH3YIOIMHNX POAOMIEMEHHYI0 O6IECTBeH-
HYIO OPraHH3alUI0, MOXHO YBHIETb KOHTYPbl <«IPaBOCY-
HOH» JesATeNbHOCTH, NPU KOTODOH peryJnpoBaHHe oOCylie-
CTBJISIETCA MO CXeMe: HOPMa—.[ODHUAN).IJIOC HHIHBUAY-
anbHOe BeJleHHWe _(pelleHHs POJOBBLIX COGPaHHM, CTapen-
ITHH, «CYAOB»). B 3THX yC/IOBHAX MNOCTEEHHO HOPMHDY-

7 Cm.: Ipoanos M. A UenoBeK u OOLIECTBEHHHE OTHOLUCHHS.
JI., 1966, c. 90

»
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IOTCA NDEUCEHTH — PEIIeHHsl KOHKDEeTHbIX Jesl, ITPHOGpe-
TaomMe B HOBTOPAIOMMXCA CHIYAUMAX 3HauenHe 06pas-
LIOB, CBOELO. POAA MPEABECTHHKOB Manbidib npasa...

KoHeuHo, Bce 3TO JMIIb HOPMAaTHBHO-pery/sTHBHEE
IPEANOCHIIKH ~ IIPaBa, IOCTENMEHHO  HaKamJHBAaIOUHHCS
@CTpOHTeJlBHbIH MaTepHas» PEryJasiTHBHOH KYJBTYpHl, KO-
TOPHI 3aTeM, IPH pacrnajie NepBOOGHTHOOGIHHHOTO CTPOS,
BBIMOJIHHJT (QYHKUHIO OXHOrO H3 HCXOJAHBIX 3JIEMEHTOB (op-
MHDOBaHHSl IPABOBLIX CHCTEM.

Ho xak 6bl To HM OhlIO, Ba)XHO, 9TO IIPaBO NPH PacKo-
Jie o0lecTBa Ha KJacChl BO3HHKJIO He BAPYT, He Ha YH-
CTOM MeCTe; ero BO3HMKHOBeHHe B KaKOH-TO Mepe G6BLIO
MOATOTOBJIEHO PAa3BUTHEM CHCTEMHl COLMAJILHOTO DEryJupo-
BaHHUS JTOKJIAaCCOBOH SIOXH.
~ 5. BosnnkHOBeHHe mpaBa. MapKCHCTCKO-JTEHHHCKAasl Ha-
yKa CBA3bIBaeT BO3HHKHOBEHHE IPaBa, Kak H rocyAapcTBa,
C MOSIBNEHHEM YaCTHOH COOCTBEHHOCTH Ha CPeACTBA NPO-
nsaoncmi‘T‘pa“C’Konom o0L1ecTBA .HA. aHTaroHWCTHYECKHE
KNacChl W TOCIeN0BARIUUM-B CBA3U (. 2THM DassoXKeHHeM
NepBOGHLITHOOGIHHHOFO CTHOA.

Bumxkaimum 06pa3oM BO3HHKHOBEHHE IIPaBa Ha OCHO-
Be YKa3aHHBIX OO0ILECTBEHHO-HCTOpPHYECKHX (aKTopoB 00y-
CJIOBJIEHO TeM, YTO: a) NepBQOHITHHE QORMYAH OKa3aJHCh
HENPUCIOCOOJCHHEIMH  JUIS pery/MpoBaHUs. . OTHOIIEHHA
KJ12CCOBOTO OOIIECTBA, OTHOIIEHUWH TOCIOACTBA M NOAYHHE-
HUA U 6) GopMHpYyIOlleecss ToCYAapcTBO HyXJanoch B OG-
meobs13aTeIBHOM _Peryaarope, KOTOPBIA CMOT OBl BHICTY-
IIUTb B KadecTBe KJAaCCOBOH CHJIBI, CPEACTBA HaBS3BLIBAHHSA
KJIaCCOBO- roononcmy}omen BOJM BCEMYy HaceJIeHHIO.

BMecre ¢ TeM XxapaKTeéPUCTM#a—-BO3HHUKHOBEHHS mNpaBa
H 31ech Tpebyer GoJsiee IIHPOKOrOo MNOAXO0Ja, OTIPaBJsAIO-
uerocss OT IpeacTaBieHHiH 06 obuiecTBe (Temepb yxe
KJaCCOBOM) KaK COLMajbHO#M cucreMe. IIpH Takom mOA-
X0Je OKa3bIBaeTcs, YTO NpPaBO B CBOEM BO3HHKHOBEHHM H
Pa3BUTHH CBSI3aHO C MOTPEGHOCTAMH KJIaccOBOro OOGILecT-
Ba, C BaXXHeHUIMMH CTOPOHAMH ero CYyIIeCTBOBaHHA H
(bymKuHOHmp-oaamua, H CBSI3aHO «HAIPAMYIO».

['naBHOe 3akjoyaeTcsi B TOM, YTO OOLIECTBO, BaXKHeH-
nrasg CTOPOHAa KOTOPOTO XapaKTepH3yeTcs pacKoJoM Ha
BpaxAylolllie, AaHTAarOHHCTHYECKHE KJaCChl,— HOBHIH, Go-
Jlee COLMAJNBHO Pa3BUTHIA M CJIOXKHBII OOLIECTBEHHBIA Op-
ranuaM. M 310 o6uiecTso, coBepllMBIlee, 10 TEPMHHOJOIHU
®. DHresnbca, KaYeCTBEHHBIA CKAaYOK OT «IMKOCTH» H «Bap-
BapCTBA» K <UHUBHJIM3aUUM», OOBEKTHBHO HyXJaercs
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8 6Gosee pas3surol, KA4ecTeHHO HOBOL cucteme Coyuarb-
HO20 pecyAupoBarus, TaKOi CHCTeMe, KOTOpas OT/IHYANACH
——
Obl MOUsHOLL peaysaTusuol cusof, obecnewusaouied Pynx-
yuoruposarue..Q0UecT8a KaK YeAOCTHOZ0 0p2aHu3ma, ruy-
60KOe BTOPXKEHHe B COLHaJbHble MPOLECCH H B TO Xe
BPeMs — yCJIOBUS A/ COLHAJBHOH CBOOOABI, AJs pasBep-
TBIBAHUSI AaKTHBHOCTH YYaCTHHKOB OOLIECTBEHHBIX OTHOIIE-
HUH. A BaXKHeHIUIMM, KJIIOUEBHIM 3JIEMEHTOM TaKOi KayecT-
BEHHO HOBOH DeryJSTHBHOH CHCTEMH H SBHJIOCH IPaBO.
BosHukHOBeHHe mpaBa OGYCJOBJEHO, CJeJ0BaTEJNbLHO,
MaTepHa/JbHBIM INPOM3BOACTBOM, TOJNHTHYECKOH M JyXOB-
HOM JKHM3HbIO OO6LIECTBA B KJACCOBYIO 310Xy H OTCHOAa —
0GbeKTHBHOH NMOTPeGHOCTHIO B TAKOH CHCTEME COLHAJIBHO-
ro peryJHpoBaHus, KOTopas CMorJa Obl CIPaBHTHCSH CO
BCEMH MHOTrOOOpa3HbIMH 3aJauaMH  CyLIeCTBOBAHUA H
GYHKIIHOHHPOBAHUSA KJIaCCOBOro obuiecTsa.
eIU OCHQBAHUH, BHI3BABLIMX K KH3HH NPaBo, Haps-
Ay U B COYETaHHH C HeNOCPeACTBEHHO KJIACCOBHIMH OTHO-
IIEHUSAMH, IPOABJSHOLIMMHUCA Yepe3 rOCYAapCcTBO (MOJHTH-
yecKHe (aKTOPH), HeOGXOZMMO BBHIIEJNHTL. TNOTPeGHOCTH

SKO‘HO'MI/I'-Ie'CKHX OTHOIIEHHH, CKJaAHBAOMNXCA B yCTOBHAX

YACTHO# —COOTTBENHOCTH;, PasAeNeHisi TpyAa, TOBAPHOTO
npOPI3BOILCTBa H o6pame}mﬁ. Hmenno norpeGHOCTbL 3aKpe-
MUTh 3KOHOMHUYECKHH CTAaTyC TOQRApOBJafeNblleB, HeoGxo-
AMMOCTb OOECHeuuTh JJIsi HHX YCTOHYMBHIE M TapaHTHUPO-
BaHHBlE IKOHOMHYECKHe CBSI3H, NOCTOSTHHblE, NPOYHbIE H
ob6s13aTeJqbHble MAJIS1 BCeX NPEATIOCHUIKH  XO03SHCTBEHHOH,
KOMMepUYeCKO# [eATeJHHOCTH, YCJIOBUS AJMS CaMOCTOSITE/b-
HOCTH, aKTHBHOCTH, WHHIMATUBHOIO JeHCTBOBAHHUS SIBH-
JHUCh HCXOJAHBIM HCTOYHMKOM MHOTHX BaXKHeHNIMX JCBOHACTB
IOPHAHYeCKOH (OpPMBEL O6LIECTBEHHOTO peryJMpoBaHus —
obuleo6s13aTeNbHOCTH, HODMAaNbHOH ONpeneJeHHOCTH, Ael-
TTBUA_Yepe3 _yé%exmmm;g_ aBa Hd 06ﬂ3§ﬁ-ﬁ)_c"1'1«[ “H_Jp.
" xors B nuTepaType npH XapaKTePHCTHKE TaHHOH cTO-
POHEI 3aBHCHMOCTH IIpaBa OT YCJOBHH COLIMAJIBHOH XKH3HH
JONYyIeHbl NpeyBeJHYeHHS! (HOKOTOphle aBTOPHI caM (eHo-
MeH MIpaBa LEJIHKOM CBS3bIBAIOT C «OOMEHHBLIMH OTHOILe-
HUSAMH»8 Ju60 C «BJIAJIEHHEM», C «BEIIHBIMH OTHOLIEHHUS-
MH»!®), B 0COGEHHOCTSIX M CBOMCTBax IpaBa, MOJYYHMBIUHX

8 Cm.: Mamykanuc E. B. O6uas Teopust nmpaBa M MapKCH3M.
M, 1927,

19 Mo-Buaumomy, JI. Y. CnupumoHOB, KOTOpHH CNpaBelJHBO YII-
pekHya E. B. INamykauuca B OAHOCTODOHHef OlleHKe (aKTOpoBs, 06y-
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MOTOM OTHOCHTEJIBHO CaMOCTOSITENIbHOE pasBuTHe, AOBOJb-
HO $IBCTBEHHO OILYIIAeTCs <«AbIXaHHe» 3KOHOMHYECKHX OT-
HOLIeHHH KJaCccOBOrO OOIIecTBa, TOBAPHOTO MPOH3BOACTBA
H obOpalleHHus.

N eme oauH CyllecTBeHHBII MOMEHT, OTHOCAIMHCH K
BO3HHKHOBEHHIO NpaBa. ITO— TaKOe COLHAJbHOE pa3BH-
THE, OOCHOBaHHOe Ha TOJBKO YTO YKAa3aHHBIX 3KOHOMHUe-
CKHX (haKTopax, KOTOPOE CBSI3aHO C INpeBpalicHHEM yeJso-
BEKa B JIHYHOCTb, B OTHOCHTEJbHO CaMOCTOSTENBHOr0 MHMIH-
BHNA C COLMANBHO OGYCJOBJNEHHOH HEOGXOAMMOCTBIO MpPO-
SABJIeHHS H obecledyeHHs COLHAJBHOH CBOGOABI Y4aCTHHKOB
o0llleCTBEHHLIX OTHOIUGHHH (XapakTep M 0GBbeM KOTOPOil
HMEeT MHCTODHYECKH KOHKPETHYI0, KJIacCOBYIO IIPHPOAY).
3aBHCUMOCTb IOPHJHYECKONO DeryJHpPOBaHHA OT 06ocobJe-
HHUS JIMYHOCTH, C INpefeJbHOH UYeTKOCTbIO PaCKpHITas
K. Mapkcom?, noaTBepKAaeTcsi MHOT'OYHCJIEHHBIMH HCTO-
pPHYECKHMH JaHHBIMH?!. B TeopeTHueckoM IJaHe 3Ta 3a-
BHCHMOCTb ONSIThb-TAKH XOPOIIO COrJacyercs C OCOOeHHO-
CTAMH H CBOHCTBaMH IIpaBa, ero o611e006s3aTeNbHOCTHIO,
C TeM, YTO OHO OTBJIGKaeTCs OT HHAMBHAYaJbHBIX OCOOeH-
Hocrei qoaelt. IToromy-ro «yxe I[lnaToH NOHHMAJ, YTO
3aKOH JOJIKEeH GbITb ONHOCTODOHHUM H LOJIKeH abcTpazu-
posaTbca or MHAMBHAYaJBHOCTH»ZZ, ™ ~— —

YuuThHBasi BJHSIHHE Ha BO3HHKHOBEHHe IpaBa MHOrO-
06pasHbiX (aKTOpOB, Hmmqup|K-
HYTb, YTO HeNOCPEACTBEHHON CHJIOH, NPH MOMOIIM KOTOpO#
0HO CcHODMYPNERNNTY. W O0DENQ. NPUHUUIHAJIBHO HOBHIE
CBOWCTBA, SBUJIOCH TOCYLJADCIBO

ConyajepHas-cBoGoja, MoJydamlnas KJaAaccoBoe, IOJH-
THYeCKOe BhIpakeHHe HMeHHO B cdepe rocynapcrBa, npe-
JIOMJISIeTCS] CKBO3H TIPH3My OGBEKTHBHO OGYC/IOBJIEHHBIX

CJIOBHBLIMX BO3HMKHOBeHHe npaBa (cM.. Cmupupgonos JI. H. Co-
HHalbHOE pa3BHTHe H NpaBo, c. 56—57), caM B KaKOH-TO Mepe Io-
BTOPHJT €ro ONHOCTOPOHHHH INOAXOA, KOTAa NpHAaJ pelialolllee 3Ha-
yeHHe M B (GOPMHUPOBaHHH, M B CaMOM CYIECTBOBAaHHH IpaBa «Bell-
HBIM OTHOLIEHHSIM». DTHM, B YaCTHOCTH, MOXHO OGBACHHTb YTBEDPXK-
nenre JI. M. CnupupoHOBa O TOM, 4TO INpaBO, OYEBHAHO, XapaKTEPHO
TOJIBKO AJISl 9KCIJIYaTaTOPCKHX OGILECTB, OCHOBAaHHBIX Ha BEUIHbIX OT-
HOIUEHUAX HHAMBHAOB MeXALy coboit (Tam xe, c. 41).

20 CM. mo manHoMy Bompocy: Mamyrt JI. C. Bonpoce mnpasa
B «Kamurane» K. Mapkca. — CoB. rocynapctso M npaso, 1967, Neil2.

2l Cy. 06 sToM, Hanpumep: Kpamenurnuukos H. A. Tlpouc-
xoxnenne mpaBa B Jpemeit HHaun. —lIlpaBosemenne, 1977, Ne 1,
c. 85—93.

2 Mapxkc K, dureanc ®. Cou, T. 2, c. 197.
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WHTEPEeCcoB_FOCIOLCTBYIOMIETO _KNacca, CBASBIBACTCA C Kilac-
COBO OINpefieJIeHHOH COLMaJbHOH OTBETCTBEHHOCTBIO M 0GB-
eKTHBUPYeTCA B BHIe 0CO00ro HHCIUTYIHOHHORS- ©0pa30-
BaHHs — OOBbEKTHBHOIO NpaBa.

EcTb iu MOMEHT, KOTOPHIft GBI HATJSIIHO CBHUAETEJbCTBO-
BaJl 0 BOSHHKHOBEHHH IPaBa KaK CHeLH(dHIECKOro SIBJEHHUS?
Hdymaercsi, na, ecTb. 3Jech . HyXKHO HCXOAHTb H3 0CO-
OGeHHOCTEH NpaBa KaK OOILECTBEHHOIO SIBJIEHHsS, €ro cle-
unduyeckux uyepr. Eciu ais BOSHHKHOBeHHS rocyaapcTBa
YKa3aHHEIM MOMEHTOM SIBJISETCA. BHIEIERNE 0€oGoro pas-
PAAa JIOdeH,-.KOTOpble TOJBKO TeM W 3aHATH, 4TO OCy-
IECTB/ISAIOT NYOJUYHYIO BJACTh, TO JJIS NpPaBa.TaKoOropo-
Aa MOMEHT OTpaxaeT_ ero 0C066H‘HOCTH KaK HHCTHTYLHOH-
HQLQ_SRJEHUSA. JTO, HANO IONArath, —lﬂpﬂOQp,_j;ﬁﬂHf& B
obepe QYHKL[HOHI/IPOB&HHH roCylapCTBEHHQH BJACTH J0-
MUHH ero. 3HAYEHUsA . nucawblx 06u,e0bs3aTesbHbLL
HODM, no depxcusaemoLx eocyaapcrsennbm npunyxcoenu-
em (0OCTOSITENBCTBO, MO-BHAUMOMY, CONDSIREHHOE C BO3-
HUKHOBEHHeM Y TOCYNapcTBAa CNOCOGHOCTH  MOHOMOJBHO
YCTaHaABJIMBATD o01igobsi3aTensuste- ~HOPMbl, NpHOOpETalo-
e CcBOHCTBA xopmnqeoxmx) VIMeHHO 3TOT MOMEHT BHI-
paxaer OTPLIB PETYAHPOBAHHMS OT ECTECTBEHHO Heo6XoaH-
MBIX, NPHPOXHBIX CBst3efi W (GOpMHpPOBaHHE OTHOCHTEJIbHO
CaMOCTOSAITEJBHOIO COLHAJBHO-KJIACCOBOrO HWHCTHTYLHOHHO-
ro HOpMaTuUBHOro 0o6pa3oBaHHs ¢ HAaGoOpPOM CTpPOro ollpe-
JeJeHHBIX 0COObnX cBOHcTB (061leo6s3aTesqIbHOH  HOpMa-
THBHOCTbIO, QOpMasIbHON ONpeeNeHHOCTBIO U JP.).

[To cBoeit nmpupone BOSHHKHOBEHHe MPaBa IIPE/CTABIIs-
er coGofi OQHO W3 MpOsiBJeHHH COLHAJIBLHOrO OTYYKIEHHS
(conmepkaHHe M XapaKTep KOTOPOro, Pa3yMEETCs, 3aBHCAT
OT COIHMAJIbHOM CHCTEMBI); HO TaKOe IpPOSIBJEHHE, NPHU KO-
TOPOM caM (aKT BO3HHKHOBEHHS NpaBa B BHJE HHCTHTY-
IIMOHHOTO HOPMAaTHBHOrOo 00pa3oBaHHSI H HapalIUuBaHHUS
PeryJisTHBHOH 3HepPrMH B 3TOM O0GPa30BaHHHM  OKasajcs
BO3MOXKHBIM MMEHHO IIOTOMY, YTO NOXOGHOe OTUYKIEeHHe
IPOH3011IT023,

6. Ipenvicropuss mpaBa. PopMupoBaHHe NpaBa — JJIH-
TeJbHHIH HCTOPHYECKHH MpoLecC, KOTOpHIH TNpolesa psa
3TallOB, OCJOXHSIEMBIX K TOMY e OCOGEHHGCTSIMH COOT-
BETCTBYIOIIEH LMBUJIH3ALHNH, CIeUHPHKOH pa3BUTHS TOH
HJTH HHOHM CTPaHHI.

® O npaBe Kak NpOSIBJIEHHH COLNMAJbHOrO OTYYXKIeHHd cM.: He-
HoBcKH Heno. IlpeemcrBenHocts B npase. M. 1977, c. 147—149,
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XapakTepu3yss BO3HMKHOBeHHe INPaBOBbIX CHCTEM Bpa-
GoBJajgenrueckoM H (eonasbHOM 06IIecTBaX, HEOOXOLHMO
OTMETHTb CJenylolilee.

HauanbHpiM 3BeHOM B CJ0XKHOM Ipouecce ¢popMHpOBa-
HHUSI TPAaBOBHIX CHCTEM SIBHJIOCH TaK MJIH HHaye HIe0JIOTIH-
3UPQBAHHOE BHIDAXKEHHME IDAaBa QHP,@,Eﬁffﬁﬂm
CpeICTBEHHO-COLHAJILHOM CMBIC]e, T. €. COHHANBHO ompas-
J@HHOH CBOGOJBI ONPeNeeHHOIO INOBEJASHHS YYaCTHHKOB
OOlIeCTBeHHbIX OTHOLIEHHH, B TOM BHJe, B KakoM OHa
mpeacTaerT B KauecTBe CBOEr0 POAa HHTYHTHBHO yCBaWBae-
MOTO cyGbeKTaMH INpHHIMINA, HAEH <«NPaBOro» H «Helpa-
BOTO» M C 3TOM TOYKH 3DOHHS — 3JIeMeHTa NepPBHYHOIO
npaBoco3Hanus (I.13.2). Bor mouemy «HcTOpHS npaBa mo-
Ka3blBaer, YTO B HaunOoJiee DPaHHHe H NPHMHTHBHBIE 3I10-
XH... WHAUBHAya/bHbE, (aKTHUECKHe OTHOIIEHHS B HX ca-
MOM rpyGOM BHIe H SIBJASIOTCS HENMOCPENCTBEHHO IIpa-
BoM»24, M BOT ImoYeMy HCTOPHSI Da3BHTHS IPaBOBHIX CH-
CTeM CBHJETEJILCTBYET O TOM, YTO NOBCEMECTHO, €. 3aKOHO-
MepHO#i HeOGXONHMOCTBbIO, ellle B YCJOBMAX Mepexoja OT
TO3XHEPOLOBOTO K DPaHHEK/JIaccOBOMY OOLIeCTBY, IOHAYauy
YTBepXKJAAeTcd <«KYJAauHOe IPABO»?S ¥ JIMIIL 3aTeM HacTy-
naeT NMepPHOJ TOCMOACTBA Ka3yasJbHOTO H OOHIYHOrO NpaBa,
GUKCHPYEeMBIX B MHUCbMEHHBIX UCTOYHHKaX?S.

BaxuefimM ke 3TanoM, peasbHO BHIPaXKAUHM (Hop-
MHDOBaHHE IPaBa B BHJE CaMOCTOSITEJIBHOIO, COIHAJBHO-
KJIaCCOBOTO MHCTHTYLIHOHHOrQ 06pa30BaHus, SIBJISETCS BEChb-
Ma crneuu¢uyeckas CTajus €ro CTaHOBJEHHS, KOTOPYHO yc-

% Mapkc K, dHreasc ®. Cou, T. 3, c. 336.

% CMm.: Jlykosckaa J. W ¥V HCTOKOB npaBoBOft MHICAH B
Hpesueit I'peunn. — Ilpasosenenne, 1977, Ne 1, c. 77—78.

% B nocnefHee BpeMs B COBeTCKOM JHTepaType BCe C GoJbleil
HACTOMYMBOCTbIO OTCTaHBAeTCS B3NMIAK, B COOTBETCTBHH C KOTOPHIM B
npaBo, B 0COGEHHOCTH B mpolecce (GOPMHPOBaHHMS NPABOBHX CHCTeM,
MOTYT HEMOCPEACTBEHHO BHeADPATbCS CYGBEKTHBHblE NpaBa HJH Ipa-
BOOTHOUIEHHS, CNOHTAHHO DOXJaeMble SKOHOMHKOMH, IDYIHMH chepaMu
counaabHoft ku3wu (cM., Hampumep: A Buu JI. C. O6mas Teopus
npasa, ¢. 76—82). Dra upmes, B CBoei OCHOBE HMMeIOIIAsA PAA KOHCT-
PYKTHBHBIX MOMEHTOB, BCe e YMNpoLlaeT peafbHHl mpouecc ¢opMu-
poBaHus npaBa. M neno He TONbKO B TOM, YTO 3/eChb He YUHTHIBZIOTCS
Te CJOXHbIE, MHOTO3BEHHHle NYTH M 3Tambl NpPaBOOGPA3OBaHHSA, O Ko-
TOPHX B AaHHOM MeCTe TOBODHTCS, HO H B TOM, YTO <«CIIOHTAHHO POXK-
JlaeMOe NpaBO» BO BCeX CJy4asX NMpPHOGpeTaeT 3HayeHHE IOPHAHYECKOTO
¢deHoMeHa TONLKO TOTAA, KOTAa OCBSINEHO TOCYA2PCTBEHHON BJIacThIO,
CaHKUMOHHPOBAHO €10, TaK HMJH HHaue BLIPaXKe€HO B NHCbMEHHHX aK-
TaX — HOPMAaTHBHOTO WJIM HHAMBHAYAJbHOTO XapakTepa.
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JOBHO MOXKHO Ha3BaTb IpeinicTopuedt mnpasa®’. 3pecs,
B OTJIHYHe OT MNPEANPABOBONO COLHAJBHOIO pEeryJHpoBa-
HHUSl, IPABO Yyxce eCTb, BHICTyNaeT No OoJblllell YyacTH B
KayecTBe MHCAHOTO, CYIIEeCTBYyeT B BHAE HHCTHTYILIHOHHOTO
o6pa3oBaHusi. BmecTe ¢ TeM BOT TYT, B YCJOBHAX paHHe-
KJ1aCCOBOTO (paHHepaboBJafenbueckoro, paHHedeoxa bHO-
ro) obulecTBa, MOXeT GHTb 3abUKCHDOBAHA TaKas CTagus
GOpMHPOBAHHSA HOPMAaTHBHO-IPABOBOIO  PeryJHpOBaHHS,
KOTOpasi MO0 OCHOBHbIM CBOHM TEXHHKO-IODHIHYECKHM 4Yep-
TaM B IPHHIMIE NOBCEMECTHO OAHHAKOBA, COJAEPXKHT B
MIOTEHIIMH, B 3apOJblllle HCXOLHble 3JeMEHTH MJis pa3BH-
THS NpaBa B DPA3JHYHBLIX TEXHHKO-IODHIHYECKHX Hampas-
JIEHUSIX M IIOTOMY SIBJISIETCS CBOEro poja ero IpeJbicTo-
puefi. IlpaBoBoe pa3BuTHe Ha [aHHOM CTaAWH KakK Obl
OCTaHOBWJIOCb, 3aMepPJIO TAE-TO HAa NOJNYTH OT KAZYUCTH-
YeCcKono : SHRPETHBIMH, ,umumymum
pemeHHHMPIL u‘_qghxgﬂoro npaBa K NHCaHOMY INpaBy, CO3-
JaBAeMOMY ~ NPABOTBORUYECKHMH. . DEUIEHHAMH 3aKOHOJAa-
Teusl. o

[TpenbicTopusi mpaBa XapaKTepusyercss Mo KpaHHeH
Mepe NBYM35 B3ANMOCBH3AHHBIMH YeDTaMH:

BO-NEPBHIX, TEM, YTO IOPHAWIECKOE pEeryJupoBaHHe elle
){e,uocra'rorqﬂo ommb(pepeﬂunposaﬂo OT® COLlMaJILHOTO pe-
CYJMPOBAaHHS B LEJOM, OT HHBIX, HEIODHAHYECKHX ero'pas-
HOBHAHOCTEH (MOpaJbHOTO, MOpPaJbHO-KOPIOPATHBHOTO,
PEeTUTHO3HOTO M Ip.), a IVIaBHOe, OT TaK HJIH WHaye HJe0-
JIOTH3HPOBaHHO BbrpamenocpeACTBeHHo-'counaJIb-
HbIX NpaB (MPHTA3aHHUi), 4TO U OOYCJIOBIMBAET NMpHAAHHE
3HAYeHHs] NpaBa HHAWBUAYaJBHBIM, (GAaKTHUYECKHM OTHOLIe-
HHUSM, «KyJauHOe MpaBoO» U Ip.;

BO-BTOPHIX, T€M, YTO 3JIEMEHTapPHbIMH, INDHMUTHBHHIMH
SIBJIAIOTCS HOPMATHUBHBIE 0GOOINEHHS; OHM IO GoJblreil ua-
CTH INPEACTaBJSAT CO60H rocyaapcTBEHHO-HOPMAaTHBHOE
BbIpaxKeHHe WHAWBHMAYaJBHOTO pelleHUs] WJIH NMPU3HAHHOTO
M 3alIMIIaeMOro rocyaapcrsoM obnmyas. C paccMaTpHBae-
MO#t CTOPOHBI MepBbie MNHCHMEHHble NaMATHUKH INpaBa
ApeBHEAIINX LHBHJIM3AUMA  (3akOHB MaHy, 3aKoHH
XII rTaGmuu, XeTTCKHe 3aKOHBI H 1p.) M  CpeIHEBEKOBbS
(Camuueckas Ilpasna, Pycokas Ilpasaa u T. 1.) no cBOMM
TEXHUKO-IODHIHYECKHM  XaPaKTEPUCTHKAM  YIUBHTENbHO
CXOXH. Bce OHH NpeNCTaBAAIOT cOG0H KOMIUJSLHH, COCTOS-

7 Cm.: Ca6o Vupe. OcnosH Teopun mpasa. M., 1974, c.98—99.
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IlMe W3 TaKHX 3JEMEHTOB: M3 pellleHHH KOHKPETHBIX
JAeJ, KOTOPHIM B TOH MJH HHOH CTeleHH NPHAAHO HOP-
MaTHBHOE BbIpa’KeHHe, W3~ TOCHOACTBYIOHIMX OOLIUAEeB,. He-
peoKO TakxKe OTPaXaBIIHX CJOXKHBLIMECS oO6GpasLbl HH-
JUBHAYa/NbHbIX pelleHHH, H—B pasHOH NPONOPLHH —
U3 -HEROTOPHIX TIPAMBIX ~~TIpaBOTBOPYECKHX = MOCTAHOB-
eyt

[TotoMm, B xone mociaenymlLlero KOHOMHYECKOTO, ITOJIH-
THYECKOT0, KyJbTYPHOTO DPa3BHTHSA KJacCOBOro OOIIECTBa,
TOT HWJIH HHOH 3JIeMEHT TeXHUKO-IOpHAHUECKOro Ccojepika-
HUsl TNpaBa npHoOperaer MAOMHHHpYIollee 3HaueHue. U
TOTAa HA4UHAETCA ucTopus npasa, (GOpMHPOBaHHE Ha-
LIHOHA/NbHLIX IIPaBOBBIX CHCTEM M CTPYKTYDHBIX OOII-
Hoctef. -

Tonbko TakuM NyTeM MaJo-IOMajay HaKallJHBAaIOTCA
CBOMCTBA NpaBa KaK HHCTUTYLHOHHOI'O COLMAJIBHO-KJIACCO-
BOTO (peHOMEHa, U NIpaBo Bce Gosiee obperaer IPUCyLIHe
eMy XapaKTepHCTHKH. BrpoueM, H 3lech BPsA JH MOXKHO
Ha3BaTb W HCTOPHYECKH, M JIOTHYECKH KaKOH-TO MOMEHT,
KOTJla YKa3aHHBIH Ipollecc MOXHO ObwIO Obl NMPH3HATHL 3a-
KOHYEHHBIM: MCTOPHSl pa3BUTH INpaBa —3TO  HCTOPHSA
(nRywas, KOHeYHQ, Kak Bcerja, 3Hraaroo6pasho, c mepe-
pHIBAMH, MHOTJA BCHSATb, a B JKCINIyaTaTOPCKHX OOILeCT-
BAaX — C perpeccoM, C Hapal[iBaHHeM HeraTHBHHIX YepT)
Bce OGOJIbIIIEr0 <«HACHIIEHHS» PacCMaTPHBAEeMOro COIHMAJIb-
HOTO (eHOMeHa creuHdHYeCKHMH CBOHCTBAMH, pa3BepTHI-
BaHUSA 3aJI0KEHHBIX B HeM INOTEHIMH, BCETO TOro, YTO MO-
XKeT GbITb OTHEeCeHO K HOPMATHBHO-DETryJATHBHOH KYJBTY-
pe, K IPaBOBOMY Iporpeccy.

7. OueHka BO3HMKHOBeHMsi mpasa. [Tocse ToOro _Kaxg_co-
UHanbHOe DeryIupoBaHue 06peso KayecTBO HOPMaTHBHOC-
TH, BO3HUKHOBEHHE NPaBa — BaXKHeHlllas Bexa, CyLleCcTBEH-
HHIHf NOBODOTHBIfi NYHKT B DPa3BHTHH COLMAJNBHOIO pery-
JIUPOBAHHUSI.

IIpaBaa, oueHKa BO3HHKHOBEHHs! NPaBa HEOQHOZIHAUHA,

OvueBuMHE HEraTHBHEIE CTOPOHBI BO3HHKLIENO COLMAJD-
HOTO ¢eHOMeHa. Ilepex HaMM — TPOAYKT COUMANBHOrO OT-
YyXIeHus, B Kuauu 0oGLIeCTBA . 1QgBUIOCH BHEIIHEE, OTO-
PBAHHOE OT HEMOCPeACTBEHHOrO OBITHA JioJedl HHCTHTYLH-
OHHOe 00pasoBaHWe, MOIHAs couMaJbHAas cHJA. BoJee
TOro, fio “HEYMONAMON JOriKe ~ WCTOPMYeCKOro ~ mpouecca
NpaBOBble (OPMBI CJIOKHJIMCH H JOJrHe CTOJETHs Cyllle-
CTBOBA/IM B KaYeCTRe. JHCAAYAERTOPOKOPO~HPABA, HMeOllle-
r0 aHTHHADOJHLIL, .yrReTaPeAbCKILT Xapakrep. C yuerom
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3TOro, 1a M BOOOIle C TOYRY 3peHHsi IIPOCTHIX, 3jdeMeHTAp-
HbIX HDPABCTBEHHBIX HODM, a\reM Gosiee COBPEMEHHBIX MoO-
pasbHBIX TPEACTABJEHHH, MePRXOX OT NePBOOBITHLIX O6HI-
4yaeB K MPaBy MOXKeT OHITh B YaHHOH IJIOCKOCTH OXapak-
TEPH30BaH KaK H3BECTHBIH «IIay Hazajn» — lar kK GoJgee
JKECTKUM, rpyébrM GecuesloBeYHBRY CpeICTBAM BO3IeHCT-
BUS Ha JIOMeH, roonofcTBa Hajn #XMHu. JleficTBUTeNbHO, B
paccMaTpMBaeMoM OTHOUIeHHH -(HO We BO BCeX), 3To IO
YKa3aHHBIM BHIllIe mpmepmyf—perp cC, M3BECTHOe IO-
NSTHOe [BHXKEHHe, OCTaHQENEHHOe JHNb COLHaJHCTHYE-
.OKOl peBoJIIoLMeH. ,

B 10 Xe BpeMs Henb3s YINYCTHTb W3 MOJIS 3peHUS APY-
roe. [TpaBo 31ecp, 66ITh MOXKeT, HauboJee IPKO AEeMOHCTpH-
pPyeT CBOIO NPOTHBOPEYHBOCTb, MOATBepXKAas cjaoBa P. In-
reqbca, YTO C IMepeXxOAOM K LHBH/IM3aLUH MpOrpecc H
perpecc uIyT pykKa o6 pyky. Ecaum He usoGpaxaTb COLM-
aJbHOE peryJupoBaHHe MepBOOGLITHOrO obllecTBa B HIHJI-
JUYECKOM BHIE, KaK HEKHH «30JI0TOH BeK», TQ_ BQIHUKHO:
BeH{e JRARA O PSAY MOMEHTOB IPEACTaBJAIO c060# 1po-
DNPECCUBHBIN IIar, CBHAETENbCTBOBAJO 00 yTBepXAECHHH
60J1pell CouRanLEQH.  CBOGQIL..B ~00WecTRe®.  OxHOBpe-
MEHHO ¢ 3THM BO3HHKHOBEHHe IpaBa Kak COLHMAaJbHOrO de-
HOM@Ha — T'HTaHTCKHH war Bnepel B obecmeyeHuH 3d¢ex-
THBHOTO, 3KOHOMHYHOIO H pallHOHAJbHOTO COLHAJIBHOTO
PeryJHpoBaHus, B CO3LaHHH YCJOBHH A/ pa3BepTHIBAHHSA
COLLMAJIBHOH aKTMBHOCTH YYaCTHHKOB OGILECTBEHHBIX OTHO-
menuil. [To cBoeMy 3HauyeHHIO AJS COLHAJBHOIO INporpec-
ca 3TO «H300peTeHHe» YesnoBedeCcTBa (MO3HTHBHBIA NOTEH-
IlHaJ KOTOpOro, BO3MOXKHO, ellle B NOJIHOH Mepe He pac-
KPBLICSI) HMMeeT 3TanHoe, IJ106aJbHO-HCTOPHYECKOEe 3Hauve-
HHe — 8HayeHHe OJNHOH M3 MpPeNNOChUIOK, MOATOTOBHBIIMX

2 A. W. KocapeB cnpaBefJIHBO NHIUIET B OTHOIIEHHH NEPBOGHITHO-
OOLIMHHOTO CTposi: «B TO BpeMs BHEWHHH OHIT M BHYTPEHHHH MHP
yeJoBeKa OBbLIM ellle KpaliHe IPUMHTHBHBIMH, KOJUIEKTHBHOE NDHHSTHE
pelIeHu#t COCeACTBOBAJO € <«THPaHHEH» CTAapDHKOB — XpaHHTeseill peH-
THO3HBIX TpagHlUMil; o6blyaH ObIIH MaJIONOABHKHH H CKOBBIBAJH TBOP-
YeCKYI0 aKTHBHOCTb, CaMOCTOSITEJIbHOCTb YJIEHOB DOZAa, a YTBepxKAae-
Mas MMH «€CTeCTBeHHasl» IPHBbIYKa K IOKODHOCTH TpaHMYHJIA C
106poBOJLHEIM pabeTBoM. I103TOMY He BHI3BHIBa€T COMHeHH#l IPOTpeccHB-
HOCTb 1Jis CBOEr0 BPEeMEHH HHCTHTYTa paGoBJIafieRHsi H COOTBETCTBEH-
HO mosiBnenuss mpaBa» (Kocapes A. M. O mocrynaTe/ibHOM pa3BH-

'ﬁdﬂ4 npana) B SKCIUIyaTaTOpPCKHX ¢opmanusax. — IIpasoesenne, 1977,
e 4, c. 85).
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flepexost desoBedeCcTBa M3 L apcTBa HEOGXOAHMOCTH B Ilap-
CTBO CBOGOJHI.

8. CucTeMa coOUMAJILHOTO PEryJHpPOBaHHs MocCjHe BO3-
HUKHOBEHHsl npaBa. 3aKOHOMEDPHOCTH ee pa3BuMTHA. Boa-
HHUKHYB, NIpaBO 3aHAJO LEHTPaJbHOEe MecTo (HJH, BO BCH-
KOM CJyyae, OfHO H3 LIEHTPAJbHLIX MeCT) B CHCTEME COLH-
aJIbHOTO peryJHupoBaHHs.

ITo cBoMM CBOHCTBAM H pery/JsiTHBHBIM KayecTBaM, IO
3aJ10XKeHHOH B HeM COLHAJIbHOH 3Hepruu IpaBo mpHoOpeo
3HayeHHe TVIABHOIO peryJsitopa, I'DH MOMOILIH KOTOPOro pe-
LAIOTCA KOpeHHble BOMPOCH M 3aJadH COLHAJbHOIO pas-
BHTHS KJacCoBOro ofuiecrsa. B cBsi3au ¢ 3TUM BCcs CHCTEMA
COLMAJIBHOIO peTyJHPOBaHHA, ee (YHKIHOHHPOBAHHE H
pa3BUTHE, CBOHCTBEHHble elf 3aKOHOMEPHOCTH CTaJH He-
H306€XHO CBSI3BIBATHCA C MIPAaBOM.

ITpexne Bcero cama auddepeHUHALHs CHCTEMHl COLH-
aJIbHOTO pEryJHpPOBaHUSl B KJaccoBoM OOLIECTBe, BhieJe-
HHe B Hell Da3sHOBHIHOCTeH COLMAJbHBIX HOPM B TOH HJIH
HMHOH CTeNeHH O0YCJ/IOBJEHH BO3HHKHOBEHHSM H Pa3BHTHEM
npaBa. JlanHble HCTOPUH CBHAETEJBCTBYIOT, YTO IOSIBJIE-
HHe MOpaJbHBIX HODM BOBCE He INPEAIIECTBOBAJO BO3HHK-
HOBEHHIO NpaBa, U B JHUTepaType BePHO NOJAMEYEHO, YTO HET
OCHOBaHHH yTBepXkJaTb, OYATO NEePBOOLITHEIE OGHIYAH OCHO-
BHIBAJINCb Ha HOpMax Mopaiu®. BblujleHeHHe «YHCTBHIX»
MOpaJbHBIX HOPM MPOHUCXOJAHJIO B CBSI3H HJIH, BO BCAKOM CJY-
yae, napaJuiesibHo ¢ ¢opMHpOBaHHeM HOopM mnpaBa. To xe
caMoe cJelyeT CKa3aTb H O Takoi crenuduyeckol pasHo-
BUJIHOCTH S3THYECKH-KOPNIOPATHBHBIX HOPM, KaK peJIMIHO3-
Hble HOPMHI.

Hainee crenyer 3saMeTuTb, UTO B KaXIOM HCTOPHYECKH
KOHKDETHOM OOILECTBE CYLISCTBYeT He TOJILKO H3BOCTHAs
Meépa COLHAJbHOTO DPEryJIHpOBaHHS BooOule. B Kaxmom
KJlaccoBOM OOCIUECTBe B INpefesaX HOPDMAaTHBHON CHCTEMH
B LleJIOM €CTb, MOXKHO AyMaTb, KaKOH-TO MHHHMYM H Mak-
CHMYM B Mepe MMEHHO NpaBa, OGYC/IOBJEHHOR COLMAJIbHON
NOTPEGHOCTbIO HCTIONBL3OBAHHS HOPMATHBHO-IIP ABOBOTO pe-
TYJUPOBaHHs NJI DelleHHS COLMAJBbHHIX 3a4a4 B JaHHOM
OOLIECTBEHHOM opraHusme. TeM Gosiee HMEHHO C IpaBoM
CBSI3aH peIIAIOIHA KOMNOHEHT OOLIECTBEHHON MKH3HH —
CTeNeHb COLHMAJIbBHOM CBOGOABI, OTBETCTBEHHOCTH, aKTHBHO-

®CM: JlykoBckass J. U ¥V HCTOKOB TpaBoBofi Mbic
Hpesned T'peuun. — [IpanoBesenne, 1977, Ne 1, c 79‘.’ e

64



CTH, YCJIOBHS M BO3MOXHOCTH A/ MX NPOSIBJEHHS H (QYHK-
IHOHHPOBAHHUS.

M BoT Tyr 0oGHapyxXuBaeTcs chaepyioulas 0CO6eHHOCTb
Pa3BHTHS BCe HOPMATHBHOH CHCTEMBH B CBSI3H C CYIIECT-
BOBaHMeM MpaBa. Kak u B J/1060¥ cHCTeMe, <HEIOCTaTOK»,
«HEXBATKa» ONHOTO M3 ee 3JEMEHTOB (B JAaHHOM ciydyae —
npaBa) MOXeT, II0 BCell BHIMMOCTH, B KaKHX-TO Ipelesax
KOMIEHCHPOBATbCA (oJiee WHTEHCHBHHIM pPa3BHUTHEM MDY-
FHX 3JIEMEHTOB CHCTeMbl, B YaCTHOCTH HPaBCTBEHHLBIX HOPM
HJIH e HopM-o6bluaeB, TpaAMLuH, HOpM Herocyaapcr-
BEHHBIX OOLIeCTBEHHbIX 00pa3oBaHUA (KOpPMOpPaTHBHBIX
HOPM).

Ho Bce e «HexBaTKa» IPaBa TaKMM IIyTeM MOJHOCTHIO
He yCTpaHsieTcs, M TOrZa BO3MOXHBI H3BecTHas aedpopMma-
IHMsl BCeH CHCTeMBbl COLMAJBHOTO HOPMATHBHOTO DeryJHpo-
BaHHs, ee OAHOOOKOe, HerapMOHHYHoe pa3BuTHe. Jl0Go-
NBITHO, YTO B IOCJeAylolleM Takass ONHOGOKass cHCTeMa
BHYTPEHHe KaK OBl CONPOTHBJsSeTCS BHEIPEHHIO B HeeTpa-
BoBbIX ¢(opM. [Ipumep TOMy —pasBuTHe npaBa B Kwurae.
B cuny ocoGbIX HMCTODHYECKHX YCJIOBHH KHTAaHCKOH IHBH-
JU3aIUH ee IOJHTHYecKass CTPYKTypa cHOpMHpOBalach
TaK, YTO HeOrpaHUYeHHAas IUKTaTypa KHTalOKHX HMTepa-
TOPOB MOAJEpKUBajachb B OCHOBHOM He CHJIOH 3aKoHa, a
CHJIOf KOHKDETH3UPOBAHHBIX PpEJUTrHO3HO-3THYECKHX HOP-
MaTHBOB, ofecnevynBaBIINX OeCKOHTPOJBbHYI0 H Gecrmomian-
Hyl0 pacmpaBy ¢ yrHereHHbiMH. M ucropus Kuras naer
MHOTOYHCJIEHHble CBUAETENBCTBA TOrO, YTO IONBITKH BHEX-
peHus OpPUIMYECKHX YCTAHOBJEHHH B CJIOXKHBIIYIOCA CH-
CTeMy HODMATHBHOTO pEryJHpOBaHHsS IPOXOAHJIH OoJe3-
HEeHHO, HaTaJKHBAJUCh Ha CONPOTHBJEHHE, H IOPHAHYECKHE
GOpMH TaK U He CMOIVIM yTBepAuTbcs B KuTae B KauecTse
JOMUHHUPYIOILEr0 3JIeMEHTa CHCTeMBbl COIMAJIbHOTO peryJiu-
poBaHHus.

ITpoucxonsmee B CCCP u B Apyrux couHasuCTHYe-
CKMX CTpaHax J[aJjibHeflllee YMpPOYeHHe NPaBOBOH OCHOBBI
TOCyJapCTBEHHOA H OOLIECTBEHHOH XH3HH BbIpaxaer IJy-
OMHHblE TeHAEHIMH Da3BHTUS COLHAJBLHONO HOPMATHBHOTO
PEryIMpoBaHus NPH COLHAJNU3Me. DTH TeHIEHIMH He TOJb-
KO OTPaxaioT HYXIBl COLHAJILHOTO Nporpecca, yriaybJeHHe
COLMATHCTHIECKOH NeMOKDATHH, HO M XapaKTepU3YIOT OJ-
HY U3 BaXHBIX CTOPDOH (POPMHPOBAHHS CHCTEMHl COILHAJb-
HOTO HODMAaTHBHOTO pPeryJupOBaHHs Bbicuell (aswl KOM-
MyHH3Ma,
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T'rasa 5

NMOHATHE NPABA (CYUWHOCTD;
OCOBEHHOCTH

KAK HHCTHTYLLHOHHOTIO
HOPMATHUBHOI'O PETYJIATOPA)

1. Tepmun «npaBo», [lpaBo B HemocpeacTseHHO-cOUH-
@QJIbHOM M IOPHAHYECKOM CMbicaax. TepMHH «IpaBo» MHO-
rozHauyeH, OGBIYHO NPH PACCMOTPEHHH 3TOH MHOTO3HAYHOC-
TH TaKHe IOHATHS, KaK «IPaBo», <IPaBOBOE», ¢ OAHOH CTO-
POHBHI, <«IOpDHAHYECKOe» — C JAPYroH, OTOXIECTBJAAITCH, H
BHHMAaHHE KOHLEHTPHPYETCS Ha DPA3JHYHAX MeXKIY-QO0BeK-
TUBHEHMIPEBONM - (UHCTHTYLHOHHBIM 00pa3oBaHueM, 6JH3-
KHM K TOMY, YTO NQHHMAETC] JIO4 TEPMHHOM «3aKOH») H
CyGbeKTHBHEIM IIPaBOM. - {IOPHIHYECKHMH BOIMOXKHOCTSMH,
CBOGOJOA NOBEJEeHHs, NPHHANJIEKAIUMMH KOHKDETHOMY
cyOBReRTy Y.

$Memny TeM K HCTOJKOBAHHUIO TEPMHHA «IPaBO» HYKHO
MOAXOAHTL C HECKOJbKO HMHBIX MO3UIHH. XOTS «RAPaBO» B
LOABHOM . 3HAYEHHH 3TOTO TepMHHAa 0003HauyaeT HM3BECTHYIO
©BOGOLY MOBENEHHS YYaCTHAKOB OOIIECTBEHHBIX OTHOLIe-
Hu#!, HeoOXOOMMO Cpa3y Ke B3SITb Ha 3aMeTKy TO BecbMa
CylLIeCTBEHHOE OOGCTOATENBCTBO, YTO CJOBO «IIPAaBO» HepeX-
KO ymoTpebJsiercss B HEIODHIUYECKOM CMBICJIe?, Bclnee TO-
ro, B OQHOM H3 CBOMX HEIOPUAHYECKHX 3HAYEHHH CJIOBO

! Mo muenmo B. C. Hepcecsinua, «npaso oGosnauaer coepy, rpa-
HHUB H CTPYKTYPY CBOGOAH, BHICTYHaeT Kak (opMa, HOpMa H Mepa
CBOGOAH, TNOJyuMBIIeA G6Jarofaps 3aKOHOLATEJbHOMY  NPH3HAHHIO
OpHUHATLHYIO TOCYAapCTBEHHYI 3aumiuTy» (COB. rocyaapcTBO H mpa-
Bo, 1979, Ne 7, c. 71).

2 Mo cnpaBexnuBoMy Muenuio I1. M. Pa6unoBuua, HCIOJL30BaHHe
OIHOTO M TOTO e TePMHHAa <«NPaBo» I OGO3HAUEHHS Pa3TUIHHX
SIBJIEHHH OGDBACHAETCA LEHHOCTHO-HAEOJNOTHYECKHMH TIPHYMHAMH, TeM,
YTO B JAAHHOM CJydae CYIIECTBYeT CTPeMJeHHe ONpaBAaTh 3TH sBJe-
HHs, OGOCHOBATh HMX COOTBETCTBHE COLMANbHOH NpaBAe, HX MPaBHJb-
HOCTb, CNPaBeMJIHBOCTb, <«IPaBeIHOCTbY, CHOPMYJIHDPOBATh YBaXMHTENb-
HOe, NO3HTHBHOE OTHOLIEHHE K HHM, HIEOJOTHYeCKH OOeCmeuuTbh HX
NpH3HaHHe, NMOANEPKKY CO CTOPOHH TeX HJH HHHX COUHAJbHHX CHJI
(cM.: Pa6unosuu II. M. HopmatHBHOe NOHHMaHHe IpaBa —
BaXHHA (aKTOp YKpeIeHHs COLHaJHCTHYECKOro MNpaBoNopsiaka. — B
¢6.: TTpaBonopsinox H MPaBOBOM CTaTyC JHYHOCTH B Da3BHTOM COLHa-
nuctuyeckoM o6mecrBe B cBere Koncrutymun CCCP 1977 roga. Ca-
partos, 1980, c. 85).
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«IIpaBo» OXBaTHIBaeT COLHAJbHHeE SIBJIEHHS IOAYac W3 Bechb-
Ma rayGOKOro nJjacra OOIIeCTBeHHOH XKH3HH, OTHOCSILETO-
cd K JeHCTBHIO OOBEKTHBHHIX  CQIHMAJLHEIX. 33KQHOMEPHO-
creily VIMEHHO B TakOM TJIyGOKO COLMaJbHOM CMbIC/Ie IO-
HUMAaencsi CJIOBO <«INpaBO», KOMMAa HAeT peyb Q. IpaBe TPYy-
Jaserocs E'ﬁ)‘ﬁmnéﬂﬁmoumo, 0 mpaBe HalWM Ha ca-
MOOIpefesieHHe, O NpaBe Ha SKBHBAJEHT B TOBAPHOM 00-
pAMIEHHAH, Q PaBEHCTBE BceX JIOAEH; O -HpaBax -geoBeKa’d
¥ T. A. IlpuMeuaTtesbHO, YTO OCHOBOTIOJNIOXHHKH HayTHOroO
KOMMYHH3Ma, HCIOJb3ysl MNOHATHe NpaBa B YKa3aHHOM
CMBICJIOBOM 3HayeHHH, B psAfe CJAyyaeB OPAMO NORYEPKH-
BaJH, YTO 3/16Cb HMEIOTCS B BHAY SIBJIGHHS, KOTOpbIe JOJIK-
Hbl GHTb OTTPAHHYEHH OT SIBJIEHHHA HOPHAHIECKUX®,
Tagoro poja npaBa JIPEACTABAAIOT COOOH SIB/JIEHHUS. He-
MOOPEICTBEHHO-COIIHA/IbHbIE, «HEMOCDEACTBEHHO» IIOTOMY,
YTO COOTBETCTBYIOIHE COLHAJbHEE BO3MOXHOCTH GepyTcs
KaK TaKOBLle, BHe HX H/IEOJIOrHYeCKOro ONOCpeNCTBOBAHHS
B TeX HJIH HHBIX ¢opMax OOLIeCTBEHHOTO CO3HaHHS, B TeX
WJIH HHBIX COLMAJbHBIX HOpMaX. OHH NpeAcTaBJsIOT Co60f
COlHAJIBHO ONpaBAaHHYIO, HOPMAJBHYIO H B 3TOM CMBIC/IE
HOPMAaTHUBHYI0 CBOGOAY NOBeleHHs CYOBHeKTOB OGIlecTBeH-
HOH KH3HH, BHIPaXKaloILylo Npsamoe AefcTBHe OOBEKTHBHBIX
COLIMAJIBHBIX 32KOHOMeDHOCTeH, HHHIX 3aBHCHMHIX OT JaH-
HOI'O CTPOSl YCJIOBHH XH3HeNesATeJIbHOCTH Jojefl. ITOCBO-
ero poxa ¢akTHYecKHe NpaBa — I'paBa, KOTOpHle, TOBOPS
croBamMu K. Mapkca, «HMeJHCh HaJH10», 06peTanTcs B
caMofi JesTeNBHOCTHS.
-~ KoHeuHo, HemocpeJCTBeHHO-COLHANbHEE NPaBa OGBEK-
THBHO TpeOylOT Heo6XONMMOH, aJleKBaTHOH HX NpPHPOJe
HJe0JOrHYecKOf (GOopMBI: MOpanbHOH, B BHAe oOCnuaeB
M 1p.S. YcBoeHHBE JIOABMH H HEPeIKO BOCTIPHHHMaeMble
CKBO3b IIDH3My COOTBETCTBYIOLIEr0 MHPOBO33peHHs Kak

3Cm: Mapkc K, dureanc @. Cou, 1. 20, ¢ 104; T. 22,
c. 545; 1. 36, c. 205—206. K. Mapkc He Ge3 HDOHHH TOBOPHJ O TOM,
uyTo cepa o6MeHa, TOBapHOrO OGpallleHHsl NpPeACTaBJseT CO6oH «Hac-
TOSIIMHA 31eM NpPHPOXKIAEHHHX INpaB uyenoBeka» (Mapkc K., dmu-
reabc &. Cou, 1. 23, c. 187).

4Cm: Mapke K, dureabc &. Cou, T 1, ¢ 128—130;
CM. Takxe T. 21, c. 46.

®Cm: Mapkc K, dureasc &. Cou, . 1, c. 128, 130.

® Takum 06pa3oM, NpH pasrDaHHYEHHH COLMAJbHHX SBJEHHH, 06o-
3H3YaeMBIX CJIOBOM «IpaBO» HEOGXOAHMO, CTPOrO rOBOpsA, CHayaja
BLIACTHTL TIpaBa B HEMOCPEJACTBEHHO-COLMANLHOM CMHCJIE H IPaBa Kak
COLHANLHO ONoCpeAOBaHHHE ABJEHHS, a 3aTeM B MOCJAeAHHX 000COGHTDH
NPaBO B IODHAHYECKOM CMHCJE, MOpajbHule NpaBa H T. X
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«eCTeCTBeHHBIe»”, OHH NPOSBJASIOTCS B COUHANbHBLIX TPHTH-
3aHusAX. M KcraTH CcKasarh, 3TO IO3BOJISET —C TeM, YTOOHI
136eXaTb TePMHHOJOIHYECKONO OTOXKAECTBJIEHUS KayecT-
BeHHO Da3HOPOLHBIX sBJEHHA — MMEHOBAaTb HX B paMKax
IOPHIMYECKHX HCCJEeI0BaHUA HenocpedcT8eHHO-COLUANbHbL-
Mmu npurasanuamyu (LaHHBIA TepMUH M GyleT B OCHOBHOM
HCNOJb30BaH B AajbHefimeM). B kKiaccoBoM obuiectBe He-
NOCPENCTBEHHO-COIMa/NbHbIe NPUTA3aHHs BBHIPAXKAIOTCSA TaK-
¥Ke B BHAe TpeOOBaHHA NPaBOCO3HAHHSA, 4 T€ U3 HHX, KO-
TOPble COOTBETCTBYIOT HHTepecaM TrOCIOACTBYIOIIEr0 KJjac-
ca, BONJOWIAIOTCS B pe3ysibTaTe NPaBOTBOPYGCTBA B JeH-
CTBYOMLeH —0PHAHNCKOR-SUCT LN, 1, - LASAOBATEBHO, B IODH-
' [ CBOGoAe -ROBEASHIES, BRXOIUT, B caMoM ¢aKTe
32aBHCHMOCTH TIpaBa KaK IOPHAHYECKOro ()eHOMeHa (M HHBIX
COLIHAJIBHO ONOCPEIOBAHHBIX INPaB) OT HeNOCPeNCTBEHHO-
COIlMAJIBHBIX NPHUTS3aHUH BHIpaxKaercss B KOHEYHOM CyeTe
JE€TEePMIHHPOBAHHOCTh [EPBOT0 MaTepHaJBHEIMH YCJIOBHSA-
MH XH3HH oO6llecTBa, TPeGOBaHHAMH OOGBEKTHBHBIX COIIH-
aJlbHBIX 3aKOHOMEPHOCTEH, ero COOTBETCTBHE COLMAJbHOH
HeobxoxumoctuY M caenoBaTesnbHO, 3fech KaK pa3 pacKphl-
Baercsi [VIyOOKHH CMbICa TMosoXeHHss P. DHreanca o TOM,
4TO HEBO3MOXKHO pacCyKJIaTb O IIpaBe, He Kacasicb BONPO-
ca 06 OTHONIGHHH MeXIy HeoO6XOIWMOCTbIO M CBOGOMOMSE.
C 3Tofi TOYKH 3DeHHS HeNOCPeICTBEHHO-COLHAJbHbE
TNPHTA3aHHSA, H NpPeXJAe BCEro rocloJCTBYIOIIHE, BHIPaXKaio-
1yie KOpeHHble NMOTPEGHOCTH IKOHOMHYeCKoro 0asuca JaH-
'HOT'O KJIACCOBOTO OO6IIeCTBAa, SIBJASIOTCH OJHXKANIINM IOJ-
CTYIIOM K IIpaBy KakK IOPHAHYECKOMY (eHOMeHy, ero 6Ju-
XKafled couHaJBHOH OCHOBOH, ero CYILIHOCTbIO (BTOPOrO
fiopsiika). B 3aBHCHMOCTH OT CBOero cojaepxKaHHs, KOH-
JKpeTHON COIHaJbHO-KIaCcCOBOH OOGCTaHOBKM OHH HMEIT
3HaYyeHHe B OIHUX CJydyasiX OCHOBAHHS JJS DPeBOJIOLHOH-
HbIX JeACTBHA B OTHOIIEHHH CYIUECTBYIOIUUX IOpHIHYeC-
KUX YCTaHOBJIEHHH, B JAPYTHX — «IIpelBOCXHUIeHUs» (IO
ciosaM K. Mapkca) yCTaHOBJIEHHOTO 3aKOHOM IIpaBa.

7 B 3TOM, Hajo moJsiaraTh, CJEAYeT HCKaTb OJHH H3 HCTOYHHKOB
HAEH <«EeCTeCTBEHHOrO0 TMpaBa» — HJeH, CMBICJ KOTOpoil (B YCJIOBHAX,
KOra OHa HMeJa OTHOCHTEJbHO INPOrPECCHBHOE COJepXKaHHe) B TOM
H COCTOSIJI, YTO 33 NMpEeeNaMH IOPUAHYECKHX CHCTEM, BHe HX MOXeT GLITb
HaiileHO TaKoe COLHaJbHOE SIBJIEHHE, KOTOPOe TOXe CONpPSXKEHO CO CBO-
6o0# moBefeHHs Jiofel, MOXeT OHTb 0603HAYEHO CJIOBOM <«IpaBO» H
GauxalimuM 06pa3oM CBs3aHO C CYLIeCTBOBAHMEM H Da3BHTHEM MpaBa

KaK IODHAHYECKOTO SIBJIEHHS.
8CM: Mapkc K, dureasbc @. Cou, T 20, c. 115
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HemocpeacTBeHHO-COLMaIbHbIE NPHTA3aHHS — He TOJb-
Ko Gmuxaillasi couMaJbHass OCHOBAa NPaBa Kak 1opUIHYe-
CKOTO SIBJICHHS, HO M (aKTop, crocOGHBIA Yepe3s MeXaHH3M
MpaBOCO3HAHHMS OKa3blBaThb NPSIMOe BJIHSIHHE Ha IOPHAHYe-
CKOe DperyJnpoBaHHe OOLISCTBEHHBIX OTHOINEHWH, BHeJ-
pATbCS B NPABOTBOPYECTBO M IPHMEHEHHE IPaBa, U 3TO
00yC/IOBJIHBAET, HaNpPHMep, CaMyl0 BO3MOXKHOCTb GOPbLGHI
TPYAALUHXCS B YCJIOBHSIX 3KCIIyaTaTOPCKOTO o6liecTBa 3a
IOpHANYECKOEe [PH3HAHHE «OGbIYHOTO IpaBa  GeTHOTHIY,
TpaB YeqoBeKa U T. A. IIpH cTaHOBJIEHHH ke IOpUAHYe-
CKHX CHCTEM, a TakKxe TP HX PeBOJIOLHMOHHOH CMeHe He-
NOCPEeCTBEHHO-COHa/NbHble NPHTS3aHAS B BUAE DEBOJIO-
IMOHHOTO NPaBOCO3HAHHS, C OMNOPOH Ha TOCYyAapCTBEHHOE
IIPHHYXKeHHe, KaK Obl NPAMO BPHIBAIOTCS B cdepy oduum-
aJIbHOTO IOCYJapPCTBEHHOIO pPeryJHPOBAaHHS, CTAHOBSITCH B
yKa3aHHBIX yCJIOBHSAX CBOEro poja (hakKTHYECKHM pEBOJIIO-
IHOHHBLIM TIPABOM, BBIIONHSIIOUIMM (DYHKUHH - I0pHAHYECKOH
cucreMbl. MIMeHHO Tak, Hago mosarath, ClefyeT NMOHHUMAaThb
mbicib M. M. Kanunuua, Korma OH NHCaJ B OTHOUIEHHH
COIIMAJIUCTHYECKOH pEeBOJMIOIWH, YTO «B TePBbie MOMEHTHI
peBoJIIOLMH pewlalomuM (akTopoM IpaBa, pa3yMeercd,
sABJsJIach IIpsiMasi, HEMOCPeICTBEHHAasi BOOPYXKeHHas CHJa.
Boopy:kenHas cusa ompeaenssna npaBox®.

Hpenc’raanﬂe'rca B BhHICLIEH CTENeHH BaXXHBIM NpHBJIEYb BHHMAaHHE K
TOMY, 4YTO €CJH 6pa'rb COllHaJIbHbBIE SBJIEHHS, HMEHYeMble HEIOCpEeaCT-
BEHHO-COLlHAJIbHBIMH TIpaBaMH, HJIH NPHTA3aHHSIMH, B «YHCTOM» BHIe,
TO HYXHO BHAETbL HX Kauye€CTBEHHOE OTJHYHE OT IpaBa Kak IOpHIHYe-
ckoro ¢enomenal®, Bce To, uTo, Kasajoch OB, Kak OCHOBaTeJbHO HX
06"bellHHHET—H HaJIHyHe B TOM H APYroM cJaydasix H3BECTHOrO COCTOS-

HHSl COLHAJbHOH CBOOOAR, M HCIOJb30BaHHE TaM H 3JeCb TepMHHa
«IIpaBO», H TeCHas CBA3b MEXAY HHMH B pe€aJIbHBLIX, >XH3HEHHHX INpO-

9 Kanuuuu M. Y. Bompochl COBETCKOro CTpPOHTeJbCTBa. M.,
1958, ¢. 112, B 3TOM T1JaHe CTaHOBHTCA IIOHATHOH  MO3HLHUS
II. Y. CTyukd, NpeANOYHTaBLIero B NepBhle TFOABl DPEBOJIOLMH TEpPMH-
HY «3aKOHHOCTb» TEPMHH «3aKOHOMepHoCTb». OH mHCaj, 4TO B peBO-
JIOLMOHHOE TNepexojHoe BpeMs, INPH OTCYTCTBHH TBEpAOro IHCAHOro
3aKOHa II0 BCeM BompocaM, OHJIO OH JHIEMEPHO BCIOAY CCHIAThCA
Ha 3aKoHHOCTb. Ilo3TOMy 3aKOHOMEDHOCTb MeHCTBHSI JIHUA Bceraa
Heo6XONHMO O06CYXAaTh C TOYKH 3PEHHsl CIPaBeJJHBOCTH OOJBLIMH-
cTBa Tpymomoro Hacemenmns (cm.: Ctyuka II. M. Hapomunit cya
B BOTIpocax H ortBeTax. M., 1927, c. 79).

10 OCHOBOMONIOXKHUKY HAayYHOrO KOMMYHH3Ma TOAYEPKHBAaJH He-
AOMYCTUMOCTb TaKoro YHoTpeGJieHHS CJIOBa <«lpaBa», INPH KOTOPOM
CMEIIMBAETCSl €ro IOpHAMYECKOe M HelopHAHYeCKoe 3HayeHHe H KOorja
«NIP2BO» M «IpaBHJbHO», IOPHAHYECKOE <«IIPABO», <«IPaBOe» B MOpaJb-
HOM CMpicjie ynoTpeGssieTcsi BIepeMeXKy, CMOTPs IO HafOGHOCTH
(eM: Mapxc K, dureanc @. Cou, T. 3, c. 309, 313).
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Ieccax, H faxe cBOACTBeHHas HM OGOHM HOpMAaTHBHOCTb, — He YCTpa-
HAIOT TOrO pelIalouiero o6CTOATENBbCTBA, YTO Mepef.HaMH pa3HOIJIOCKO-
CTHHe coLHaJbHHe siBNeHHA. OHH OTHOCATCS K DasHEIM cpe3aM COIlH-
aJbHOH JKH3HH, TEOPETHYECKH OCBAHBAIOTCA Da3jIMYHLIMH  06JaCTSIMH
o6LIeCTBEHHHX SHaHHA — o6llel cOuHOJOTHeR HJIM TpaBoBefeHHEM (CM.
cxeMy 2), H MOTOMY TpeGYIOT B BHICUIeH CTEelleHH YETKOro, KOPPEKTHOro
NpHMeHeHHss K HHM COOTBETCTBYIOIIErO NOHATHAHOTO ammapaTa H Tep-
muHoJoruu!!, JIOCTaTOYHO K paHee CKa3aHHOMY AN06aBHTb XOTs GObl TO,
4TO HOPMATHBHOCTb B OTHOLIEHHH HENOCPeACTBEHHO-COLHaJNbHHIX (dax-
THYECKHX) TNpaB MMeeT cleuHduyeckoe CMHCIOBoe 3HaueHHe. OHa xa-
paKTepu3yeT He HaJHyHe OOIMX MacluTaGoB, MOJeJel MNoBeleHHS, UTO
CBOMCTBEHHO INpaBy B IODHAHYECKOM CMEICJIe, a JApyroe (KcraTH, B
HHOM IlIaHe TOXe PaclpOCTPaHHMOe Ha NPaBO B IOPHIAHYECKOM CMEIC-
Jie) — MPaBHJBLHOCTb, COLHAJbHYIO ONPaBAAHHOCTb JAAHHBIX SBJIEHHH,
NMOBENEHHs YYaCTHHKOB OOGLUECTBEHHHIX OTHOMIEHHH, HX COOTBETCTBHE
Tpe6oBaHHAM OGBHEKTHBHHIX 3aKOHOMEpHOCTefl, cOLHaJbHOH Heo6xonu-
MocTH!2, 3aMeTHM, YTO TaKoOe, CTOJIb pa3Hoe 3HayeHHe TePMHHa «HOpMa-

11 Bor noyeMy B RaHHOH pa6oTe B GOJLIIHHCTBE CJaydYaeB, Koraa
peub HAET O HEeNMOCPeJCTBEHHO-CONHAJbHEIX NpaBaXx, BMeCTO CJIOBa
«NpaBo» —INpaBja, He G6e3 CMHCJOBHX H3JepikeK — ynoTpebJsercs
CJIOBO <«IpHTA3aHHe». BMecTe ¢ TeM Takas 3aMeHa TepDMHHOB He BCe-
ria BO3MOXHA (HamnpuMep, IPH PpacCMOTPEHHH HeNOCPeACTBEHHO-CO-
LUHaJbHHIX NpaB B YCJAOBHSAX PEBOMIOLMH, T. €. HaKTHYECKOrO DPeBOJIO-
IHOHHOro mpaBa). M 3TO BHI3BaHO He TOJNBKO YKOPEHHBIUHMCS CJIOBO-
ynoTpeGieHHeM, HO H CYLIeCTBOBaHHeM B JaHHOM CJy4ae TOro, 4TO
nenaeT ynoTpeGiieHHe CJOBa «NPaBO» HeH3GEKHHIM: HajHuHe H3BeCT-
HOTO COCTOSIHMSI CBOGOAH NOBEJEHUs, HMeIOLIero COLHaJbHOEe OGOCHO-
BaHMe. 34eCb BHXOX OAMH: YTBEPAUTbCS B HalleM CJIOBOYNoTpeGie-
HHH B TOM, YTO B CJyyasX, KOraa K TepMHHY «IpaBo» A06aBJsOTCA
CJIOBa «HEMOCPEACTBEHHO-COLHaNbHOE» HJIH <«(aKTHYeCKOe», Nepef Ha-
MH — SIBJIEHHS HElOPHIHMYeCKOro NOpsAKa, OTHOCAmHecs K o6aacTd co-
LIHOJIOTHH.

12 lo muenmio B. H. Kynpssuesa, «ofliee NOHATHE HODMHI, HC-
noJIb3yeMoe, HampHMep, B eCTeCTBEHHOHayUYHON JHTepaType, TATOTeeT
ckopee K cymemy» (Kyapssues B. H. IOpumuueckue nopMe u
¢dakTHueckoe noBefeHne. — CoB. rocyzapctso u npaso, 1980, Ne 2,
¢. 13). Xapakrepusys Takoe «ofllee NOHATHE» Yepe3 THI MAaCCOBHJ-
HOTO Ipouecca, aBTOP MOJaraer, YTO M COLHaJbHAsi HOPMa — 3TO IO-
BeleHHe, BbIpaXkawllee THNHYHHE COLHAJbHLIE CBSI3H H OTHOLIEHHS,
ono6psieMhle GOJIBLIMHCTBOM NPEACTaBHTeNell AAHHOrO KJjacca HJH CO-
UMaJbHOR IPYNNH H T. A. (TaM xe).

B npHBEEHHEIX TOJIOXKEHHAX COMEPKHTCH HHTEDECHAs MHC/b.
Crenyer jumb YYMTHBAaTh, YTO DPeub 34eCh NOJXKHA HATH He 06 06-
lueM IOHATHH HODMH H TeM Gojiee He O CONHMaJbHON HODMe, OTHOCH-
IMefiCsi K COLHAJIBHOMY Dery/IHPOBAHHIO, 2 O HOPMATHBHOM B CMhCie
HODMaJIbHOCTH, eCTEeCTBEHHOCTH, COLHaJbHOH ONDAaBJAHHOCTH KAHHOTO
SIBJICHHst MM Tpollecca. HopmaTHBHOe B TaKoM, TJIY60KO COLHATBHOM
CMBICJIe, Da3yMeerCs, PacNpOCTPAlsieTCs M Ha COLHAJbHOE peryJHpo-
BaHHe, Ha BCe BHpaxawuwue ero ¢GopMu, skmodas npaso. Ho 3to
BOBCE He YCTpaHfeT CYLIECTBOBAHHA O0COGOr0 NOHATHS  HOPMHl B
CMHIC/IE JOJKHOrO 06paslia, MOAENH NOBENEeHHS — IMOHSATHS, PacmpocT-
PaHAIOLIErocs HCKJIOUHTENBHO Ha Chepy COUHANBHOTO peryJjHpoBaHHS,
B TOM 4YHCJ€ H Ha IPaBOBOE peryJHPOBaHHe,
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THBHOE» H JAaeT BO3MOXHOCTb IOHATH, HAaCKOJBKO HEINpHEMJeMa IOpH-
JAH3auHs HEMOCPEACTBEHHO-COLHAJIbHEIX NMPHTA3aHHH, HX TPaKTOBKa (Kak
3TO K aHAJOrHYHOMY KDYTy sIBJIEHHH JeJiajla KOHLENLHS «eCTeCTBEHHOro
npaBa») B BHIe HeKOel, CyllecTBylolleil napaJJeJbHO NPaBy B IOPHAU-
YeCKOM CMHICJIE OCOGOH HODMATHBHOH <«CHCTEMH pPETYJHPOBaHHA»!3,
W, caepyer RymaTb, KOpeHHast OIUMGKa aBTOPOB, HACTOHYHBO MOA-
YepPKHBAIOUIHX HEAONMYCTHMOCTb CBefleHHsl IpaBa K 3aKOHY H IMHITalo-
LIHMXCA CKOHCTPYHPOBATb €ro LIHPOKOe ONpejeseHHe, KPOeTCs He B TOM,
4TO OHH J[OKa3HBAOT [AaBHLIM-AABHO YyXe ROKa3aHHOe — pa3JjHyHe
MexXJ]y CONepXaHHeM M (OPMOil NpaBa, a B TOM, UTO OHH He TPHUHH-
MaloT B pacyer TOT HEIOPHAMYETKHH CMHICJ, KOTODHI MpPHAABaJH OCHO-
BONOJIOKHHKH HayyHOPe- ROMMYHH3Ma TeDMHHY <«IpaBO» IIPH paccMOT-
PEHHH pslla <HO» HJIH <«BHe» IOPHAHYECKHX COLHAJbHHX _sIBJEHHi!S,
CTODOHHHKOB <«LIHDOKOH» TPAKTOBKH MNpaBa AOJNXHO G6bJIO OH HacTo-
POXKHTbL yi3Ke TO OGCTOATENbCTBO, YTO IMONHITKH NOAOGHOrO poJa NpHBO-
AAT K GOPMYJIHPOBAHHIO JIHIIL BeCbMa OGLIMX, JIHIIEHHHX Heo6X0AHMOi
(ropuauyecKoit) YeTKOCTH MNOJIOXeHHH (B WaCTHOCTH O CBA3H NpaBa H
COLHa/IbHOH CBOGOAH), TaKHX, KOTOphHe BCe Aajblle OTXOAAT OT CYIL-
HOCTHEIX XapaKTePHCTHK IpaBa B KJaccoBoM ofllecTBe, a Takxke OT
NpaBoBOH AeHCTBHTEJIbHOCTH, OT MHOrooGpasHBIX BONPOCOB 33KOHHOCTH,
IODHCTIPYAEHIHH, OPHAHYeCKOH NPaKTHKH. DTO H NOHATHO. Pa3iuyHuit
HayKoBeJUeCKHH cTaTyc sBJIeHHH, 06O3HayaeMHX CJOBOM «IPaBO*
(obuieconHoMOrHUeCKHH HJIH IOpHAMHYECKHHt)!S, mpemsiTcTByeT BHpaGoTKe

3 [To cnpaBegnuBoMy MHennio B. A. TymanoBa, MapKcu3M pe-
IIHTEJbHO OTPHIIaeT BO3MOXKHOCTb CYIIECTBOBAHHS B OZHOM H TOM Xe
o6LIecTBE ABYX HOPMATHBHHIX CHCTEM — €CTECTBEHHOrO M IIO3MTHBHOTO
r;xasa (em.: Tymanos B. A. DBypxyasHas npaBoBasi HAEOJIOTHS.

. 1971, c. 343).

14 Korpa B. C. Hepcecsnl ykasbBaeT Ha pa3jiHuyHe MeXAY <IOpH-
JHUECKHM @paBoM» (KOTOpPOe OH, K COXaJIeHHIO, HeoNpaBIaHHO OTO-
XKIECTBJAET C «COBOKYINHOCTBIO 32aKOHOB») H «HEIOPHAHYECKHM», T. e.,
O ero CJOBaM, «BHEIOPUAMYECKHM M JOIOPHAHYECKHM»  KOMIUIEKCOM
upell, OTHOIIEHHUil, sBJEHHH, TO OH, B CYUIHOCTH, FOBODHUT IJIaBHOE O
KayeCTBEHHOM pa3JIHYHH YKa3aHHHX $BJEHHH M BHTEeKalolle#d OTCIORa
HEBO3MOXHOCTH OGbeAMHEHHS MX B OJHOM TOHSATHH, O HX DPas/HYHOM
HaykoBefueckoM craryce (cM.: Hepcecsunm B. C. Yuenwe [erens
B COOTHOUIEHHH C JOKTPHHAMH eCTECTBEHHOrO IIpaBa H HCTOPHYECKOR
wkont. — [paBosenenne, 1972, Ne 6, c. 132—I133). U BooOue-To B
chopmyauposannoit B. C. HepcecsiHueM B ApPyroM MecTe MEICAH O
TOM, UTO «H3 BCEX peaJbHO MMEIOLUXCH MPaBOBHX HOPM 3aKOHHOH CH-
J0H 061afaloT JHIb Te, KOTOPHE NOJYYHJIH COOTBETCTBYloUlee OQH-
nuajbHoe (rocymapcTBeHHOE) IIPH3HAHHe H 3alluTy, Gjarofapsi deMy
cTan o6ueobs3arenpunmu» (CoB. rocyaapcrso n mpaso, 1979, Ne 7,
¢. 71), mpaBHJbHO BCe, 32 HCKJNIOUEHHEM HEKODPEKTHOro HCIOJb30Ba-
HHS B Hayase ¢pa3nl TeDMHHa «NpaBoBasi HOpMa» M Heloyyera TOro,
YTO «3aKOHHasi CHJIa» M €CTb KaK pa3 TOT KpHTepHii, KOTOpHHA ompe-
JeNeT OTHOCHMOCTb TeX HJH HHHX SIBJeHHH K NpaBy B IOPHAHYECKOM
CMEICJIE,

15 TI. M. Pa6unoBuy, oTMeuasi (aKT CYLIECTBOBAHHS «HEIODPUMH-
YeCcKOro npasa» (OH Ha3LBaeT ero COLHOJOTHYECKHM; TEepPMHH, Iy-
Maercs, MeHee yJauHHfA: <«JIOTHYECKOE» — 3TO <«HayyHOe»), MuCas, UTO
B JaHHOM CJy4yae 9Ta KaTeropusi OTHOCHTCH CKOpee He K IOPHAMYECKOH
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eIHHOTrO H COJAepKaTeJbHO GOraToro, «paGoTaoliero» MOHSATHS, TOJKa-
eT Ha TO, YTOGH JHGO HeonrpaBlaHHO IOPHAH3HPOBATh HENOCPEeACTBEH-
HO-COUHaJbHble sIBJIeHHs], JHGO, NMepeKaoYasicb Ha YHCTO COLHOJIOTHYe-
CKMil paKypc, OrpaHHYMBAThCS (OPMYJHDOBaHHEM OJHMX JIHLIb YIOMSA-
HYTBIX Bbllle BecbMa OGUIMX TOJIOXKEHHH.

2. CymHoch npaBa. Kuoyesas, - ocHoBomosarasowuias

TIOJIOMKEHUH O o ero _mmccoaawcynmocm—o “TOM, YTO npaso
BONTDW[AET BOAI0 _3IKOHOMUHYECKU 20CN00CTEYOWe20 KAAC-
ca_(TDPYAALIAXCH BO TaaBe ¢ PaBOUMM KIACCOM — B COLH-
aJIHCTHYECKOM 06LiieCTBe) M B coorsercrfmu C 3THM ABJISA-

A1a. nonomw ——mupaxo_._naﬁecmblﬁ
MapKCHCTCKHH B3IVIfJ_HA -RPaBo—Kax ~Ha ~BO3BEAEHHYIO B
3aKOH BOJIO TOCHOACTBYIOULENO. KJAACCa, COJAepKaHHe KOTO-
poii oMpejiesisieTCsi MaTepHaJbHBIMH YCIOBHSIMH €0 KU3-
Hu'S, Pa3BuTOe JNIEHHHCKHMH MBICISIMH O IIpaBe Kak pery-
asitopel’, o '3akOHe KaK Mepe IOJHTHYECKOH H JAPYTHMY,
yKa3aHHOe MOJIOXKeHHe B €IHWHCTBE C MapKCHCTCKO-JIeHWH-
OKUMH BO33DEHHSIMH Ha CTPYKTypy oO0llecTBa, Ha COOTHO-
lleHHe B HeM 6a3nca W HaACTPOMKH M CJIYXKHT oOlleTeope-
THYeCKUM (YyHAaMEHTOM TOro NOHHMaHHs INpaBa, KOTOpoe
pa3paboTaHO B COBETCKOH HIOPHANYECKOH Hayke, B IODHIU-
4eCKOH Hayke APYTHX COLHMAJTHCTHYECKHX CTPaH.

K CyLIHOCTHOH XapaKTepUCTHKe IIPaBa_OTHOCHTCH TaK-
}e ero CBAIE T TUMNAIBHON TBO66/0# B KaaccoBom obuie-
CTBe, CBSA3b, TaK YETKO NDPOABHBIMIAACH-BPH DPACCMOTpEHHH
BO3HHKHOBEHHs COLHAJBHOTO YBJIEHWR,” 0603HaYaeMOro
cnmoBoM «mpaBo» (1.3%Y). Benw, kak- mucan K. Mapkc,
«CBOJl 3aKOHOB ecTb OuOsus CBOOGOABI Hapoaa», NpuUUeM
B 3aKOHaX, BO BCeOOIUMX HOpMax «cBoGOAa mpuoGpeTaer
Ge3/uyHOe, TeOpeTHYeckKoe, He3aBUCHMBE . Of MpoH3BOMIa
OTIeJbHOTO HHIMBHAA CylleCTBOBaHHe». B KiaccoBom 06-
IECTBe HMEHHO B 3aKOHAX, BO BCeOOLIMX HOPMAX, T. €. B

Hayke, a K obnactu counosoruu (cM.: Pa6unosuu I[I. M. Ilpo-
67eMbl TEODMM 3aKOHHOCTH Da3BHTOTO colHaiu3Ma. JIbBoB, 1979,
c. 16). Y manmbuie: B MeTOJOJOTHYECKOM OTHOLIGHHH HeJb3s NPH3HATh
ONpaBJaHHBIM HCNOJb30BaHHE B IOPHCNPYHEHUMH IOHSATHS <IPaBO»
HENOCPeACTBEHHO B TeX 3HAYeHMsX, KOTOpPble OHO HMeeT B JpYrHX
Haykax (c. 21). CM. Takxe cooépamemm A. B. Munxesuya (Cos.
rocyzlapc'nao 1 npaso, 1979, Ne 8, c. 52).
S Cm.: Mapxke K dureabc D. Cou, T. 4, c. 443.
7 Cm.: Jlennn B. H. Iloan. co6p. cou., T. 33, c. 90.
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Cxema 2

COOTHOUIEHHE ITPABA B HEINOCPEICTBEHHO-
COLIMAJIbHOM N IOPHIHNYECKOM CMBICJIAX
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00BEK TUBHbBIE NIOTPEOHOCTH COLMAILHOM XXH3HH
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POBEKTHBHOM MPaBe, H HAXOAUT OXHO M3 OCHOBHEIX CBOMX
BhIpaXKeHHul KJaccoBO OnpeJeJieHHasi CcouHanbHass cBoGonay
«lOpuanyecks mpH3HanHas cBo6oma,—rosopua K. Mapkc,—
cyllleCTBYeT B rocynapcrse B (popme 3axona»'8. B o6bek-
THBHOM IIpaBe COlUMaJbHasg cBo6OJa BLICTYmaeT B BHIE
HOpMart, ~OPEANHGIOBALHOY. - CBOGOAH: OHAa  IPOXOMHT
dxﬁﬂﬁﬂémy KJI2aCCOBO OPraHH30BaHHHIX, I'OCYAapPCTBEH-
HbIX WHTEpecOB, W BHIpaXKalollHA ee ¢deHOMeH (MpaBo),
CBSA3HIBASICh C COUHAAbHOAOTREICTBEHHOCTDIO, OCHAIIAeTCS
KOMILJIEKCOM __ CBOACTB: _ 00611e00s3aTeJbHON — HQRMATHB-
HOCTLIO, POpPMaJIbHOH ONpefeJeHHOCTEI0 H Ap., HeoOXoaH-
MBEIX 1Jisi O0eCIedeHdsi OpraHM30BAaHHOCTH  COLHAJNBHOM
JKH3HH, COOTBETCTBYIOLlefi HHTepecaM TIOCIOACTBYIOLIEro
knacca. M uro HauGoJee CyIecTBEHHO, NPH IMOMOIH 00b-
eKTHBHOIO IIpaBa KOHCTaTHPyeTcsl H 06eCnedHBaeTCs riias-
HOe B KJ1acCOBOM TOCHOACTBE — IOPHAHYECK3d CROGO/A TOC-
MOACTBYIOIIHX HHAMBHAOB B OTHOLIEHHAX  COOCTBEHBHOCTH,
TOJIATHYECKON BJAACTH, 68 OCYU,eCTBLLHUYU HMH TOCIOJACT-
BYIOLIEro NOJIOKEHHA BO BceX cdepax XKU3HENAEATeJbHOCTH
KJIaCCOBOT0 o6MecTBa: 7" )

KanaccoBas mpupoja 1npaBa, HaUeJeHHOCTb €ro Ha
obecneyeHHe KJacCOBO ONpeNeJeHHOM OPraHH30BaHHOCTH B
COIMAJILHOA XKH3HH NO3BOJIAIOT YBHJETh Ty €ro CyILIeCTBeH-
HYI0 OCOGEHHOCTb, KOTODasi BLIDAXKAaeT opeaHuyecKoe eOun-
cT80 €80600b6L _u_0TBeTCTBeHHOCTU'S. MOXHO, IHomxanyi,
MPeANONOKHUTL Jaxe, 4TO B KJacCOBOM ofuiecTBe NpH
TIPONPECCUBHEIX COLHAJNBHLIX YCJIOBHAX HMEHHO IODHIHYe-
CKOe peryJHpoBaHHe SBJfAETCS COLMaJbHOH ¢opmoil, B
NpHHIHUNE CNOCOOHOA 06eCneynTb ONTHMAJBHOE COeIHHe-
HHe CBOGOAbI H OTBETCTBEHHOCTH, NIPHYEM TaKoe, NPH KO-
TOPOM couHaJbHasg cBoboja BHICTymaer B HauGoJiee meii-
CTBEHHOM H 3HAYHMOM BHJe — B BHJE COLHAJBHOH aKTHB-
HOCTHZ,

18 Mapkc K, DdHreasc ®. Cou, 1. 1, c. 62, 63.

19 B ¢unocopckofi JuTEpaType NOXYEPKHBAETCH, UTO OTBETCTBEH-
HOCTb NpeicTaBjseT co60f «IPYTyi0o CTOPOHY» CBOGOAH, CTOPOHY, KO-
Topasi Hanpasiser cBo6omy. OGBeKTHBHOEe COJepxaHHe CBOGOAH, IH-
wyt P. Koconanos u B. Mapkos, cocTaBJsIlOT TpeGyeMble CHTYyallH-
el KOJIMUECTBO M KayeCTBO JAEATEJBHOCTH, Mepa H HanpaBJIeHHE aKTHB-
HoctH cy6bekta (Cm.: Kocomamos P, Mapkos B. Csobopa u
oTBercTBeHHOCTh. M., 1969, c. 64).

2 CMm. 0 cBoGome m aKTuBHOCTH: JlaBupgoBru B. I'paun cso-
Goxau. M., 1969, c. 6.
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CoumanbHass cBo6oja OuMKaHIIEM 06pPa3soM <IOACTY-
naer» K 0ObeKTHBHOMY NpaBy B BHJe TOr0 ClelH(HYECKO-
ro COLHAJBHOIO fIBJIeHHS, KOTOpOoe B JaHHOH paGoTe Ha-
3BaHO HEMOCPeJCTBEHHO-COLMAJLHBIMU MPHTA3aHUAMH (a
COIHAaJIbHas OTBETCTBEHHOCTb — B BHJE COILMAJBHOIO J0J-
ra). C 3Toll TOYKH 3pEHHS eCTb OCHOBaHHA JJIsl TOrO, YTO-
6nl IPU3HATH HEMOCPELCTBEHHO-COLMAJbHbE INPHTA3AHHA
MOCMOACTBYIOLIMX KJaccoB, a TaK¥XKe, BO3MOXHO, H COLH-
aJbHBIH JOJT CyIUIHOCTbIO OOGBEKTHBHOIO IIpaBa «BTOPOro
nopsinka»?! (cM. cxemy 2).

3. MpoTuBopeyrBOCTh CYWHOCTH npaBa. Enunas Kuac-
coBas CyI[HOCTb NPaBa B NOJHOM COIVIACHH ¢ 0GBbEKTHBHOH
JIHaJIeKTHKOH OKpyKalolllefi Hac JeHCTBHTEJIbHOCTH OTJIH-
4aeTcsi nPOTUBOPEUUBOCTHIO.

Tako#t NMOAXOA K NpaBy NPHHIHNHAJbHO Ba)KeH JIJs
JHaJIEKTHKO-MaTepHaHCTHYSCKOrO  HCTOJKOBAHHS  3TOTO
CJOXHONO COLHAJBHOTO siBJeHHs. «B CcOGCTBEHHOM CMBbIC-
Je, —roBopua B. W. JleHuH, — AHaseKTHKa €CTb H3y4YeHHe
IPOTHBOPEUHS 8 CAMOL CYUHOCTU npeOmeTos»’.

B ueM COCTOHT NPOTHBOpeUHe B CYIIHOCTH IpaBa?

[IpaBo saBrseTCs OPYAHEM  KAQCCOBO-NOAUTUHECKOZO
eocnodcrea: TaK KaK NPaBO BBHIPaXKaeT TrOCYAapCTBEHHYIO
BOJIIO T'OCIOACTBYIOILEro Kjacca (KOTOpasi, B CBOIO oue-
pelb, o6ycoBleHa TPe6OBaHHAMH NAHHOTO 3KOHOMHYECKO-
ro 6asuca), .QHO. SIBASETCS -HORRTHHOOKHM~—HHCPPYMEHTOM,
CPE/ICTBOM - KJAAaCCOBOrO NQIUTHYECKOro rocmoictBa. Hpu.
TNoOMOLY [DABA . PELJAIOTCH --KOPSHHEIS. BOAHTHYSCKHME, - IKO-
HOMHMYECKHE 3a[aYH B KJaCcCOBO-aHTarQUUETHYECKoM ofIe-
CTBe: 3aKpelJsieTcss AHKTaTypa TOCIOACTBYIOLLEro KJiacca,
OCyWECTBJIACTCA I104aBJIGHUE KIACCOBRIX NIPOTHBHUKQB,, 11PO-
BOASTCS NPHHUMIHAJIBHEIE SKOHOMENECKHE, COUHAJRUQHA:.
JTHTHHE CRH G MEROTIPUATHA, - YTOLUBIE. .. LOCROACTRYIDIIEMY.
KJaccy.

~BMeCTe ¢ TeM, GyIyYH BO3BENEHHON B 3aKOH BOJIEf roce
TOACTBYIOIIEr0 KJjacca, NpaBo B JAHHOM KJIacCOBOM o0lie-

21 O cymuoctH npasa Broporo mopsaka cM.: Isuu JI. C. THo-
CeoJIOTHYeCKHe BONpPOCH oflllero yueHHs o npase. — [IpaBoBeleHHe,
1976, Ne 1, c. 18.

2 Jlenun B. WU. Ioan. cobp. cou.,, 1. 29, c. 227. O nporusope-
YyHAx B npaBe cM.. Balimaxanor M. T. IlporuBopeuus B pa3su-
THH NpaBOBOM HAaACTPOfiKM NpH coumanuaMe. Anma-Arta, 1972; ]I a-
reap II. C. [uanekTnka npaBOBOr0 PETyJHPOBAHHA OOIIECTBEHHBIX
oTHolleHu#. — TIpaBoBenenue, 1971, Ne 1; u Ap.
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CTBe sIBJIAETCH HHCTPYMEGHTOM 06U{ecoyuanbroz0 pecyaupo-
8GHUA — OCHOBHEIM PETyJSITHBHBIM <«yCTPOHRCTBOM», IIPH-
3BaHHBIM O00ecneynBaTh (GYHKUHOHHPOBAHHE KJaCCOBOTO
oblLlecTBa KaK eJWHOTO COLHAJbHOIO OpraHusma. B coOT-
BETCTBHH C TOH DPOJIbIO, KOTOPYIO BHINOJIHSIET IOCYAapCTBO
B OCYILECTBJIEHHH «OOLIMX JeJ, BBITOKAIOUWHX H3 MPUPOIHI
BCAKONO o06llecTBa»?3, mpaBo SIBJSETCS TAaKUM COLHAJBLHBIM
PerysisiTopoM, NQCPEACTBOM KOTOPOTO H- AOCTHI&IOTCS TVIAB-
HBIM 00pasoM OOIecTBeHHOEe YIpOYeHHe CI0oco6a IPOH3-
BOJACTBA, . 70 OTHOCHTENBHAS = SMAHCHNAUMA OT MPOCTO
ciaydas M IIPOCTO NPOH3BOJA, YPeryJHPOBAHHOCTb M TMOPS-
JOK B OOLIECTBEHHHIX OTHOIIEHHSX, BO3MOXHOCTb CYIIECT-
BOBaHHSI KJIaCCOBOTO OOMIECTBA KaK LEJIOCTHOH CHCTeMBbIZ4,

O6e . I CYLIHOCTH IIDaBa HeJb3s OTPHIBATb APYT
ma" WaM M306paxaTh MX B KayecTBe <«JIBOHCTBEHHOM»
CYLHOCTH?®; OHM JIHIIb CTOPOHBI, MOMEHTHI, 110 BHIPAXKEHHIO
K. Mapkca?®, eduroi, x0TA u BHYTpeHHe NPOTUBOPELUBOL,
CYUYHOCTU npasa Kax KAAccosoeo pezyiaropa. M menHo —
Kaaccosozo! Benp n RELyJATHBHAZ CH/A PABA Kak oflle-
COIMAJILHONO peryJ/sitopa OOYCJOBJEHA . HEQ0XQAUMOCTHIO
oGecneuuTs (QYHKIUOHHPOBaHHE QOUIECTBA ...KaK eXHHOro
OpraHusMa B YCJOBHSIX CYIeCTBOBaHHA - KaaccoB. lmen-
HO 3TO 0O0CTOSITEJNbCTBO (YHHKAJbHOE C TOYKH 3peHHs
CJIOXKHOCTH pellaeMBIX 3JeChb 3aJlau) H BHI3BAJO K XKH3HH

28 Mapke K, DHreanc @. Cou, T. 25, u. I, c. 422

2¢ H. HeHoBckH, NOAPOGHO paccMaTpHBas NPOTHBOPEYHBYIO CyIL-
HOCTb fIpaBa, YKa3blBaeT Ha TO, YTO TOCYAapCTBO NPH INOMOUIM Bce-
O6IIMX IOPHAHYECKHX HOPM «IOAJAepxKHBaeT obliMe CBA3H OOlLeCTBa,
co3faeT M peryaupyeT oOlIHe YCJIOBHS CYIIeCTBOBaHHS 4eJjoBeKa H
obuiecTBa B npHpoie, GopMHupyeT oO6lleCTBEHHble CBS3H H OTHOLIEHHS,
CNYXHT B KayeCTBe MexaHH3Ma JJA ajanrtauud obllecTBa K TpH-
DORHOH cpefle W AJs NMOAAepxkaHHs obuiecrBeHHOH xusuu» (HeHos-
cku Heno. [IpeeMctBenHocTh B mnpaBe, ¢. 62). Takoi noaxox, BHOJ-
HE 3aKOHOMEPHO CBs3bBasg NpAaBO KakK OO6ILIecOUHaNbHEIH DPeryasrop
C CaMHM ero CyuleCTBOBaHUEM B KauyeCTBe KJaCCOBOrO SIBJIEHHS, He
NPHBOAHT K pa3phiBy CYUIHOCTH H COJepXKaHHs MpaBa, a TJaBHOe,
pealbHO, B CaMoil TEOPeTHUeCKOH KOHCTPYKUMH BoIIoulaer TpeGo-
BaHHA MaTepHAJIHCTHYECKOH [MaleKTHKH H HMEHHO TO3TOMY HMeer
CYILIeCTBEHHOE METOJ0JIOTHYeCKOe 3HayeHHe IIPH PELIEHHH MHOrHX BOI-
DOCOB IODHIHUECKOH TEOPHH, B TOM uMCJle OTHOCAUIMXCS K OCOGHIM
MOAM(UKALHAM TpaBa, K 3aKOHOMEDPHOCTSM Da3BHTHA NPaBOBOH JAeli-
CTBHTeJbHOCTH (TaM xke, ¢. 13 u nmp.).

25 Tak, B yacTHOCTH, HHTeprnperHpyer mnosuuuio H. Henosekn o
NPOTHBOpeunBOi cymHocTH npaBa 0. 3aBbsnoB B TNPEAHCIOBHH K
yKka3aHnHoit pa6ote H. Henoscku (c. 7).

% Cm.: Mapke K, dureasnc ®. Cou, 7. 25, u. I, c 422
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NOTpeGHOCTb CYIIECTBOBAHHA TAaKOrO MOILHOIO OGIIeCOlH-
aJIbHOTO PETYJATOPa, KaKUM sBJsiercsl npaBo?’.

B TO XKe BpeMs CTOPOHN SAHHOH -KJA3CE0BO#H " CYIIHOCTH
nmpaBa B 3aBHCHMOCTH OT OcoOeHHOCTeH KaaccoBoit ¢op-
MalHH MOTYT HaXOAHTBCA B NPOTHBOPEYHH (B 3KCmJIyaTa-
TOPCKHX 0O0LIeCTBAaX), YMeTh HeRAAHOE. pg3gurue. Ilpyu Ta-
KOM HEpaBHOM Da3BHTHH OQHA H3 CTOPOH CYLUIHOCTH MO-
JKET CTaTb CBOEr0 poja JOMHHAHTHOH, BJHsOIlEH Ha 06-
wHui GoH H OOLIYI0 HANMPaBJIEHHOCTb IOPHIHYECKOTO pe-
TYJHPOBAHHA, M TOTAA APYyras CTOPOHA CYLIHOCTH OTCTY-
maeT Ha BTOPOH INJIaH, OKa3blBaeTcs KaK Obl NPHIVYLIEH-
HOH, NposB/sAeTcs B TPaHCHOPMUPOBAHHOM, CTEPTOM BHIeE.

M BoT 37ech BaXHO OTMETHTb, YTO B OOLIECTBaxX C aH-
TarOHHCTHYECKUMH KJaCccaMH TOCIOACTBYIOLIHHA KJacc IpH-
JaeT QYHKHHOHHDOBZHMIO MpaBa Kak- HHCTPYMEHT& HAac-
COBOrO-FOCHOACTBA AOMHHHDYIOLee, a B KCIIyaTaTOPCKHX
obulecTBaX — M BCEMOIVIOIalollee 3HAYEHMe.,

ITonoxenne o NPOTHBOPEUHBHIX CTOPOHAX €AMHOIl KJACCOBOH CyIl-
HOCTH NpaBa NPH3BAHO OTPA3HTh B CaMOM COJEPXAaHHH H HayyHHX pe-
3epBax 3alllMllaeMOH TEOPETHYECKOH KOHCTPYKIHMH OCOGEHHOCTH He
TOJbKO NpaBa B obllecTBaX C aHTarOHHCTHYECKHMH KJaccaMi H oOule-
HapOJHOTO NpaBa, HO M TAaKOro0 CBOeOGPA3HOTO DPEry/IATHBHOTO MeXaHH3-
Ma B Macmrabe BCero ueJOBedyeCTBa, KAk, QnHoe nyGmmTHOe
npaso. T e e

Kax mnpaBuio, oblleTeopeTHYeCKHe INOJIOXKEHHS (GOPMYIHPYIOTCS B
IOPUIMYECKOH HayKe TaKHM 06pa3oM, YTO OHH OPHEHTHDOBAHH Ha BHYT-
PHrocyapcTBeHHOe NPaBo, H Npex</e BCEro Ha IpaBo, CKJajblBalolllee-
csi B oOllecTBaX C aHTarOHHCTHYECKHMH KJjaccaMH. PaxT cymecrBoBa-
HH M chneuHpHKa MeXAyHapoAHOro my6JHYHOrO NpaBa INIPH 3TOM He
NPHHHMAIOTCA B PacueT, H NMOPOH OHO HHTepPNpPEeTHPYeTCS KaK «OTPaciby,
cylllecTByoWlask YyTh JM He B OJHOM pPAAY C OTPAC/]SAMH HallHOHAJBHBIX
NPaBOBLIX CHCTEM.

MexayHapoaHoe myGaHyHOe TIpaBO JAeHCTBHTEJbHO OTJIHYaeTCs
MHOTHMH OCOGbIMH YepTaMH, KOTOphle B IIOJIHOH Mepe He YKJa[hIBalOT-
¢ B ofuwenpuHsTHe OO6lLleTeOpEeTHYECKHE KOHCTPYKUHH. OHO He <«OT-
pac/ib», a LEJOCTHasi NpaBoBasi CHCTEMa, CYyLIeCTBYIOIlas B OAHOM ps-
Ay He C OTpac/siMH BHYTPHTOCYAapCTBEHHOrO NpaBa, a C BHYTPHIOCy-
JapcTBeHHHIM NpaBOM B LeJoM. BaXHasi 0COGEHHOCTb 3TOH CHCTEMBI
B Hayke, AyMaeTcs, B AOCTaTOYHOH Mepe ellle He H3y4YeHHasi COCTOHMT B
TOM, YTO MeXAyHapoAHOe NpaBo BOHpaeT BCe MHOrooGpasde COLHAJb-

27 A. W. KoposeB BHAHT CYLUIHOCTb NpaBa B TOM, YTO OHO SIBJf-
eTcsi opyameM KiaccoBoro rocmoactsa (cm.: Koposmes A. M. Oro-
HATHSIX CYIIHOCTH, COJAEpXKaHHA H (OpPMH TrocyiapcTBa M TpaBa. —
IlpaBoBenenue, 1973, Ne 3). BmecTe ¢ TeM B OT/IHYHE OT paHee BHI-
CKa3aHHOrO MHEHHsl OH BBIIOJHEHHe «OOGLIMX JAeJ» TOXe OTHOCHT HBI-
He K CYU[HOCTHHIM INpPH3HaKaM H B 0O0lleM OMNpeleJeHHH CYLUIHOCTH
np%Ba yKasbiBaeT Ha 00a OTMeueHHHX BHIIE MOMeHTa (TaM ixKe,
c. 9).
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HBHX HOpPM, OMNOCPEACTBYIOIIMX MEXIocyAapCTBeHHbe OTHOMIEHHS,—
HOPMH MOpaJIH, KOPNOPaTHBHHE HOPMH, HOPMH-06HuaH. C 3THM CBs-
3aHH OCOGEHHOCTH HCTOYHHKOB MEXJAYHapOXHOTO MpaBa, CBOACTBEHHHX
eMy o6ecrneyHTeJbHO-NPHHYAHTENbHHX Mep, MeXaHH3Ma MefCTBHA MeX-
L YHapOAHO-NPaBOBHX HOpM2S,

Ho Tornma, 6uTb MOXeT, MeXAyHapoAHoe NyGJHYHOE IPaBO — 3TO
BoOGlLIEe He npaeo, T. e. «HEYTO JAPYroe», yeM TO, YTO NMOHHMaeTcs NOX
npaBoM B OOlUeTeOpPeTHYECKOH JHTepaType?

Her, mexayHapoaHoe myGJHYHOE IpaBO — 3TO TOXKe NpaBo. Bce
IeJIoO JHIIb B TOM, YTO OHO INpejcTaBJjsieT coGofi ero modugpurxayuro,
HaXOAsILylocs B HHOA IIOCKOCTH, HEXeJH IpaBO BHYTPHIOCYAapCTBEH-
Hoe,

U oxun n3 HauGosee cyulecTBEHHHIX MOMEHTOB, KOTODLIf OGBACHSA-
eT CHeuHHKY MeXAYHapOXHOro NyGJHYHOTO NpaBa, OTHOCHTCH Kak
pa3 K TOH CTOpOHe CYUIHOCTH NpaBa, KOTOpas BLIPaXaeT €ro KayecTBO
06I1eCONHAIbHOTO PeryaTopa. MMeHHO NMOTOMY, YTO ueJIOBeuecTBO Ha
IlaHHOH CTaflHH HCTOPHYECKOro Pa3BHTHA He o6pasyeT Takoil LeJIOCTHOI
CHCTEMH, KaK TO HJIH HHOe KJacCOBO-ONpejeJieHHOe Q6liecTBO, B o6aa-
CTH MeXJAYHapORHOIO NpaBa OTCYTCTBYeT HeOGXOXMMOCTb CYIIECTBOBA-
HHS MOLIHOH CONMaJbHOM CHJIH (CO BCeMH BHITEKAIOIHMH 0COGeHHOCTS-
MH DeryJHpOBaHHs), KaK 3TO XapPaKTEPHO AJIs OPraHH3alLMH COLHAJIbHONK
JKH3HH BHYTPH KaXXJIOr0 KOHKPETHOTO KJaccoBoro obuiectBa. A 3To mpH-
JlaeT MeXAyHapOAHOMY MyGJIHYHOMY NpaBy XapaKTep TAaKOi KJaCCOBOCTH,
KoTopasi BHpax<aeT 60pn6y H COTPYAHHUYECTBO MEXAY TOCYAapCTBaMH,
rpynnaMH rOCyAapCcTB, a B COBPEMEHHHIX YCJIOBHSX — GOpPb6Y H MHpPHOE
COCYLIECTBOBAHHE MEXJY COLHAaJbHBIMH CHCTEMaMH,

4. TlpaBo — HHCTHTYUHOHHOe oOpa3oBanue, QyHnaMeH-
TaJbHHA (axT, BpIpaxaolui crneuupHKy npaBa Kak IOpH-
JIMYECKOTQ SBJEHHS, -3aK/II0YaeTCd B TOM, 4TO IOCJelHee
Kak pa3 motoMy, u4To ¢opMHpyeTCs U (PYyHKUHOHHpYeT B
KJ1accOBOM OOLIeCTBe, H HMeeT KJAacCOBYIO CYIIHOCTb, KOH-
CTHTYHPYETCS B BHJIE KTUBHROL apa — JHCTHTYLHOH-
HOT'O HOPMATHBHOTO peryJsitopa. N

[JpuyeM cyGbekTHBHEE IOpHAMYECKHe NpaBa (IOpPHIH-
yecKas CBOB0a NOBeleHUs), HEOTAEJNUMHE . QT IOPHAUYe-
CKHX 06s3aHHOCTeH, MOHUMAIOTCH 31eCh yXKe Kak (eHOMeH,
NPOHM3BOJAHBIA HJIH, BO BCAKOM CJydYae, 3aBHCHMHIA OT 06b-
eKTHBHOTO MpaBa, BXOASAIIHA B ero opOHTY,

2 Cm.: Urnatenko I. B. MexaynapogHoe npaBo M oOile-
cTBeHHBH mporpecc. M., 1972; Tyuwkuu TI. H. Teopus MexnayHa-
poaHoro mpasa. M., 1970, c¢. 272—273; Jlesuu . B. AxryanbHbe,
NpoGJMEeMH TEODHH MeXAyHapomHoro mpaBsa. M., 1974, c. 9—29; Jly-
kamyk M. H. MexnyHapomHo-npaBoBoe peryJupoBaHHe MeXAyHa-
poaHHx oTHoweHu#. M., 1975, c. 8—19; llypwaaos B. M. Mex-
Aynggonnue npaBooTHoIIeHusA. M., 1971, c. 16 u cuen.

I'. U. Tyukun numer: <«[IONHTKH NoAxoAa K MeXAyHapORHOMY
nmpaBy ¢ MepKaMH HalIHOHaJbHOTO NpaBa SIBJAIOTCA HayyHO HECOCTOs-
TeJIbHBIMH, TaK KAK NpH STOM He YUHThHIBaeTcs CrlelH(HKa Hcclenye-
MOro  sBJIeHHS. MexXAyHapoAHOe NPaBO — CBoeoOpasHoe NpaBoO»
(Tyukun T. H. Teopus MeXAyHapORHOro mnpasa, ¢. 273).
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JlocToiHO MPHUCTAJBHOTO BHUMAaHHS TO OBGCTOSITENBCTBO,
yro K. Mapkce, ®. Durensc, B. U. Jlennn, xapakrepHusys
mpaBo KaK MOPHAHYECKOe sBJIeHHe, HEHM3MEHHO NOJYEepPKH-
Ba/lHi—CBA3b HPaABa C 3aKOHOM, NOJ KOTODHIM CJeayeT No-
HMMaTb BCe MHOrooOpas3ve HOPMATHBHBLIX M HHHIX TIPaBO-
BBIX aKTOB, (opM npaBa, OOBEKTHBHPYIOLIHX HOPMaTHBHOE
IOpHANYecKoe peryaupoBanue. HuuyTp He CMelIHBas mpa-
BO M 32KOH, NPOBOAS MEXJAy HAMH Das3/nuus (B OXHOA H3
cBoux pabor K. Mapkc roBopuT 00 YCTaHOBJIEHHOM 3aKO-
HOM npaBe®), OCHOBONMOJIOXXHHKH HAy4YyHOro KOMMYHH3Ma
paccMaTpHBa/NH HX KaK sIBJeHHs OJH3KHe, B3aHMOOOYCJ/OB-
neunme.,%gnqg )_C 33KOHOM KaK (opMOH mnpasa OHH CBS-
3LIBaJIH TIABAEIE OCOBEHHOCTH MOC/AENHEro, B TOM YHCJIE €ro
crnenupHUYecKyl0 HOPMATHBHOCTb, MOMEHT «BO3BEJEHHOCTH»
KJ1acCOBO-TOCIOJCTBYIOIIEH BOJIH, €ro NOJIOXKEHHE KaK 0Co-
60#i wacTH HaJCTPOHKH, BO3BBHILIAMIOIIEHCS HaJ 3KOHOMHYe-
ckuM 6a3ucom, U T. J.

Ectb Bce OCHOBaHHSI yTBepXKIaThb, YTO MNOJOXKEHHe 00
QPraHHYeCKOM eIMHCTBE 3aKOHA H NPaBa KakK IOpPHAHYECKO-
ro ABJEHHS — pelalOmHUA IYHKT NMOATHHHO HAYIHONO NOA-
Xola K npaBoBoll jeficrBurensHocTH. [Touemy? Ilo xpaii-
Hefi Mepe, IO IBYM OCHOBaHHSIM.

Bo-nepBbixX, TOTOMY, 4TO COLHAJbHHA CMEIC] BOIJOLIE-
HHsl B Np@&Be RIaCcCOBO-TOCNOACTBYIOILEH BOJIH, ONpejeJeH-
HOH MaTepHaAbHELMU YCIQBHAMH JXH3HH TOCIOJACTBYIOLIETO
KJlacCa, COCTOMT B TOM, YTO TaKHM IyTeM KOHETHTYHPYeTCs
MoIIHas "TOUUANBHO-KNACCOBas cHAa. JTa CHJIA MO CBOEMY
Xapakrtepy, napameTpam, AeHCTBHIO TaKOBa, YTO MOXKET Cy-
IIeCTBOBaTb MMEHHO B BHJe 0COO0r0 HHCTHTYIHOHHOrO 0G6-
pasoBaHHs; TOJbKO B TaKOM BHJEe NPaBO OTJIHYAETCH .BCe-
OQIHOCTRIOY, 06IIe00A3aTeNbHOCTRIO, KAaUeCTBOM CTaGHIIH-
supymomerd _¢akropa # T. 1. U umeHfo B TakoM uHCTHTY-
LMOHHOM BHJE, HAJ0 3aMETHTD, MPABO SBJSETCS CHeuHdHu-

3 Cm.2 Mapkc K, dHreasrc ®. Cou, T 1, c. 127,

31 TepMHH «BceoOlllee» # APYTHe TEPMHHH, HeOGXOZHMHE A 060-
SHAYCHHUS PEryNATHBHHX TNOTEHUHAJbHBIX BO3MOXHOCTei mNpaBa, cie-
IyeT NMOHHMaTh TOJMBLKO B TOM CMHICJe, B KaKOM 3TO AOMYCTHMO B OT-
HOWIGHHH HaACTPOEYHHIX SIBJEHHH, M HMEHHO TaK, KaK TIOHMMaJH Tep-
MHH «BceoOllee» B OTHOWeHMH mpaBa K. Mapkc u @. dureabc (cM.:
Mapxkc K, dHreanbc &. Cou, T. 1, ¢c. 63; 1. 21, c. 310). Unaye
BO3MOXXHa HETOYHAass HHTEepNpeTalus B3[JsSAOB aBTOPa 3THX CTPOK, K
COXaJIeHHI0, YXKe HMeBIIas Mecto B Jureparype (cM.: KoHcTHTyuus

P u panbHefiee pasBHUTHe rOCYHapCTBOBEAEHHS H TEODHH INpaBa.
M, 1979, c. 87—89).
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YeCKHM COUHa/bHBIM 00Da30BaHueM, XAPAKTepH3YeTCsl 0CO-
GHMH CBOHCTBAMH; KeCTKOW CTPYKTYpO#H, cBoeoOpagHHIMH
3aKOHOMEPHOCTSIMH, BCEM TeM, YTO IIO3BOJISieT BUAETb B HEM
npeaMeT ‘OtoGOH - HAYKH — IIpaBOBeNIeHH . AOGDbeKTHBHDY-
eTcs. e NP4Bo B 0c000e HHCTHTYLHOHHOE COLHaJIbHO-KJIac-
COBOE HOpMaTHBHOe o0pa3oBaHHe Yepe3 3aKOH — IOPHIH-
yeckHe (OpMBI, KOTOpble OJHH CNOCOGHBI OpraHH30BaTh
NpaBoO KaK cBoeoOpa3Hoe IOPHIAHYECKOE SBJIEHHE, NPHBECTH
K KOHCTHTYHPQBAHUIO - II&JIOCTHONO, OTJIMYAIOLIErocss MOLI-

HOM" cuuIoft coillnaibhoro sBfAenns. PaccmaTpuBas MepHl
IO OrpaxKJeHHI0 paboTaloWHUX AeTell W NMOAPOCTKOB OT pas-
PYIIHTEIbHOTO JNEHCTBHS KaNHTAJHCTHYECKOH CHCTEMHBI,
K. Mapkc yka3wiBaa: «9TO MOXKeT GbITb JOCTHTHYTO JIHIIb
NyTeM INpeBpallleHHusl 00ujecT8eHHO20 CO3HAHUA B 00uiecT-
BEHHY!O cuAYy, a TMPH NAHHBIX YCJIOBHAX 3TOTO MOXKHO J0-
OGHTBCA TOJILKO IIOCPEACTBOM 00UjUX 3AKOHOB, TIPOBOIAHMBIX
B XKH3Hb TOCYJapCTBEHHOH BJacTbio»2. [loese-saBoenaiud
TIOJIU THIECKOM--BJ1 aCTHy - HHCANA -P. IDHresbe, TOCIOLCTBYIO-
IHA KJIBCC~<IPHRACT ~eBOHM - APATA3AHUAM BCEOGHYIO CH-
Jay'B dopMe 3aKOHOB»,

" Bo-BTOpBIX, NMOTOMY, (B ray6oKOM couHasb-
HO-pHIOCOPCKOM CMBICAS)  MpelcTaBaseT o600l BHCIIee H
£Ta0u/IbHOe BOILIOIIEHHe HOPMAaTHBHOCTH. Toit™HOpMaTHB-
HOCTH, KOTOPAH HAXKe B CBOEM. fiepBHUHOM, SJEMEHTapHOM
BHIE CMOCOOHA MCKIAKUHTH;*rOBops caoBamu K. Mapkea,
«IPOCTO CIydad» M-<«POCTO HPOHU3BOS, a B IpaBe, MOJY-
YYB KayeCTBO BCeOOIIHOCTH, O CaMOH CBoell IpHPOJe BhHIC-
Tynaer Kak (akTop, MpPOTHBOCTOSLIMN (pasyMeercs, B 3a-
BHCHMOCTH OT KOHKPETHBIX 3KOHOMHYECKHX, COIHAaJbHO-

KJ1aCCOBBIX YCJIOBPIﬁ ) H%OHE@OJIY, CBO€BOJIMIO OTIEeJNIbHBIX

WHCTHTYIHOHHOCT TIpaBa sBJIAETCA TOH ero 4eprof,
KOTOpasi MO3BOJISIET NOBOPHTb O ﬁ&ﬂ%& HagcTpoey-
HQH.. DPUPOAR:-OTHOCACD B ODIeM K HACONOTHUSCKHM SIB-
JIQHUSN, { < ~.CO3HaHMIO%, NpPaBO BMeCTe C
TeM M HMEHHO NOTOMY, YTO fIBJIsIeTCS 00pasoBaHHEM HHCTH-
TYIHOHHOTO NQPANK de.B £AMHCTBE € IOCYAAPCTBOM COCTAB-

22 Mapkc K, dureanrc . Cou, 1. 16, c. 198.

3 Mapkc K, dureanc @, Coy, 1. 21, c. 515.

34 CMm.: Pa6uunoBuy II. M. IlpaBo kak sBJeHHE OOLIECTBEH-
moro cosnauust. — IIpaBoBefenne, 1972, Ne 2; YepnoGbeanr I. T
HeKoTOpHle acmeKTH B3r/IANOB ODHreabca Ha npaBo (K 160-metmio co
AHA poxaenns). — CoB. rocyAapcTBo u mpaso, 1980, Ne 11, c.31—32.
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nsteT ocofyl0 YacTb HAACTPORKH HAX ~ 3KOHOMHYECKUM
Ga3HcoM. S T T

Oco6eHHOCTH NMpaBa KaK HHCTHTYLHOHHOrO 06pa3oBaHHUs
CBHJETEJbCTBYIOT O TOM, 4TO B 00J1aCTH NPAaBOBOH JeM-
CTBHTEJbHOCTH HeobGxomuM Gosiee TyOoKHH, 60jee TOHKHHE,
IMaJeKTHYECKHH# MOAXoj4 K ocBelleHHIO GopMbl M cojep-
x)aHus npaBa. CyGCcTaHLNSA, «BeHIRCTBO»HPABRAIPEICTAB-
JSIOT COOOH BbIpaKeHHHe B E%OpMaJII/IsOBaHHOM“ BUJE, B
TeKCTaX MNPABOBBIX aKTOB, NpaBu/ia, npeamucanus. Orcio-
Ja — oco6Bhlil, _BRICOKUkix YPOROHD - OBbEKTUBKPOBAHHOGPH,
KOTOPEI TiB$B0/IseT HCNO/baoBaTh HOHSTHE HHCTHTYIMOH-
Hoe 06pa3GBaHie» B CTPOLQM CMEICTE 3TOro BhpaMeHHn®
H KOTOPHW™ B "OTiHUHe OT OGBEKTHBHDOBAHHOCTH TaKHX
SIBJIEHHH, KaK NpaBoco3Halie; " Fasoinr~npapo-Ha nJoc-
KOCTb YeTKOH, NpeiMeTHO ouepyeHHOH peanbHocTH. [loTo-
My-10 _($opMa . IpaBa — He NMPOCTO HEYTO BHelIHee IO OT-
HOLIEHHIO K €ro CofepxkaHH}0 (KaK 3TO HepeiKko TOJKY-
eTcsl, HanpuMep, TMPH PacCCMOTPEHHH COOTHOLUEHHS HOPMBI
H CTaTbH 3aKOHA, CHCTeMbl TpaBa M CHCTEMbl 3aKOHOJA-
TeNbCTBA), a CaMa OPTraHH3alUHs COAEPXKaHHS, KOTOpoe
00beKTHBHPYETCH H CYLIeCTBYeT, JHIIb GYyAyYH OTJIHTHIM
B u3BecTHble (opMbl. IlpHueM 3TO Kacaercs He TOJBKO
BHyTpeHHell (OpPMBI, BbIpaxkawmolled YeTKYl0 CTPYKTYpPHpO-
BAaHHOCTb NpPaBa KaK «MAaTepPHAJH30BaHOH CHCTEMBI»®, HO
H BHellHeH (OpPMbl — 3aKOHOB, HHBIX MPaBOBHIX AaKTOB,
NpeCcTaBIAIOMHEX c0o00f HeOOXOZUMBIH, KOHCTHTYTHBHBIHA

MOMeHT B (GODMHDOBAaHHM M C€aMOM CYyLIeCTBOBaHHH
npasa?.

% O6 HHCTHTYUMOHHOCTH IO OTHOLIEHHIO K mNpaBy cM.. Jpo 6-
Huuxkuft O. I. Ilouatue Mopam, c. 257,

% CMm.: 30608 P. A. O pa3paboTke HEKOTOPHIX HOBHIX KaTero-
pUA MaTepHaJHMCTHYeCKOH NHaJIeKTHKH B COBETCKHA NepHox. — BecTHHK
JITY, 1968, Ne 5, c. 50—35l.

% B. H. KynpsiBueB 06OCHOBaHHO OTMeYaeT, 4yTo CheludHuecKas
YyepTa HOPMEI IpaBa — «3aKpeIVieHHe ee B 3HAKOBEIX CHCTeMaX, KOTO-
PBIMH CJTyXaT IOPHAMYECKHe MCTOYHHKH M B TNepPBYI0 oyepenb (B COB-
PEMEeHHBIX YCJOBHSX) 3aKOHOAATEJbCTBO. VIMEHHO 3TO INpHmaer HOpH-
JMYECKOH HOPMATHBHOCTH (OPMANbHYIO ONpefe/eHHOCTb, YEeTKOCTb H
CTabHJBHOCTb, KOTODHIMM OHa 3aMETHO OT/IMYAeTCH OT HHOH COLUab-
HOl HopmaTHBHOCTH (Hanpumep, mnpaBua Mmopanu)» (Kyzxpss-
neB B. H. [Opuanueckne HOPMH M ¢aKTHyecKoe NoBefeHHe. — CoB.
rocynapetso u mpaso, 1980, Ne 1, c. 15). CuepyeT JAHLIb 3aMETHTh,
UYTO HMEHHO BbIpa)KeHHe HODM B IODUAHYECKHX HCTOYHHKax H NpHAaeT
NpaBy Ty HHCTHTYNHOHHOCTb, KOTOpas BecbMa CYIIECTBCHHO BBIANSET
€ro CpeiH APYrHX COLHAJbHBIX SBJIEHHMH.
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B B 10 e BpeMs CYUIECTBEHHO BaXKeH M TAaKOH MOMEHT.
XapakrepHays NpaBO Kak sIBJeHHe OJIH3KOe, B3aHMO0GYC-
JIOBJIEHHOE C 3aKOHOM, BHE ero B €BOEM pa3BHTOM BHJE
HEBO3MOXHoe, T HHTepPIPEeTHPOBaTb €AHHCTBO
Mexny.mw% -06pa3OM, UTO CaM To ceGe 8aKoH (Tpa-
BOBOJ{ .@&T) ~—9T0 H €CTh COGCTBEHHO MPaBO u- 410, CJel0-
BaTeAkiiQy-Wio0Le H-BeskHe HPapOBHe aKThl WIM HX COBO-
KynHOcss: CaMy, [0 . £e0e -0fpasyior-npaBo: JaKopn B YKa-
3aHHOM BHIlIE CMbICA@wn; HOT PYMRHT. KOHCTHTYH-
DOBAHHs UPABa; NPHAAHHS KJIACCOB -mcuggc;ﬂgx.mu;eu BOJIE
KaueCTs HHCTHTYHHOHHOFO oro-peryasaropa, 06-
J1ajiaolierg. MOMHOH COIHANLHON CHJOI. Camoe_xe mpaBo
noToMy i TpaBo, 9TO OT/IHYAETCS HOPMATHBHOCTHIO, «BO3-
BeJIeHHOCTbIO», ABJISIETCS BOMJIOLLeHHEeM JOPHIAHYECKQH CBO-
Goabl HnOBeAEHHA YuacTHHKOB "06HlecTBeAHBIX - OTHOLICHHIA,
HOPMETABNSIEPRTCPCH NPABOMEPHOCTH - 3T ORG-SR
(Ro3BONEHHOIT T =Swmpemennoro) 7, ClEJOBAaTEALHO, PAC-
KPhIBaeresi—#aK: CHeunndAuetraf ¢eHOMEN B &nnHcTBe  00D-
eKTHBHOTO" HCyGEeKTHBHOTO ‘Mpasa (1.5.7.). A 3To 3HauuT,
YTO 3aKOHBI, HHble aKTHl IOCylapCTBa, JIHIIEHHbIE TaKOTo
pona «BO3BeJeHHOCTH»,— ocoboro, oTMeueHHoro K. Mapk-
coM crnenH(HYecKOro MpaBOBOrO COJAEepKaHHs, BONJOILAIO-
Ilero HJeI0 KJacCOBO ONpeleseHHOH CHpaBelJJHBOCTH, MO-
TyT CTaTh B YCJOBHSIX 3KCIJyaTaTOPCKOro o6IlecTBa «myc-
THIMH MaCKaMH», 2 TO H «3aKOHOJAaTeJbCTBOM MPOH3BOJIA»®.

Ha nocnenHnii u3 mpuBefeHHEIX MOMEHTOB HEOGXOAMMO
06paTHTh ClENHaJbHOE BHHMAaHHE.

Ecnin B cOOTBETCTBHH ¢ TEOPETHKO-NPHKIALHEIM TPO-
¢uneM mpaBoBeJeHHSI NONBITATHCS BBILEJHTb Ty XapaKTe-
PHCTHKY NpaBa, KOTOpast OPHEHTHPOBaHA HA_NPAKTHUECKYIO
cTopony NpaBoBOH _JeHCTRHTEILHQCTH, TO TIPAaBO NpelcTaer
IMPEOCAUTEAR (Mepbt) mpuéutm “f038018HH020
poc:rapa -NPAsoMepHo2o- nosederus “Monell, UX KOJNJIEKTH-
,ﬂ BOB, COLMAJLHEIX 00pA30BaHUi H, CJEJOBATENBHO, KpUTe-

PdR, 10pucuaBERod- npagomeprocry (COOTBETCTBEHHO — He-
NPAaBOMEPHOCTH) 3TOro NoBefeHHs. [Jy6MHA MapKCHCTCKO-
JIEHHHCKOA KOHIENIHH INpaBa, OTTEHsIOmeH# ero KJacco-

38 Cm.: Maprc K, dHreanc ®. Cou, T 1, c. 158—159, 163.
U, Hago mnojaraTh, TOJAbKO IIPH «G€33aKOHHOM»  3aKOHOMATeLCTDE,
KOrAa TOCHeAHee JHIIEHO CleundHYecKH NPaBOBOrO COAEPIKaHHS, Mpo-
HCXONHMT paspHiB NpaBa M 3aKOHa H BO3MOXHO «Yy3aKOHEHHOe Gecmpa-
Bue» (cv: Wagner Y. Gedanken zur Begriffobestimmung g
Rechts. Im: Teoretisch — methodologische Problem {iber Recht und
Rechtssistem. Leipzig, 1976, S. 16—17.
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Byl0 IIPHPOAY, €ro 3HayeHHe MOLIHOA KJIaCCOBOHA CHJIBI,
06y.CI0BIEHHOR 3KOHOMHYECKHM 6a3HCOM, B TOM H COCTO-
HT, YTO YKa3aHHBIH {IOAXOJ IIOMHMO BC€X HHBIX MOMEHTOB
06bsAcHAECT HEOOXOAUMOCTh TOrO, YTOOLI CBQGM&.EQ,BegeHnﬂ
YYaCTHHKOB OOLIECTBEHHBIX OTHOIIEHHH B KJaccOBOM 00-
llecTBe BOMJOUIAJAChL B CHCTEME Aéglgggg_ms};bléggw_ggﬁgggu&qve;
CKHX QPsily QIHPAIOLIUXCS HA _ roCyAapCTBEHHO-BJIACTHLIH
KPHTepHil - Bpa#BOMEPHOr0 H HeHpaBOMEpHOID,.T. €. Ha CHé-
nuduyeckoe MHCTUTYLHOHHOe HOpMaTHBHOe o6pa3oBaHHE —
00beKTHBHOE IIPaBo.

OaHO 3aMeuyaHHe O TEPMHMHOJOrMYECKOM 0G03HaYeHHH
CHJIBI NpaBa KaK MHCTHTYLMOHHOrO o6pa3oBaHus. 3J1ecb
1es1ecoo6pasHO HMCMOJIb30BaTh BEIPAXKEHUE . IOPHAMYECKAs
Syeprusiy ~ROL KOTOPOH CJielyeT NOHHMAaTb peaJjibHOe Op-
raHH3allUOHHOe MefCTBHEe MpaBa, YMOpPSAOYeHHyI0 o0O0s3a-
TeJIbHOCTb, ONMHMPANOIIYIOCS HAa_BQ3MOMKHOCTb rOCyAapCTBEH-

S el e .

HQLQ_JpMHYXKJIeHHs, Korjia npaso QakrHuyecku BEICTyflaer
B KayeCcTBE OCHOBaHHS, OIpeJeJSIOLIEr0 IpaBOMEpPHOCTDb
(v HempaBOoMepHOCTb) noBeleHHsi. CJIOBO «3Heprusi» lieJe-
co06pasHO HCNOJb30BATh MOTOMY, YTO NPH OCBELIeHHH BOI-
poCOB CHJBI NpaBa BaXHO B psjle cJyyYaeB ykKa3aTb Ha
peasibHOe [efCTBHe 3TOH CHJIB, CBSI3BIBas €r0 K TOMY Ke
C TEM HJIH HHBIM 3JIeMEHTOM NpPaBOBOH AeHCTBHUTEIbHOCTH.
YKe B 1aHHOM MeCTe HeOGXOAMMO MOAYEPKHYTb, UTO MMEH-
HO NPaBO.KAK-HHeTHTYHHOHHOR 06pa30BaHNE, BHICTYNAlONEE
B BHAE CHCTEMB| HODMATHBHHIX - TIPEANHCAHMMw~ ABJAECTCH
(baKTHYECKEM . HCTOUHUKOM - H- - HOCHTEMEM . JQPUAHYECKON
SHEpruu, a CAedOBATECAbHO, KPUTEPUEM,. Ha- GCHOBL. KOTOPO-
r'o .onpepensiercs . npaBoMepioers™~{ik Mnmwgocgb)
NOBEJEHHs . yYaCTHUKOB QOLIECTBEHHBIX OTHOLIEHHH.

= N LN B AT AR R R

PaccMoTpeHHe NpaBa KaK COLHAJbHOM cHJbI TpebyeT, Halo AyMaTb,
HCIIOJIb30BAaHHA €lle OlIHOﬁ KaTEeropHH, KOTOpYH MOXKHO Ha3BaThb <€pezy-
AATUBHblIEe KaxecTea npasa® B OTJHYHE OT IEPBHYHBIX CBOHCTB npaBa
(0o611e0653aTeNbHON HOPMATHBHOCTH, (OpMaJbHOH ONpEeNeNEeHHOCTH, CH-
CTEMHOCTH, TOCYAapCTBEHHOH TapaHTHPOBAHHOCTH, NPaBoOOsA3HBAIOLIErO
neiictBusA). PeryJsTHBHHE KaueCTBa MNPEACTaBJAIOT KaK OH INPOEKLHIO
NepBHYHHX CBOMCTB Ha COLHaJbHBIE NnpoLecChl, BhIpaXKaWIYI0 INOTEHIH-
aJlbHble BO3MOXKHOCTH IIpaBa, ero CHOCOGHOCTH, NOHHMaeMble, pasyme-
eTcs, B TOM CMhicjlie, B KaKOM 3TO JAOMYCTHMO B OTHOLIE€HHH HaACTpoeu-
HHIX SIBJIEHHH.

OcHOBHHE NpOSABJICHHA H IOKa3aTeJH MOLIHOMA COLHAJMbHOA CHJH
TNpaBa — ero KayecTBa:

8ceobuyHoCTY: CNOCOBHOCTL BBECTH M obecneunBaTh B OGLIeCTBEH-
HOf JKM3HH B NpHHUHMME OGWHMA AJs BceX CYGHEKTOB, €NMHHIN, ONHHa-
KOBHIl a5 BceXx NOPAAOK, QYHKIHOHHPYIOLIMA HENpephlBHO BO BpeMe-
HH; IPH 5TOM OXBAaTHBATh PETYJHPYIOIIHM BO3AeACTBHEM BeCbMa LIHPO-
KHE KDYr ofwecTBenHnX OTHOWEHHA, ofecneyHBaTh 3aKpelJieHHe H
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OXpaHy OTHOWIEHHH H LEHHHOCTell B CaMbiX pa3/HYHHIX cdepax COHHu-
aNbHOH JKH3HH, B TOM UHC/Ie B TeX, KOTOPHE ONOCPeNyloTCS HHbIMH
COLHaNbHEIMH HODMaMH;

crabuausupyoueeo ¢axropa: cnocoGHOCTL obecneyHBaTh yCTOMYH-
BOCTb, IOCTOSIHCTBO MAAHHOIO MOPSAAKa B OGLUECTBEHHBIX OTHOLUEHHSAX,
npHYeM HafoJdro BIepej, Ha NOCTOSIHHOH, Ha HEH3MEHHON B NpHHUHIE
OCHOBE;

coyuarbroll gopmetr, Oaroujell 3pexT «eapanTuposannozo pesyio-
TarTa»: Ccnoco6HOCTb Ha MaKCHMaJsbHOe, HAaCKOJNBKO I03BOJSET COLHab-
HBIH HaJACTPOEYHBIH HHCTpYMeHTapHil, BO3JefCTBHE Ha Jiofel — JOCTH-
JKeHHe 3aJIOKEHHBIX B IODHJIHYECKHX HOpMax NpPOTrpaMM, Mojenedl IoBe-
JleHHS;

goprbl, obecnewusaroujesi COYUANbHYIO AKTUBHOCTL:  CNOCOGHOCTb
onpeiensTbh cojeprKaHHe, 06beM H paMKH COLHaAbHOH CcBOGOAH yuacT-
IIMKOB OOILIECTBEHHbIX OTHOLIEHHH, MepPY HX CaMOCTOSITENbHOCTH, CBO-
60 HOrO, HHHLHATHBHOTO [eHCTBOBaHHS,

Bce 3TH perynaTHBHble KauecTBa BbIPAXKaloT, pa3yMmeeTcs, INOTEH-
LHaJbHbHle CNOCOGHOCTH INpaBa, €ro pe3epBE, €ro BO3MOXHYIO HODHIH-
YeCKyl0 3Hepruio. Kak KOHKDETHO OHH NpOSIBJISIOTCH B TOH HJH HHOM
NpaBOBOH CHCTEME, KaKOBbl HX COOTHOILUEHHE, yIeJbHHH Bec H peajlbHOE
COllHaJNbHOE 3HayeHHe, 3aBHCHT OT KJAaCCOBBIX, COLHaJbHO-HCTOPHYECKHX
ycnoBu#H, ocobeHHocTeH cojepXKaHHA, CYUIHOCTH JaHHOH NpaBoBOH CH-
TE€Mbl H HEKOTOPHIX HHHIX ()aKTOPOB.

. lIpaBo — HHAMBUAYAJIbHO-IPABOBas HAEATENbHOCTb —
paBocyaue. KiaccoBasi CylmHOCTb NpaBa INpefnonpejedser
He TOJIbKO ero OCOOeHHOCTH KaK HHCTHTYLHOHHOro 06paso-
BaHUs, €ro CHJYy, CBOHCTBEHHHIE €My DeryJATHBHbIE KauecT-
Ba, HO M XapaKTepHble YepThl IOPHAUYECKH 3HAUHMON HH-
AUEHAYaJbHO-NIPABOBOY AEATeJbHOCTH KOMIETEHTHBIX opra-
HOB, IIpeXJe BCero OpPraHOB MpaBocylus, cyAa (a B psue
CJyyaeB—H CaMHX YYaCTHHKOB =OCIJeCTBEHHBIX OTHOLIe-
HHi)., 77

ITo cBOMM HCXOZHBIM MOMEHTaM HeoOXOAMMOCTb YKa-
3aHHOH JesiTeNIbHOCTH CONpSXKeHa cO clelu(uUKOd Inpasa,
BEID2XKEHHOTO B CBOEro poja aGCTpakKuuaX — oGIIHX HOp-
MaX, crneun@uxoi, Tpebymomre#t, UTo6Ll Ha OCHOBE JeHCT-
BYIOILUX HOPM Obl10 obecnedeHo WX HHIMBHAYAJNU3HDOBAH-
HO€, KOHKPEeTH3HDOBaHHOE- JeHCTBHe, IPaBOBOe pellleHHe
pa3Hoo6pa3HbIX BONPOCOB, BBITEKAIOIIMX M3 CHTYyallMi,
KOTOpble HMEIOT IOpHAHYecKoe 3HayeHue. B ToM-To M coc-
TOMT OJHO H3 BaXKHHIX JOCTOMHCTB IpaBa, YTO OHO, OyZmy-
Y4 HODMATHBHHIM, OOIe0653aTesIbHBIM (BCeOOIIMM) pery-
JATOPOM, B TO e BpeMs BOHpaeT B ce6d JOCTOHHCTBA
HHIHBH/YaJbHOIQ.. PETY/IHPOBAHUST OOLIECTBEHHBIX OTHOLIe-
infi (1.44.).

WrauBuayanbHO-NpaBoBasi  JesiTebHOCTb,  HMeloluas
NpPH pexHMe 3aKOHHOCTH XapaKkTep INpPHMeHeHHs mpaaa,
NPUBOMT K BHIPaGOTKe uHOUBUOYAAbHOIX NPABOBHLY.- NPED-

o
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pucanuil. DTy NpeANHCAHUSA, COAepKalllHecs, B YACTHOCTH,
B pelleHusX CyfOB 10 TPaXKAAHCKHM M YTOJIOBHHIM JejaM,
B Pa30BBIX AKTAX .aJAMHHHCTPATHREBIX .OPTaHQR, BRHIIOJHSA-
0T NPeHMYLIECTBEHHO _Q0EeQIEUUTeAbHYIO -DYHKIMIO, Hale-

JIeHBI_Ha TO, YTOGH obecleynTh, MOAAEPKATh, LOBECTH 1O
HeQOXO LA, PeayitTata. 3a/i0KeHHEe B HODMax o0uiye
HpOrpaMMbl NOBeleHHsA -Ji0fed, Bmecte ¢ TeM OHH B u3-
BeCTHBIX TpeJleNax BHINONHAIOT H,HHAHBHIYAJIbHO-DETY.IH-
THBHYIO (QYHKIHIO: KOHKPETH3UPYIOT COAEpiKanue. Hpdas H
00s13aHHOCTeH, BHX M OOBEM Mep. IQCYAAPCTBEHHOTO IIDH-
HYXJIeHHss u T, 1. Mnave rosops, HHAMBHIyaJbHblE Npel-
nucaH¥#, X6T4 M He BXOAAT B COOCTBEHHO NPaBO, BCE XKe
BCJIE] 32 IOPMAHYECKHMH HODMaMH MOTYT OBITb MCTOYHHKA-
MU, HOCHTEJNSIMH IODUAHYECKOH SHepPruH, KPUTEPUSAMH Npa-
BOMEPHOCTH IIOBeJeHHsI YYaCTHHKOB OGILNEeCTBEHHBIX OTHO-
HIeHHH%,

U BOT 3mech NO/IXHO GHITb NPUHATO BO BHHMaHHe Clle-
Jnyloliee,

Pemalolee, 4T0 pacKpbiBaeT COLHAJbHO-NOJHTHYECKOE
M IOpHAMYECKOe 3HAaYeHHe HHAMBHAYaJNbHO-PAaBOBOH jed-
TeJIbHOCTH, — 3T0 OCOOEHHOCTH MHaHHOH 00LlecTBeHHO-IKO-
HOMMUeckoii ¢opmauuu, KmaaccoBas cymHocTh npasa. Co-
LLMaJIbHO-9KOHOMHYECKHe, TNOJHTHYecCKHe noTpe6HOCTH 006-
IIEeCTBEHHOH KHU3HH, BOJS TOCMOACTBYIOLIEro KJacca Ipo-
BOJSITCS HE TOJbKO depe3 OOBEKTHBHOE NPaBO, HO H yepe3
rocy1apCTBEHHO-BJIACTHble HHAMBHAYyaJbHble NpPeANHCAHUS.
[Tocnennne, TakuM 006pasoM, HIpPAlOT BecbMa 3aMeTHYIO
posib B oGecneyeHHy TOro, YTOOB MPaBOBOe PeryJHpOBaHHE
BOIJIOIIAJI0O HOPMAaTUBHOCTb B CMEICJe COLMAJbHOH ONpaB-
JaHHOCTH, OGOCHOBAHHOCTH, NpPaBHJIBHOCTH C NO3HUHHA
TOCIIOACTBYIOIIUX OOILEeCTBEHHBIX OTHOLIeHH#. DTo mpenon-
pelensieT W OLEHKY HHIHBHIYaJbHO-PETyJSITUBHBIX 9Je-
MEHTOB, HX peaJbHOr0 3HayeHHs, KOTOPOe B 3aBHCHMOCTH

3 KpoMe rocynapcTBEHHO-BJACTHBIX HODMATHBHbBIX M HHIHBHIYalb-
HbIX TPEANHCAHHH, HCXOASAIMX OT KOMIETEHTHbIX TIOCYHapCTBEHHLIX
OpraHoB, B OTpacifix NpaBa, IAe AOMHHHPYIOUIMM SIBJASETCA JHCIIO3H-
TIIBHOe peryaupoBanHe (1.17.4), M3BeCTHOH <«IOpHIMYECKOH 3HEpruei»
MOryT obJafaTh TaKe IpaBOMEPHble [JeHCTBHS YYaCTHHKOB OOGILLECTBEH-
HBIX OTHOLUIEHHH — JOTOBOPH], ONHOCTOPOHHHe aKThl H Ap. O6 «aBTO-
HOMHOM»  DeryJHDOBaHHH, «CaMOPEryJHpPOBaHHH» CM.: Fopue-
HeB B. M. Cnocobn u opraHHsauxoHHHE (OPMBEI NPaBOBOTO peryJH-
POBaHHSA B comMaJMCTHYECKOM obmecrse. M. 1972, c. 173—174; ® aT-
Kynaue & H, Uynwoxkuu JI. JI. CounanpHasi LeHHOCTb H 3ddek-
THBHOCTb NpaBoBo#t Hopmbl. Kasanb, 1977.
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OT COCTOSIHHS 3aKOHHOCTH, HHBIX COIMAJIbHO-TIOJHTHUECKHX
YCJIOBHH MOMKET 3aKJI0YaTbC KaK B YCTPAaHEHHH TEHEBHIX
CTOPOH HODMAaTHBHOI'O DEryJHPOBAaHHS, B ero oO6OralleHHH,
TaK H B KJIaCCOBO ONpPE/Le/NeHHOR KODPEKTHPOBKe, «HCIIPaB-
JIEHHH» IODHAMYECKHX HOPM, B Je(OpMalHH «3anucaHHOro»
B IIpaBe.

B skcniyaratopckux o6lecTBaX BJIACTHO-HHAUBHAYaJb-
Has JReATeJbHOCTb IOCYJapCTBEHHHX OPraHOB BO MHOTHX
CIyuasx CBS3aHa C HapylleHHeM 3aKOHHOCTH. MMeHHO uH-
IMBHLYaNbHO-NIPABOBAN JMeATeNtHOCTh ~ (cyne6HOe ¥ aIMH-
HHCTPATHBHOE YCMOTpDeHHe) MO3BOJISieT CyJeGHBIM H HHBIM
OpraHaM 3KCIJIyaTaTOPCKOrO I'ocyJapCTBa CBOAHTb HAa HET
BHEIlIHe JeMOKDPaTHYeCKHe NpPaBOBhE YCTaHOBJEHHS, BHIXO-
JIAaIMBaTh HX OTHOCHTEJNbHO INPOrPEeCCHBHOE COJEpIKaHHE,
MOANPAaBJAATh 3aKOHBI, NPHHATblE INOCYAApCTBOM B pe3yJib-
TaTe JaBJEHHS PEBOJIIOLHOHHBIX, IIPOTPECCHBHEIX CHIL. Bce
3T0 M obecneyHBaeT, MOPOH IPH MOBOJILHO IIPUBJIEKATENb-
HOM QJacane 3aKOHONATe/NbCTBA, (QYHKUHOHHPOBAaHHE IOPH-
JMYECKOH CHCTEMBl KaK IOC/IeNOBaTEeNbHO DKCIIYyaTaTop-
CKH-KJIaCCOBOIO peryJsitopa.

B counanucTHyeckoM oO6lLeCTBe MHAMBHAYaJbHHE Npel-
MHCAHHS HOCAT CTPOTO IOJHOPMATHBHBIA Xapakrep. B yec-
JIOBHSAX peXHMa COLHAJHCTHUECKOH 3aKOHHOCTH HHIMBHAY-
aJbHOE peryJMpoBaHHe BooOllle MOXKeT ObITb TIPH3HAHO
NIPaBOBLIM JIHIIb MOCTOJBKY, IOCKOJbKY OCYILECTBJSETCS
Ha OCHOBe, B mpejenax, Gopmax u mpoueaypax, Ipexnyc-
MOTPEHHHIX I0DHAHYECKHMH HOPMaMH. 1lpu. pexume crpo-
rofi 3aKOHHOCTH €JMHCTBEHHO COLHAJbHO OIpPaBJaHHHIM,
3axouomepnbm““°’66‘r§ﬁmmeu MeXAY. JOPUANYECKHMH. HOP-
MaMH ¥ MHAABULAYAJIbHBIMH NpeANHCAHMAMM SBAAETCA Ta-
Koe, NIPH KOTGDOM frepBble (IODHAWTECKHEe HOPMH) BLICTY-
NMalT HCXOMAHHBIMM, IODHIHYECKH IIeDBHYHEIMH, a BTOpHE
(unpuBHAyaNbHbBlE NPENUUCAHHS) — IPOH3BOAHEIMH, IODH-
JHYecKH BTODHYHBIMH. MIMeHHO Torja npu NOMOINH aKTOB
CyneGHBIX, a TaKxkKe HHBIX IPaBONPHMEHHTEJbHHX OPraHOB
BO3MOXHO 060raTHTb NPaBOBOe DeryJHpOBaHHe, B IOJHOH
Mepe OCYIIeCTBJIAT €ro C YYeTOM KOHKPETHBIX JKH3HEHHBIX
CHTyaLHit. e R A
< t)‘; l]pagpﬁf’%ﬁcrema [Tpexxne Bcero o6paTHM BHH-
MaHHe Ha crefymffice. B cBsisn ¢ _HHAMBUAYaJbHO- NPaBoO-
BOH JeATeJBHOCTbIO KOMIETeHTHHX QPFaHGB, Kak G BGH-
pasi 1OpPHAHYECKYIO JHEPrHio HWHIMBHAYAAbHEIX IIpejmHca-
HuH, CKnaJbiBaeTCsl OCOOBIH IOPHAMYECKHH (peHoMeH, 6J113-
KUl MO psily uepT, XOTS H He TOXJAECTBEHHHHA, K IOPHIH-
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9eCKHM HopMaM (IO NOCTOSIHCTBY (DYHKUHOHHPOBaHHS, CTa-
GUIBHOCTH, TO CBoeH CyOCTaHUHH, XapaKTepuaylolleHcs
eIUHCTBOM B CBOHX IIeDBHYHEIX NPOSIBJEHHAX COJepKAHHS
4 Gppmb).

TO — cyOebras, a Takke (MpaBia, B MeHbleHd Mepe)
H/unas ropuduueckas npakTuka, NPeACTaBJSIOILAS COGOH
chenuuyeckuii y49acTok NpaBoBOH JeACTBHTENbHOCTH, Ha
KOTODOM TOXXe MOKHO IIPOBOAMTb B KH3Hb KJIaCCOBOCTb
npaBa H B CBSI3H C 3TUM OKa3biBaTb MHOTOTDAaHHOE BJIHA-
HHe Ha npaBoBoe peryaupoBanue (1.20.1.).

KOHCTHTYTHBHOe 3HayeHHe B TPaBOBOH AeHCTBUTENIbHOC-
TH HMMeeT ellle ONHO SIBJIEHHE, KOTOpOe npaMO BHIpaXKaer
KJIaCCOBOCTb  TIPABA, — LoCRARGIRYIQUIEE aHMe,
'?CT):II}%e_% 7293 T0, UTO NPHHAJIEXHT K TIPAaBOBOH HJ€0JIOTHH

Hrak, B mpaBoBO#i NeHCTBUTENBHOCTH BHIIEJSAIOTCS Ta-
KHe B3aHMOJEHCTBYIOLMe OCHOBHbIE 3JIEMEHTH, HMeloLle
KOHCTHTYTHBHO€ 3HayeHHe, — COOCTBEHHO MTpPaBO, OPHIH-
YecKas npakTuka, paBoBast ¥AEOIOrHUs.

KakuM e ToHATHEM “BOSMOXKHO OXBaTHTb BCce 3TH
aneMeHTH? Jla mpuyeM Tak, YTOGH B NOJIHOH Mepe coxpa-
HHTb B YETKOM, <«HEPa3MbITOM» BHIE KaTeropuio, BhIpa-
J)Kapmylo IJ1aBHOe B IPAaBOBOH JeACTBUTEJNBHOCTH, CaMo
HHCTHTYIHOHHOE COLHMAJbHO-KJaCCOBOEe HOpPMAaTHBHOE 00-
pasoBaHHe — 00BLEKTHBHOE MIPaBo?

ITonsiTueM, kOTOpoe OBl OXBAaTHJIO Ha OCHOBE IOpHIHYe-
KHX HOPM B €JHHCTBE M BO B3aHMOCBSI3H BCe KOHCTHTY-
THBHbBIE 3JIeMEHTHl NPaBOBOH JeHCTBHTEJBHOCTH H 0OpHCO-
BaJIO, TAaK CKa3aTh, OOWIYI0 KOHCTPYKUHMIO JeficTBYOLIEr0
Tpasa B TONH MJM HHOH CTpaHe, IBJISIeTCS NMOHATHE NPABO-
804 CUCTEMbhe DTO TIOHATHE (koTOPOE, HECMOTPH {4 Biin3-
KOe 3BYYaHHe H HEKOTODble TOYKH CONPHKOCHOBEHHS pac-
CMaTpPHBAeMbIX SIBJIEHUH, HYXKHO CTPOrO OTJHYATh OT IO-
HATHA CHCTEeMBl NpPaBa —CTPOEHHSA .IIPAaBa KaK--HOPMATHB-
HOrQ_ QGPa3CUTNAF) TPH3BAHO HE TOABKO AaTh KOHCTPYK-
THBHYIO XapaKTepHCTHKY NDPaBOBOH [eHACTBHTE/]bHOCTH, ee
E‘rpyx'rypnoro NOoCTPOeHUA®, HO U OTPA3UTb TeHeTHUYECKHH

40 CTpyKTypHOe IOCTpPOEHHEe INPaBOBOH CHCTEMH XapaKTepH3YeT, B
YacTHOCTH, BO3MOJKHOCTb HeNmocpeAcTBeHHOro ¢opMHPOBaHHS HOpMa-
THBHOIO COJepXKaHHs INPaBa uepe3 JeATeJbHOCTb CYAEGHBIX OpraHOB
HJIHM, HanpOTHUB, HCKJAIOYEHHE TaKOA BO3MOXHOCTH, KOrjJa IpenesbHO
YETKO pa3MeXXeBHIBaeTCs IPaBOTBOPYECTBO H HHAHBHAYaJIbHO-NpaBOBast
NeATeNLHOCT H NOCJAENHAS] B YCJOBHSIX DEXHMa 3aKOHHOCTH BHICTYma-
€T B KauecTBe NPUMEHEHHs IpaBa.
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aCIeKT CHCTEMBI!!, B NaHHOM CJy4ae — poJb M COOTHOLIE-
HUe NPaBOTBOPUYECTBA M INPAaBONPHUMEHHTEJBbHOH JesTelb-
HOCTH KOMIIETEHTHBIX OpranoB. IIgusTtne mpaBoBoit cucre-
Ml CJeNOBAaTeNbHO, ONHOM M3 CBOMX TPAHEN oXBaTHBaeT
HeATeNbHOCTD YUYPEXKAECHHH, BHINONHAIOUWMX OPHIMYECKHE
GYHKIMH,— 3aKOHOLATENbHBIX, CYNe6GHbIX:,

EcTb 10CTaTOYHO BeCKME OCHOBAHHS MOJIaraThb, YTO MO-

HITHe NpPaBOBOH CHCTEMBl HapsAly ¢ YKa3aHHBLIMA IJIaBHBI-
MM KOHCTHTYTHBHBIMH 3JIeMEHTaMH BKJIIOYAaeT ..U JAPYLHe
3JIEMEHTBl, H3 KOTOPBIX CKJIaJbIBa€TCs MOJBUXKHAas, IUHA-
Muyeckas yacTh cHcreMhl. O6patuMcs pJisl HarJIsiHOCTH K
cxeMe (oxBaThblBalollefi NPH 3HAUUTEJbHOHN, KaK H BCAKas
CXeMa, CTelleHH YCJOBHOCTH JHUIb BaXXHeHIIHe 3JIeMeHTHI
¥ CBSI3M MpaBoBOH jefictBHTesbHOCTH). K mpaBoBo# cucre-
Me, ee _JUHAMUUeCKON 4acTH (CM. NMPaBYI0 4YacTb CXEMBI)
OTHOCSITCSl YHAMBH/yaJbHEIE NIDAaBOBbLIE NPEANHCAHHUS, a TaK-

xe QOTHOIIEHHS, T. €, pacCMaTpABAEMBIE B eJHHCTBE
peasipHble CYGHEKTHBHbIE NpaBa _H_V}op_gﬂuie_cfrg_n_g_qﬁsamo-
CTH, H IOQULUUECKHE CAHKUHH — Mephl TOCYIapCTBEHHO-TIpU-
HYAHTRBHQLO BO3NEACTAUS. [1paBoBas CHCTEMa HEOTAENH-
Ma H OT CHCTeMbl 3aKOHOJATeJbCTBa (CM. JEBYIO. 4aCTb
CXeMBHl), TOUHee, BCell COBOKYNHOCTH NPABOBHIX aKTOB-NOKY-
MEHTQB, B TOM YHCIE HOPMATHUBHEIX, MHTEDNPETAUNQHHBHIX,
HHIYBHAYAJILHBIX, IPEACTaBASIONHX COOO0f CPEACTBO MHCTH-
Tyajau3auud U GHopMy -GBITHS CONEpPKAaTEJNbHBIX 3JEMEHTOB
1IpaBOBOH CHCTEMBI — H H3 CTAaTHYECKOH yacTH (CM. Cpef-
HIOIO YaCTb CXEMBI), T. €. IOPHAHYECKHX HOPM, IPaBOIOJIO-
JKeHHHl NPaKTHKH, U M3 AHHAMHYECKOH YacTH — HHAUBHAY-
QJIbHBIX TIpeNTHCaHuR"S,

41 Cm.: Cos. rocymapctso W mnpaso, 1976, Ne 2, ¢. 145.

42 Kak npaBHJbHO OTMEYEHO B IODHAMYECKOH JIHTEpaType, BaKHOM
4epTOH, XapaKTepH3ylollefi NpaBOBblE CHCTEMBI, SIBJISETCS COOTHOIIEHHE
3aKOHOJaTeJbCTBA M CyNeGHOM HesATeJbHOCTH, NMPaBOTBOpYECTBA M TpH-
MEHEeHHsl, TOJIKOBaHHSl NPaBOBLIX HOPM cyne6GHBIMH opraHamu (cMm. Cy-
ne6Hasi MpaKTHKa B COBETCKOM mpaBoBOW cHcteMe. M., 1975, c. 68).

43 YKe Ha JaHHOM YDOBHE HCCJELOBaHHS NPaBOBOH CHCTEMBI BeCh-
Ma OTYETJHBO BLIDHCOBHIBA€TCS €€ apXHTEKTOHHKAa, MHOrOCJOHHas
CTPYKTypa, ee CTaTHYecKas H AHHaMH4YecKass cTopoHH. Hano noaarats,
4TO B NOCJEAYIOUIEM TBOpYecKas pa3paboTKa AaHHOH NMpoG6JeMbl MO3BO-
JUT ewle ¢ GoJibuIefl OMpefesIEeHHOCTbIO «PaCCTABHTb IO MeCTaM» Bce ee
9JIEMEHTH, PacKpHITh BCe MHOroo6pasHe CBOHCTBEHHHIX eH TreHeTHue-
CKHX, (QYHKUMOHAJbHHIX H CTPYKTYpHHIX cBsiseil. Ilepel HaMM OIHa H3
TNEePCIeKTHBHBIX, TEOPETHYECKH MHorooGelanmux npo6jeM npaBoBoi
Haykd. IIpHMeHHTE/bHO K IPaBOBOH CHcTeMe B NOJHOA Mepe «3apao-
TAlOT» TEOPETHYECKHEe II0JIOXKEHHSI O INpaBOBHIX CBS35X, BLIIBHHYThHE
B. JI. Hasaposum (cM.: Haszapos B. JI. CouxajucTHYcCKOe MPaBo
B CHCTEMe COLHAJNbHHX CBsi3efl).
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W3 H3/I0XKeHHOTO SICHO, YTO NOHSITHE TPaBOBOHM CHCTe-
MBI — 60Jiee LIHPOKOe, 0DbEMHOE, YeM TOHsATHE COOCTBEHHO
npasa*’. Ho 6bl1o Ob OWIKHOOYHHIM KeCTKO pasrpaHHuH-
BaTh HX. Kosb CKOpO NIpPHMEHUTENBHO K NPaBOBOH JeHCT-
BHTEJIbHOCTH peub HJET O eIMHOH, LeJIOCTHOH cucreMe (B
paMKax JIaHHOTO KJIaccoBOro obllecTBa), TO ee OCOGeHHOC-
TH, €e HOPMAaTHBHOe COJepXKaHHe BBHIPAXKAIOTC HMEHHO B
0GbEKTHBHOM TIpaBe — 0CO00M MHCTHTYLHOHHOM COLHaJIbHO-
KJaCCOBOM HODMaTHBHOM 00pa3oBaHuH, TeM 6oJiee UTO
HEeKOTOpble CBOHCTBa npaBa (mpaBooOs3hiBamollee JHeHCT-
BHe, JMHAMH3M) pacKpBIBAalOTCS B paMKaXx H 4depe3 3Je-
MEHTHl PaBOBOM CHCTEMBI B lIEJIOM. ﬂawcm BCE TO,
YTO_HapsiAy ¢ COOCTBEHHO NMpaBOM BXOAT B NPaBOBYIO
HCTEMY: JOPHAHYECKAH NpAaKTHKA, NPARUEAA- HAEOJIOTHS, a
' axﬁjnpygﬁé*mmﬁ“&(ﬁ %Iéoﬁeﬂwl;xocgj‘qnjﬁmnyam{-
Eble rocy RaprreraeEae e TP iiicannd, ~ CyObeKTHB-

Ble NpaBa), MOXHO pacCMaTpPUBaTh B KayeCTBE CBOErO
pozna n%ﬁ -8, CAMOCTOATENBHEIX ' SJIEMEHTOB
IPaBOBO SOM™ " Takux, KoTOpHe, (BYHKIHO-
HHUpYs mo 3akSWEMWEAGCTHON cucTeMH, B TO XKe BpeMs
«COMPOBOXKAAIOT» OGBEKTHBHOE NMpPaBO, PACKPLIBAIOT, pas-
BEPTHIBAIOT, BBHIABJSIOT €r0 KJIACCOBYIO CYLIHOCTb, €ro 4ep-

TBl KaK COLHMAJIbHO-K/IaCCOBONO HOPMAaTHBHOIO  peryJsrTo-
pa%, a MHOTZAa, NpH CTAHOBJIEHHH NPABOBHIX CHCTEM (peub

4 BecbMa Y3KYI0 TPakTOBKY mpaBoBoii cucreme naer 0. A. Tu-
xomupoB. OH BKJIOYaeT B Hee: 1) LleJH H NPHHUMIE TNPaBOBOTO pery-
JIHPOBAaHHSA; 2) OCHOBHHE Da3HOBHAHOCTH NPABOBHX 4aKTOB H HX 06mbe-
IHHeHHs; 3) cucreMoobpasyiomue cBA3H (cM.: TuxoMupos 0. A
IlpaBoBasi cHcTeMa pa3BHTOrO COLHaJHCTHYecKoro ofmectBa. — Cos.
rocynapcTtso u mpaso, 1979, Ne 7, c. 33). [Toayuaercs, TakuM o6Gpa3oM,
4TO paccCMaTPHBaeMLIM TMOHATHEM OXBATHIBAIOTCS JHMIIL OCHOBHbIE HCTOY-
HHMKH IIpaBa H 3JIEMEHTH NPaBOBOil HAEOJOrHH (CHCTEMOOOpa3syiollHe Ke
CBSI3H — 3TO HMEHHO CBf3H, CBOMCTBO CHCTEMBl, a He ee 3JIEMEHT).

45 JIMeHHO 31ech NPHHUMIHAJbHOE OTJHYHE INpeAJaraeMoro petie-
HHA npo6jeMbl OT NO3HUHH §I. ®. MHKOJEHKO H HEKOTOPHIX APYTHX
aBTOPOB, KOTOpHEe NOA <«dopMaMH INpOSIBJEHHS» NpaBa NOHHMAaIOT BO-
oflle HOPMLI, NPaBOOTHOLIEHHs, NPaBOCO3HaHHE H PacCMaTPHBAIOT HX
KaK COCTaBHble YacTH mpaBa (cM.. MukoaeHko §. ®. IlpaBo u
¢opmbl ero mposiBJeHusa. — CoB. rocyfapctso H mpaso, 1965, Ne 7).

46 B0o3MOXHO, CHEJAHHHA B HacTOsIleH KHUre aKIEHT Ha «CHCTEM-
HOM KayecTBe» TeX 3JEeMEHTOB INpPaBOBOM 1efCTBHTENLHOCTH, KOTOpHIE
MOryT GLITb OTHECEHH K NPOSBJEHHSM NpaBa H OTCIONAa K LEJOCTHORA
NPaBOBOA CHCTEME, YCTPaHHT TOT MOMEHT HeONpe[esIeHHOCTH, «Cy0beK-
THBM3Ma» B HX OCBElleHHH, KOTophfi G6ni1 moaMeuen JI. C. SiBHueM
(cm.: SIBuy JI. C. IlpaBo pDa3BHTOrO COUHAJHCTHYECKOTO OOLIECTBa.
CymHocTb H npHHUMNH, M., 1978, c. 90).
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HAET O KOHCTHTYTHBHHX 3JleMeHTax — NPaBOBOH HJe0J0-
TMH, NPAaKTHKe), CMOCOOHH €ro Kak GH 3aMeHHTHY,

Hcnonpaosanne MOHATHS «NpaBoBasi CHcTeMa» Tpe6yeT YTOUHEHHH
€ro MecTa CpeaH APYFHX HaHGoJiee IIHPOKHX NPAaBOBHIX NOHATHA, B TOM
UHC/le TaKHX, KaK «MpaBOBas HaACTPOfika®, «MEXaHH3M NPaBOBOrO pery-
JHPOBaHHA», «MNPaBoOBafl ReACTBHTENBLHOCTbY. 3TO MECTO MOMKeT IoJay-
UHTh, HaJl0 MOJIaraTh, NOCTaTOYHO TOYHYIO OOPHCOBKY, €CJH cpa3y ke
OTMETHTh, 9TO B LE/IOM MOHSATHE «NpaBOBas CHCTEMa» H «NMpaBOBas Hal-
CTpofika» MO OGBEMY NMOYTH COBNAAAlOT. B TO Xe BpeMs B NOC/ERHIO0
H3 yKa3aHHHX KaTeropifi, 0XBaTHBAIOLIHX BCIO CYMMY NpaBOBHX sBJle-
HHA JaHHOro O6IlEeCTBa MO OTHOLIEHHIO K 6asucy, BKJIOYAaeTcs TaKxkKe
HErOCNMOACTBYIOIlasl NpaBoOBasl HAEOJOrHsl, Bce (OPMH H MNPOSBJEHHS
NPaBOCO3HaHHS — NPOTHBOGOPCTBYIOMast AeACTBYIOLUlEd NPaBOBOM CH-
CTeMe YacTb HaACTPOAKH. LleNOCTHHIAI, CHCTEMHLIi XapaKTep fBJEHHAM
NpaBOBOA AefiCTBHTEJbHOCTH, 0O6pa3ylollHM INpPaBOBYIO  HaICTPOHKY,
cOO6IIAT KaK Pa3 HX €IHHCTBO H B3aHMOCBA3b, BHIPaXKEHHHE B MOHS-
THH «NPaBOBOM CHCTEMHI»,

_ Tlonatye sygxanusm NPAARRO20.PERYAUPOSAIHRS <~ ETONE KE WIHPO-
Koe, KaK H MNOHATHe <«mpaBoBas HaAcTpofika». OHO ToXKe BKJIOYaer B
ce6s BCe CYLIECTBYIOIIHE B LaHHOM OOILECTBE MPABOBHE SIBJEHHS, HO
XapakTepusyeT HX B INpouecce (yHKUHOHHPOBaHHA, T. €. He B CTaTHY-
HOM, a B IHHAMHYHOM BHIE. U SRS R, T e o T

SHauciiné “d6efmaiciiarg, CHHTETHYECKOro MOHATHSA, OXBaTHIBAIOLLE-
ro NMpaBOBLIe fIBJEHHS H B CTaTHYHOM H B AHHAMHYHOM paKypcax, T. e.
BeCb MHP NPaBOBHX SIBJEHHA, HMeeT KaTeropHs «npasosas OedcTsu-
TeAbHOCTb» (MM €Npasosas du3Hv»), KOTopas M OGpHCOBHIBaeT ¢C
BHEIIHeA CTOPOHH NpeaMeT IOPHAHYECKOR HayKH.

Crienyer NMpH 3TOM 3aMeTHTb, UTO YKa3aHHbE LIHDOKHE MOHATHA He
NepeKpHBAIOT APYr Apyra, Kaxioe H3 HHX HMeeT JOCTaTOYHblE OCHO-
BaHHSl JJISI CaMOCTOSITEJIbHOrO CyllecTBOBaHHA. U neso He TOJbKO B
TOM, YTO paccMaTpHBaeMhle MNOHATHA HMeEIOT pPa3jHYHA B oObeMe, HO
IJIaBHHIM 06pa3oM B TOM, YTO OHH BBLINOJHSIOT 0co6yl0 (GYHKUHIO B IO-
HATHAHOM anNmaparte, XapaKTepH3ys NpaBOBble fBJEHHS C Pa3JIHYHBIX
CTOPOH — JH60 HX OTHOLIEHHS K SKOHOMHYeckoMy O0asucy (npaBoBaA
HafcTpofika), JH60 HX CHCTEMHOr0 CYGCTaHIHOHAJBHOrO COJepXKaHHA
(npaBoBasi cHcTeMa), JH6Q GYHKUHOHHPOBaHHS (MEeXaHH3M NPaBOBOrO
PeryJHpOBaHHs), — IH60 BO BCeM MHOrOOOpa3HH WX CTOPOH (TpaBoBas
BefCTBHTe/IbHOCTD). '

47 Kak CBHIETENbCTBYET, HanmpHMep, HCTOPHS COBETCKOr0 NpaBa, B
NepBHE TOAK COLMAJNHCTHYECKOA DEBOJIOUHH NPaBOCO3HaHMe TPYAAMIMX-
Cfl, OCHOBAaHHOE Ha MapKCHCTCKO-JEHHHCKOA HJEOJIOTHH, ellle A0 H3Aa-
HHS HOBBIX, COBETCKHX 3aKOHOB KaK Obl 3aM€HSJIO CaMoe NpaBo, BHICTY:
nano B KayecTBe HOPMAaTHBHOA OCHOBH IODHIHYECKOTrO peryJHpOBaHHS.
Toraa peBOMIOUHOHHOE NPABOCO3HAHHE CAYXKHJAO  HCNOCPEACTBEHHHIM
BhIpaXeHHeM OOBeKTHBHHIX 32KOHOMEDHOCTEA COUMaJbHOrO Pa3BHTHS H
OJIMLETBOPSNO COGOA  HemOCpeACTBEHHO-COLHaJbHble npaBa (MPHTA3a-
HHs) Tpynserocs Hapoja Ha 3aBOeBaHHe BJACTH, Ha KOpeHHoOe Tpe-
00pasoBanHe conHaNbHON JXH3HA. [ Mocie TOro Kak npaBOBasi CHCTEMa
chopmuposana, npaBoBasi HAEOJIOTHs, B3aUMOLEACTBYS ¢ NEACTBYIOIMHMH
HOpMaMH NpaBa H IOPHAHYECKOA MPAaKTHKOH, B3aMMooOboralascb H pas-
BHBAfICb B 3TOM npouecce B3aHMOAeACTBHS, COMYTCTBYeT NpaBy, NpH-
MbIKaeT K HEMY, BhIpaxkas ero OCOGEHHOCTH, erq rJyGHHHBIE UepTH.

.
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= 7. OGbEeKTHBHOE U Cy0bEKTHBHOE npaBoéﬁ%,aJlemeHToa
Wneo&onumo 0c060 BHLAENUTDL Ty TPymmy
1pd -#BJAGHHN, KOTOPas, XOTSl U OTHOCHTCH ABHK-
HOMN, IMHAMHMYECKOH 4acTu ee TKaHH, BecbMa 6JH3Ka K 00b-
eKTHBHOMY NpaBy KaK 0COG0NY HHCTHTYLHOHHOMY COLIHaJIb-
HO-KJIaCCOBOMY 06pa30BaHHI0. TQ.—.CYyOBREKTHBHEE NpaBa.

[MpaBna, kak Obl HH OBlIM OJH3KH K OOBEKTHBHOMY
npaBy CBsi3aHHble ¢ HUM CyObeKTHBHLHIE NPaBa, OHH sIBJE-
HHSl PA3HOMOPSIKOBHE, 3aHHMaIOIMe B MPAaBOBOH NEHCTBHU-
TEeJBHOCTH CBOH, 0cOGble MecTa. 3/ech BaXXHO He NOTEPATDH
U3 BHLY cneun\quy OOBEKTHBHOIO NpaBa KaK HHCTHTY-
ILHOHHOrO HOpDMaTHBHOrO 06pa3oBaHHs. _CyObeKTHBHEBIE
IpaBa_ He OCHOBaHHE mpunnqecxoro peryJiupoBaHHs, He

HCTOYHUK : 4, 2 DE3yJbTaT ee NpeTBo-

eHHSl B mnsﬂgaanocnegcmne KOHKDETH3HPOBAHHOTO BOII-

%(flmm'maumx npennncaﬂnu B BHAE TOYHO “OIpe-

: S~ ZAHHOTO

TOMy 2Ke C ® IOPHAHUECKHe mpaBa Cy-

'ﬁ"feCTByIOT B_HeDa3Jle/IbHOCTH ¢ IOPHIHYECKHMH 06sS3aHHOC-
TAMHU, HEOTAENHMHl OT HHX.

OT NOYeMy BLI3HIBA€T COMHEHHEe JOmyCTHMOCTb YIOT-
pebsieHHs] NPH PACCMOTPEHHH CYGBbEeKTHBHBIX IPaB TEPMH-
HOB, HCIIOJIb3yeMbIX OOBLIYHO NPH XapaKTEPUCTHKE IOPHIHU-
YeCKHX HODM: «MOJeJH TNOBeleHUs»*® wuay «macuwralb
nmoBeleHus». Ynorpe6ieHne mMogoGHOH TepMHHOJIOTHH, XO-
TS OBl ¥ C NMOSICHEHHSIMH, ¢ NOGaBJIeHHEM CJIOB «KOHKpeT-
Hble», «NepCOHH(HUHPOBAaHHbIE», MPUBOJUT K TEPMHHOJIO-
THYECKOMY OTOXKJAECTBJEHHIO IOPUIMYECKH pasHOPOJHLIX,
Pa3HOYPOBHEBHIX SIBJIEHHH — IPABOBBIX HOPM M CYO'beKTHB-
HHX NPaB, K TOMY, YTO CTHPAaeTCsi KaueCTBEHHOE pasjiHuue
MeX1y HOPMaTHBHOH OCHOBOH IODHAMYECKOTO DeryJupoBa-
HHS H TNIPOMEXYTOYHHIM, OJH3KHM K 3aBepLIAIOLIHM, 3Be-
HOM €ro MexXaHH3Ma — CyO'BeKTHBHbBIMM NpDaBaMH y HOpPHU-
AHYECKHMH 06s3aHHOCTAMH®. (MX Jyyllle Ha3BaTb «Mepa
TNOBEJEHHS») .

48 Cm: Xanduna P. O. Obwee yuenne o NMpaBOOTHOUIEHHMH, M.,

1974 c 209; Kyapsasuer B. H. IlpaBo u nosenenue, c. 69.
Cm. ﬂanq JI. C. O6wmas Teopus mpasa, c. 110.

5° -MBICJIb O KOHCTHTYTHBHOM 3HaY€HMH NIJs1 NOHATHS TNpaBa eIHH-
CTBa OGBEKTHBHOTO H CYGBEKTHBHOrO npaBa OTCTAaHBA€T  TaKiKe
JI. C. $IBuu. OnHako B OTJIHYHE OT MOJIOKEHHH, BBICKA3aHHHIX aBTOPOM
3THX CTPOK (CM. B YacTHOCTH: J[eMOKpaTHSi H NMPaBO Pa3BHTOTO COIMa-
JIMCTHYECKOTO o6u1ec1-aa. Marepuanu KoHdepeHunH 21—23 Hoa6ps
1973 r. M., 1975, c. 45—50), JI. C. SIBu9 06OCHOBLIBaeT cneuHpHuUe-
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B TO Xe BpeMs HeJb3s ymyckaTb H3 NOJs 3PEHHS
riaBHoe: CyObeKTHBHBEE NpaBa, pacCMaTpPHUBaeMble B eHH-
CTBe ¢ OBA3AHOCTAMH, — OLHO M3 IJIaBHBHIX npofeAenuil
OGbeKTHBHOTO NpaBa, MPOsABJEHHE, ObITb MOXeT, HanGosee
«IpUBHIXKEHHOE» K COGCTBEHHO NHpaBy, noOKA3aTeAb ero
crnenudpHIECKOro MpPaBOBOrO cOJepXKaHHs, peajibHOe BhIpa-
JKeHHe BCEro TOro, YTO OTJHYaeT OOBEKTHBHOE TIPABO OT
TPOCTO 3aKOHOB, a TeM Oosiee OT «3aKOHOJATENbCTBA TPO-
H3BOJIaY.

Buu3ocTb CyGbEKTHBHBIX IODHIHYECKHX NMpaB K 00bekK-
THBHOMy "IpaBy BHICBEYUMBAeT OXHO W3 TMIyGHHHBLIX OCHOBA-
HHA IODHAMYECKOTO pery/JupoBaHHs, 3HaueHHe MNpaBa Kak
HHCTUTYILUOHHOTO 'HODMAaTHBHOTO BBHIPaXKe€HHsl KJIaCCOBO
olpejeeHHOl COIMaNbHON CBOGOAB, MPU3BaHHOro obecre-
YMBATh YCJIOBHS U IPOCTOP AJIsl CAMOCTOSTEJNbHOIO, HHHIM-
aTHBHOPO MOBEJEHUsI YYaCTHUKOB OOLIeCTBEHHBIX OTHOLIe-
HMH, A/ Pa3BepTHIBAHHsI HX COLHMAJbHONH akTHBHOCTH. C
JaHHOH CTOPOHBI M TIPOSIBISIETCSl BaXKHeHIIas yepra cob-
CTBEHHOM I€HHOCTH TpaBa, ¥ HMEHHO ¢ JAHHOH CTOPOHHI
NpaBO MNpPSMO «BBIXOAUT» Ha KOpeHHHle NpPOOGJEMBl COIH-
aJIbHOTO Pa3BUTHS, NEeMOKDPAaTHH, KYJbTYPHl, YTO NO3BOJSET
O0X3apaKTepH30BaTh €ro B KayecTBe aKTHBHONO (Gakropa H
CYLIEeCTBGHHOI'O BHIpAXKeHHS COLHAJbHOrO Mporpecca.

Herpynno 3aMeTHTb, YTO Ha CyOHEKTHBHLIX NpaBax «3a-
MBIKaeTcsl» 3aKOHOMepHasi JJs NpaBa llelb 3aBHCHMOCTed,
MAYUWHX OT OOBEeKTHBHBIX TOTPeOHOCTEH 3SKOHOMHYECKOTO
6a3uca MAHHOIO KJacCOBOTO 0OmIecTBa K HemocpeiCTBEH-
HO-COIIMAJIbHBIM NPHTSA3aHHUSAIM H OT HUX (B YCJIOBHSX CJO-
JKHBUIMXCSA IOPHAMYECKHX CHCTEM — BCerja uepe3 06 beKTUB-
HOe NpaBo) — K IOpHAHYeCKOH cBOGOLe MNOBEeNEeHHS, T. e.

CKHf BapHaHT TEOPeTHYeCKOH KOHCTPYKUMH, NPH3BaHHOH OTpasHThL yKa-
3aHHoe enuHcTBO. [To MHenHio JI. C. §IBHYa, paccMaTpuBaeMble B AHa-
JIEKTHYECKOM eJHHCTBE OOBEKTHBHblEe NpaBa H HaJHYHble CYyOBEKTHBHBIE
npaBa OXBATHIBAIOTCA IMOHATHEM «mpaBo». Tako# NOAXOJN HMeEET MpH-
BJIEKATeJIbHLIE CTOPOHBI: OH NMO3BOJISIET, B YAaCTHOCTH, XOPOIIO OOBACHHTH
NpaBOBble SIBJIEHHS B YCJIOBHAAX (DOPMHDOBAHHS NPaBOBBIX CHCTEM, B
0COGEHHOCTH aHIVIO-CaKCOHCKOro, ofmero npasa. Ho Bce e MHOrHe
JaHHbIE CBHJETEJbCTBYIOT O TOM, YTO OOBEKTHBHOE NMPaBO H CYOBEKTHB-
Hble TipaBa (HEOTHEJHMble OT IODHAHYECKHX obsizaHHOCTel), B ocobeH-
HOCTH B Y@JOBHfAX yXe cHOPMHPOBaBLIMXCS INPAaBOBLIX CHCTEM, — pas-
HOMOPSIIKOBLIE NPABOBLIE SIBJIEHHS, OTHOCSILIHECSH K pPasyIMYHbBIM 3BEHHAM
NPaBOBOH MeHCTBHTENLHOCTH, H NOTOMY CaMa BO3MOXHOCTb HX paspa-

GOTKH B paMKax eJMHOTO TNOHATHA «IpaBO» OCTaeTcs BeCbMa MNpoGie-
MAaTHYHOM.
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K CyOBEKTHBHBIM IIPaBaM, HEOTAEJHMBIM OT IOPHAHYECKHX
o6Gsi3aHHOCTeH.

Orciona e — MeCTO U POJb CyGBeKTHBHHIX IIpaB B
npaBoBoii cucreme. CleudpUIECKY NPABABYIO OKPaCKy BCe-
MY MeXaHU3My IIPAaBOBOTO DeryJHMpPOBaHHS B KJacCOBOM
o0lllecTBe NPHJAAIOT HMEHHO .CyObeKTUBHHE InpaBa (pac-
CMaTpHBaeMble B. EAHHCTBE C IOPHAHYECKHMHU OGSI3aHHOCTS-

T HEPe3 KOTOpHle WJIH, BO BCAKOM C/yyae, mpH YYacTHH
KOTODHIX, MPHYEM B KaxKJOH OTpPaca¥ IpaBa II0-pPa3HOMY,
LC_D%‘P‘QQQ@'XWH.jeQb IODHJIHYECKHI HHCTPYMeH-
TapHH.

T'arasa 6

NMOHATHE NMPABA (COAEP)XAHHUE
H ILEHHOCTb; ONNPEXEJIEHHE)

1. Copepxanune npapa. HemocpeacTseHHoe cQepiKaHue
paBa (T. e. ero cy6cTaHUusl, JIOTh, «BELIECTBO», U3 KOTO-
POYS oHO COCTOHMT) CKJIaIHBAETCs H3 HOPM — IPABHJ IIO-
‘BelleHHS 0511'.@1,‘9, m—zﬁ > BB iy,
7 Etin e KOHKPeTH3MPOBAaThb 3T0 OOllee MOJOKEHHE H
#CXOAUTb M3 OCOGEHHOCTeH NpaBa KakK HHCTHTYLHOHHOTO
06pa3oBaHus, U3 «ABOMHOH» €ro HaACTPOEYHOH NPHPOIHI,
TO OCBellEeHHE ero CONepKaHHSA JOJKHO OHITb HOTOJHEHO
yKa3aHHeM Ha HaJHuYHe B HeM HHTe/NJEKTyaJbHOH M BO-
JIeBOﬁ ‘CTOpom‘f‘_J*wm“__shi’_” L amas - N sz wes
\ " Mugeinrextyarbroe B conepIKaHUH-IPaBa -BEHPAXKAET €TO
NPHHAAJIEXKHOCTh K _OOLIECTBEHHOMY CO3HAHHIO. O6pasyto-
mpe MpaBO HODME. JPEJGTaBISIOT cO60i  HOpMAaTHBHbIE
pfolmenns, ﬁ?b%fuqe"cxneA-cyx('zien_un,“.yneanuﬂo-ueﬂnocmoe
OTpaeHHe OOIIECTBEHHbIX OTHOUICHH!H B BHJle OOUIMX NIpOT-
pamM, Monened, 06pa3uoB 3THX OTHOLIEHHE®. Bosesaz gge
CTOpOHA COJepXaHHsl NpaBa, NPSAMO OTpaxas ero Craryc
KaK 0co60ff 4acTH HAaACTPOMKH, OTJHYHOH OT OOIleCTBeH-

1 O KOHCTPYKTHBHOM XapaKTepe PpAasJHueHHs YyKa3aHHLIX CTOPOH
cM.: Henoscku Heno. IlpeemctsenHocTs B mpase, €. 113—114.

2 Cm.: Kamauuua T. B. [IpaBoBble NOHATHA KaK CPEACTBA Bbl-
pa)!(emmg cojiepKaHuA npasa,——C,oa. rocynapcTBo 4 mnpaso, 1981, Ne I,
c. 373
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HOIO CO3HaHHMS, XapaKTepusyeT _aKTHBHQ-LOCKAARCIBCHHOL,
IOBETHTENLERAL... (ABTOPUTAPHQE) . HAYANO B _IOPHIHYECKUX
HODMaX, 3aJI0XKEeHHYI B HHX 3aJaHHOCTH HA TIPAKTHUECKOR,
peanbﬂoe‘mmﬂe B JXH3Hb HODMATHBHBIX INIPOTpaMM,
Mojesel, 06pasioB nose,uenml y4aCTHHKOB OOIMECTBENHEIX
otHoweRHR, VIMEHHG 5Ta, BoJeBasi CTOpPOHa — orpeeistio-
Llas B COAEPXAHHH IIPaBa KAK OCOGOTO HHCTHTYLHOHHOTO
006pa3oBaHus.

Eme Gosee eMkwuit, peiabedHBIH, NpeIMeTHBI XapakTep
npuobpeTaer colepxKaHHe NPaBa, ©CJIH, HE OFPAHHYUBASCH
0COGEHHOCTSIMH €ro HaJCTPOeYHOH TPHPOABI, MCXOAHTb M3
IJIaBHOIO B COJAEPXKaHHH — CYIHOCTH mpaBa. MMeHHO TOT-
Ja coiepxKaHHe npaBa DACRPOIBACICH KakK OOBEKTHBHUPO-
-BaHHAsA B TOCYNapCTBEHHO-BJIACTHBIX H TBIX npen-
MHCAHHSAX TOCYE »pcwe‘ﬁ}{az"goﬂﬁ" HMEHHO TOria B co-
Aepx(a}mn TIpaBa  MOXHO pasrpaﬂwm'rb HeCKOJIBKD * ypos-
Hell M Ipexne BCeTo "BRTenaTs B HeM SR ABREQ-IQIUTY.
“deckoe ¥ CHEUHANbHO-JOPHAMYECKOE _Colepxanue (cM. cxe-
My 4. B A

Coqua/wuo -NOAUTUYECKOE coaepolcauue—sro HauboJsee
rnyGoKu# C/I0H, TIPAMO BHPAXKAIOIHA SKOHOMHYECKYIO OC-
HOBY. H KJaCCOBYIO CYLIHOCTb npaBa —Opyausl KJIacCOBOIO,
NOJIUTHYECKOTO TOCHOACTBA (B KJacCCOBO-aHTarOHHCTHYE
CKHX OO6IIecTBax), HHCTPYMEHTa O6ILEeCOLHATbHOTO peryai,
pOBaHusl. e

fHeo6x0auMo 06GpaTHTb BHHMaHHe Ha TO, YTO eJHHOE
COLHAJbHO-TIOJIHTHYECKOE COJiepXKaHHe CBOHCTBEHHO He
TOJIBKO COGCTBEHHO NpaBy, HO H BCceH NpaBOBOM cucTeMe]
OHO B 33aBHCHMOCTH OT KOHKDETHBIX COIIHAJbHO-KJIaCCOBBIX
YCJIOBUI MOXKET B Pa3/IHYHOH CTelleHu NPOSIBJIATBCSA depe3
Te WJM HHBle ee KOMIIOHEHTHl, HO BCerfa Tak, 4TO B KO-
HEYHOM MHTOTe OCYLIeCTBJsieTcs BhHIpaXKeHHag B TIpaBe
KJaCCOBO-TOCIOACTBYOILAS BOJS, COAePIKaHHe KOTOPOH Je-
TePMHHHDPOBAHO MaTePHAJbHBIMH YCIOBHSAMHM JXH3HH TrOC-
NOACTBYIOLIEro KJacca. '

Cneyuaavro-topududeckoe codepicarue Xapakrepusyer
cy6CTaHUMIO NpaBa KaK crellMQHYeCKOro HHCTHTYLHOHHOIO
06pa3oBaHHusl.

3 Cm.: Kepumos [. A. CpoGona, npaBO H 3aKOHHOCTb B COIH2-
JHUCTHUecKOM ofmectBe. M., 1960, c. 200; Anexkcanapos H. T.
IIpaBo M 3aKOHHOCTb B TIEPHOJ Da3BEPHYTOTO CTPOHTENLCTBA KOMMY-
HH3Ma. M., 1961, c. 207; llle6anoB A. ®. PopMa COBETCKOro mpasa.
M., 1968, c. 17 u caen.; MapKcucTCKO-JeHHHCKas ofuiasi TeOpHsi rocy-
JapcTBa H npasa. OCHOBHHE HHCTHTYTH H HOHATHSA c. 377—378 H Jp.
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Cxema 4

CTOPOHBI U YPOBHHU COJEP>KAHHS TIPABA

TexHuko- Co6cTBeHHO
JOpPUANYECKOE CreuHanBHO-
cofepxaH1e JOpHIMYeCcKOe
copepxaHHe

CIELMAJIBHO-
I0PJIMYECKOE
COEPKAHHE

COLIMAJIbHO-
MOJIMTUYECKOE
COIEPXAHHME

—

- BOJIeBas CTOPOH3 COACPIKAHW A NMpaBa

e

-

' —~ WHTENNIEKTY ajIbHAasA CTOPOHA COACPIKAHHS NpaBa
-~




B uem TOXe MOTYT ObITb BBIAEJEHHl jBe OCHOBHLIE CTO-
DOHBI: BO-TEPBHIX, COOCTBEHHO CIHELHaNbHO-IOPHIHYECKOE
COlep:KaHHe M, BO-BTOPBIX, TEXHHKO-IODHAHYECKOE COJep-
JKaHHe.

ITepBoe — 310, Tak cCcKasaTh, rMyOHMHHO MNpaBoBOe, TO,
yro umen B Buay K. Mapke, koraa mucan, uto B GopbOe
¢ HeoOy3JZaHHbIMHM, a/JYHBIMH HHTEPeCaMH OTACJbHBIX HH-
IHBHIOB HYXHO «yIeNsTb.. IJIaBHOE BHHMaHHe npasosomy
codepxcanuto, yTo6bl y HaC B KOHIEe KOHLOB He OCTanach
OlHa TOJbKO NycTas Macka»:t 31ecb pacKpblBaercsi Bax-
Hasi TpaHb MapKCHCTCKOA (OPMYJIE O TOM, YTO MPABO eCThb
KJ1aCCOBO-TOCNIOACTBY0IIAS . hOCYARPCIBEHAS,  BONY, | BO3-.
BEQIeHRAN B FTKOT BIMH CJIOBAMM, TaKas BOJISI, KOTO-
pasi BErpaskeHa B BHJEe HHCTHTYLHOHHOTO HOPMAaTHBHOTO
o6pasoBaHusl M KOTOpas NMPHTOM HMEHHO BO3BeJeHa, MpH-
NOJHsATA, NepeMelllcHa B CHelH(PHYECKYIO IJIOCKOCTh 3aKO-
Ha B ero ray6okoM, ¢uiaocodpckoM cMbicie. Takass BoJd,
KOTOpasi OCHallleHa CBOHCTBAaMHM, XapaKTepHHIMH AJs 3aKO-
Ha, BOIUIOIeHa B CYOBEKTHBHBIX MpPaBaX, CYUIECTBYIOIIHX
H (QYHKUHOHHMPYIOUIHX B €JHHCTBe C IODHAMYECKHMH 00s-
3aHHOCTSIMH, H C JaHHOH CTOPOHBI NMPH3BAHAa KOHCTHTYHPO-
BaTb M obecleyHBaTh IOpHAMYECKYI0 cBOOOLY MOBelLeHUs
YYaCTHHKOB OOILeCTBEHHBIX OTHOILUEHUH, COOTBETCTBYIOLLYIO
NoTpeGHOCTAM KOHKDETHOTrO, ONpefeNeHHOr0 KJacCOBOTO
o61ecTBa’.
~BecbMa cyllecTBeHHa M Ta CTOPOHA CNeEUHANbHO-IOPH-
JINUeCKOTO COJepXKaHusi NpaBa, KOTOpas OTHOCUTCS K €ro
TeXHUKO-0pUOU4eCKOMY, KOHCTPYKTUBHOMY  NOCTPOEHULO.
dTa CTOpOHA BHIpa)KaeT WHCTHTYUMOHHOCTb NpaBa, IOPH-
AndecKoe O(QOpMJIeHHe TOCYAapCTBEHHOH BOJIH, HCIOJIbB30-
BaHue 3Jecb 0CO0Oro IOPHAHYECKOrO HHCTPYMEHTapHs, B
YaCTHOCTH CcamMOe HOPMAaTHBHOe IOCTPOEHHEe TroCyNapCTBEH-
HGH_BOJIM, BOIJIOILEHHe ee B CHeUM(HYECKHX NPaBOBBIX
KOHCTPYKIHUSIX, B TeX HJM HHBIX BHA3X HIOPHUAHYECKHX YC-
TaHOBJIEHHH M NPAaBOBHIX CBfidedl M T. I.— BO BCEM TOM,
YTO OXBaTbiBaeTcsi YCJIOBHBLIM BLIpAaXKeHHEM «JOIMa MpaBax.

4Mapkc K, dHreanc ®. Cou, 1. 1, c. 158—159.

5 B iopupuyeckoit Jjutepatype I'IP npaBHALHO CTMEYeHO, MTO
HUMEHHO creuH(HYEeCKH NMPaBOBOE COLEPIKAHHE SIBJSETCS TeM KPHTEpHe,
KOTOPHI NaeT BO3MOXKHOCTb OTJIHYaTh NMPaBO OT GecrnpaBHs H B Kaue-
¢TBe 060GIIEHHOr0 BHIBOJA NoAYepKHBaeTcsl, YTO J060oe NpaBoO oOmpene-
JIEHHO H NOJXKHO NpPEACTaBJATb Mepy crnelHdHYecKH NPaBOBOrO COAep-
JKaHHSA, NETEPMHHHPOBAHHOTO 3aKOHOMEDHOCTSIMH HCTOPDHYECKOro mpo-
necca (cm.: Y. Wagner. Op. cit, S. 16).
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9. MpuHuunel npaBa. STo 8eipajcerHvle 8 npase uc-
XOOHble HOPMATUBHO-DYKOBOOAWUe Hayasa, XApaKTepu-
sytoujue e2o codepacarue, e2o OCHOBbL, 3aKpenierHble 8 HeM
3QKOHOMEPHOCTU OOULeCTBEHHOL HCUSHU.

CaMa BO3MOXKHOCTh BhLIDaXKeHHs conepmax—ms{ TpaBa_B
NpYHIATEAX OGDBACHAETCS €ro  -HaACTPOEYHOH MPHPOLOH.
VMenHo noToMy, G760 HpaBo- npeicTaBiseT c060# HAe0JO-
THYEeCKoe siBleHHe, OTHOCHTCS K OOlIeCTBEHHOMY CO3HAHHIO,

ero - cofepxanne B KOHneHTpnpOBaHHOM CKAaTOM  BHIE
packpbiBaeTca B BHJe HAeH, DYKOBOASALIMX Hayasj — MPHH-
IIHII0B. -

B npuHunmax colepkaHHe TpaBa, BCeH NMpPaBOBOH CHcC-

TeMbl pacKphiBaeTcs yrnyﬁneHHo B I-LkQ( HGHOCPCILCTBGHHO

BHISIBJIAIOTCS _CYILHO erd” OCHOBEI, 3aK10H0MQ—
BOCTH -OGUIECTREHHQN KH3HH, ¢ TEHACHUMH H TOTpes-
HOCTH.

~BUT"TiOueMy NOHsiTHe «IPHHLHMN NpaBa» OOHAPYXKHBAeT
CBOH NO3HaBaTeJbHHIH NOTeHLHaJa I/NaBHHM 06pa3soM Ha
TOM YDOBHE TeOpeTHYeCKOro OCMBIC/JEHHS NpaBoBOH Jeii-
CTBHTEJbHOCTH, Ha KOTOPOM pacCMaTpHBAIOTCS OCOGEHHOC-
TH NPAaBOBHIX CHCTEM TOTO WJH HHOTO HCTOPHYECKOTO THIA.
VIMeHHO TOraa mpHHUHMNBL NMpaBa u BBICTYNAlOT B KayecT-
Be HayaJ, B KOTOPhIX AKKyMYJHPYIOTCS, COOMpalOTCs BO-
@IHHO, KDHCTAJUIH3YIOTCH XapaKTepHble Yeprll mpaBa ToOH
HJIM HHOH oémecraeuuo -9KOHOMHYeCKOH (opmauuus.

HBIX npaBoablx cHCTeM, TIPHHLUIE IpaBa HMEOT B HX pas-
BHTHH H Q)ym\umnmm—‘m‘p‘aﬁ"momee _3Hauenue.
Brnipouem, Takoe HANpABAHIONIee, PyKOBOAsILIEe 3HAYeHHe
IIPHHIHTIOB CBSI3aHO C TeM, YTO OHH SIBJISIOTCS IJIyGHHHbBI-
MH 3JIeMeHTaMH CTPYKTYpbl NPaBa, — XapaKT€PHCTHKA, NpPH
KOTOPOH HeC(X0OIHMO C i PEAeJbHOH YEeTKOCTbIO Pa3jHyaTh
NPHHUHKIIBI, BBIP4KEHHble B CAMOH MaTepHH NpaBa, M NpPHH-
uMnel npasocosnanus (1.15.8.)7.

¢ IMo cnpaBeanuBoMy MHeruio B. H. KynapsiBuesa, «Bo MHOMHX cay-
YasiX COLHaJNbHbIE LEHHOCTH, OTpaKeHHble B IpaBe, CTAHOBATCA NpPaBo-
BHIMH HIesIMH, NDHHUHNAMH NpaBa, HAXOAST B HEM CBOEe KakK OHl «BTO-
poe poxaenne» (Kyapseues B. H. Ilpaso u nosexnenue, c. 99).

7 C aTofi TOYKH 3peHHS BPAL JH ONPAaBJAaHHO BhiJEJIEHHE IPHHIH-
NMOB NpaBa B KayecTBe OCOOOro 3JeMeHTa  NPaBOBOH CHCTEMH (CM.:
Tuxomupos lO. A [IlpaBoBasi cHcTeMa Ppa3BHTOr0 COUHAJHCTHYE-
ckoro o6uectBa.— CoB. rocyfapctBo # mpaso, 1979, Ne 7, c¢. 32—33).
Ec/iH NpHHUMNB He BhIpaXKeHHW B COAEPXKAKHH NPaBa, TO OHH HABJSIOTCH
9J/IEeMEHTaMH NPaBOBOA HIEOMOTHH.
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B cBAsn c TeM, uTO B TPUHUMDAX NPaBa. B WX COCTa-
Be, CBONCTBEHHOM _HCTODHYECKH onpeueneHHuM NIPaBOBBIM
CHCTEMAaM, NpOSIBJISIOTCS 6emrocm G0
OHH (C YTOYHEHHSMH, O KO IET CF
MOTyT 6b1‘Tb

. COH S i BbIDd 0
R TToNHTRUCCKOE conep)xaxme npaBa) M _Cleny-
SoKHe um;,wcoécme HY
zﬁﬁﬁa‘%punuqecxoe conep}xa}me

3. lleHHoch npaBa. IlpaBoBbie 1EHHOCTH. [TpaBo siB-
JISIETCA UCHHOCTbIO B OOLUECTRe, T. € COUHMAJbHEIM 6JAaroM,
COOTBETCTBYIOLIUM HHTepecaM M HAaeasaM onp_egeneﬂﬂblx
KJ1aCCOB, O0LIECTBA, JIHYHOCTH,

Eciu paccMaTpHBaTh IpaBo C TOH CTOPOHBI €ro Cyll-
HOCTH, KOTOPAsi XapaKTepH3yeT ero KakK OpyAHe KJaccOBO-
TIOJIHTHYECKOT0 TOCNOJACTBA, TO LEHHOCTb NpaBa SIBJSETCS
OJHOMOPSAAKOBOA C LEHHOCTBIO JPYTHX COLMAJbHO-TIONH-
THYECKHX HHCTHTYTOB H YYpeXJeHHH, CYLeCTBYIOLIHX B
JlaHHOH CHCTeMe KJAacCOBHIX OTHolleHHHA. lleHHOCTH mpaBa
B 3TOH NJIOCKOCTH COCTOMT B CAYNMeHUU onpeae/zeuubm
KAQCCOBbIM UHTepecam. QMK ;
TIOJIUTHYSCKHX, ngonornq HH) hEQCIIQ)ICI&)QO'
s Kiacca (TpyasiiiXcs BO raase .c paboYHMM KJac-
COM —B COLHAJHCTHYECKOM OOLIECTBE) 1  3aKJIIOYAETCs
BbICULGR. COLLHANBHAS IIEHHOCTb npaBa KAR O &Ekoro
K.naocgng FRL o e e s e

OcBewenne 1LeHHOCTH npaBa Tpe6ye-r TaKXe yuera
0pyeoill CTOPOHbL €r0 eQHHOH KJAacCOBOH CYILHOCTH — €ro

3HaUEHHs KaK 06LIecOLHaIbHOTO PeryJaropa, ———
u ue/tecoo6pa3nbm co-

YuasBRBULT-pegynarop. B RIAGC0BOM OOLIECTBe HeT ApYroi
CHCTEMEl COIlHAaJbHBIX HOPM, KOoTopasi cMorsia 6l obecrme-
YHTb, MPHYEM Ha HayaJax COYETAIOIIHXCS HOPDMATHBHOIO H
HHAMBHIYAJbHOTO OIOCPEJICTBOBAHHSI MOBeleHHs JIOJeH,
esecoo6pasHoe peryJiHpoBaHHe 3KOHOMHYECKHX, TOCyZap-
CTBEHHO-NIOJIHTHYECKHX, OPraHH3alHONHBIX H psila APYrHX
OTHOLIEHHH. Bnarona i CBOHCTBaM ,IIpaBa OKa3bIBAETCH
BO3MOJKHLIM Conia bHyI0 KH3HD Bceo6myxo cTa-
6HJIbHyIO CTpOro, onp;geﬂeﬂnym Mo cOfepkKaHHUK, TapaH-
THPOBAHHYJO TOCYAaPCTBOM . CHCTEMY THIOBBIX Macuitabos
NOBeJeHHs, (QYHKUHOHHPYIOULYI) MOCTOSIHHO; HeNpPepEIBHO
BO BpeMenH. I noroMy MMeHHO MpaBO B KJaccoBOM oblie-
CTBE fABJsETCS] OJAHHM M3 IJIaBHBIM HHCTPYMEHTOB, CIOCQG-
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HbIX 0GECIeYHTb OPraHM30BaHHOCTb OOIIECTBEHHOH XKH3HH,
HayaJsia oOLIeCTBEHHOH AHCIHMIIMHBI, HOPMaJbHOe (QYHKIIHO-
HUpOBaHHe BCero OOGIIECTBEHHOr0 OpraHM3Ma, [eHCTBEH-
HOCTb COLMAJIbHOTO YN paBJIeHHss.

[IpaBo Kak BHICOKOIDGDEKTHBHBIH M Ilenecoo6pasHbIA
COL{MAMBHO-K/I1aCCOBLI PeryJsaTop — NPexXIe BCero cayxed-
HQs, WJIH, IO UHOH TePMHHOJIOTHH, uﬂcrpgﬁ%ﬁgﬂ 1leH-
HOCTb, T. €. LEHHOCTb, BHICTyNaloMTH"E Kay MHCTPY-
MEHTa; OopyAUS; CPeiCTBd, ObecneunBamoero (QyHKIUHOHH-
WSBakHe MHBIX COLMAa/JbHBIX MHCTHTYTOB (rocyjaapcrsa, co-
LHAJIbHOrO YNpaBJieHus, MOFANN #"1p.), HHBIX COLHAbHBIX
Gaiar’.

B T0 xe BpeMsi npaBo obJajzaer cgoel cobcTeennoll
LLEHHOCTBIO.

Camoe i 346Cb COCTOMT B TOM, YTO NPABO CIO-
co6H3,Fak CKa3aTb, COBMECTHTh HECOBMECTHMOE, COelH-
HHTb ¢ GOJIbIIMM W TOJbKO NPaBy MPHCYLIHM OLHAJIBHBIM
30 (eKTOM JBa MOMEHIZ:— SbiFir~OPEAHH3YIOIHAM - 1 ~HHCT
UHIVIMHEPYIOI#M (PaKTOPDOM H OINHOBPEMEHHO BhIpaXKeHHeM
¥ OJIMLETBOPEHHEM KJAcCOBO ONPEAEJEHHQH .CQUUAJIBbHOH
cBoGondl, akTuBHO®HY, oTBeTcTBennocTn. Ilpu nporpeccus-
HbIX COLMAJbHBIX YCIOBHSX OHO CNOCOGHO [aTh NPOCTOP
JiIsl aKTUBHOCTH YYaCTHHKOB OOLIECTBEHHBIX OTHOLUEHHH Ha
OCHOBE CTPOI'Or0 M KECTKOTO MNOpSiAKa 3THX OTHOLIEHHH.
WHbiMH c/I0BaMH, NPaBO HMMeeT LEHHOCTb YNOPALOYEHHOH
akTHBHOCTH. M oTciBA¥ “=%He™MOKET BHOCTH B XKH3Hb JIIO-
Xéft “TaKue BHICOKO3HAYMMBIe OJsiara, . Kak.  -(€30[aCHOCTD.
YesoBeKa B JIIOACKAR™ESANMOOTHOIICHHSAX, CTAaGHIBHOCTD
CJIOXKMBIUHXCS OTHOLIEHHH, rapaHTHPOBAHHOCTb NpaB, CO-

8 &. H. QaTkyJaMH NHUIET, YTO NPH PAaCCMOTPEHHH LEHHOCTH Tpa-
Ba OYeHb BAXKXHO HCCJIENIOBATh COLHAJHCTHYECKHE HODMBI KaK COIMH-
aJlbHO OPraHH3YIOWLYIO, COLAMNbII0O JHCUHIVIMHHPYIOUYIO, COilHaJbHO
COBEPIICHCTBYIOU1YIO H IMYGOKO STHYECKYIO CHCTEMY, BHOCAILYIO B Hally
OOLICCTBEHHYIO JKII3Hb YCTOMYHBOCTb, Pa3yMHOCTb, ONTHMAJbHOCTb, rap-
MOHHIO, CNPaBeJHBOCTD H ApPYrHe rymaHHble Hayajna (cM.: @ aTKy -
aun ®. H, Uynwkuu J. JI. CounanbHast UEHHOCTb H 3(hdeKTHB-
HOCTb NpaBoBOH HOpMHI, c. 14). Ho uccnenosanHe Bcero 3Toro, 4to, Io
CJI0OBaM aBTOPa, XapaKTePH3YeT <«KOJODHTHOE» M «pecneKkTabeJbHoe»
B INIpaBe, BO3MOXHO TOJNbKO Ha OCHOBE MOCTATOYHO MOJIHOH XapaKTepH-
CTHKH H OLEHKH OGTLEKTHBHBIX CBOMCTB NpaBa, 3HAaUYeHHE KOTOPBIX JJIs
aKcHoJIorHyeckoro ocBeuleHHst npaBa @. H. PaTKyMIHMH, B CYIIHOCTH,
oTpHIaeT (CM. TaMm xe, ¢. 11—12).

9 O6 MHCTPYMEHTAJIbHOH UEHHOCTH NpaBa CM.: Yeprnaunues A. d.
ComilanbHasi LEHHOCTb couManucTHYecKoro mpasa.— Cos. rocynapcrso
u npaso, 1978, Ne 7, c. 21—28.
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LIHaJIbHOTO JI0JITa, TOPXKECTBO NpaBAHl, CINpPaBelJHROCTH,
HCTHHHE B KOHQJHUKTHHX CHTYallHsX.

BoT Tyr-r0 M packpmiBaercs HauboJsiee BAaXKHBIH MO-
MeHT COGCTBeHHO!l LIeHHOCTH NpaBa.

Ilaxe B ycJaOBHSX, KOrAa mpaBo «paboTraeT» He Ha
NOJIHYIO, ONpEAeNsieMYI0 3THMH YyCJOBHSIMH MOILHOCTb, H,
GoJiee TOro, Aa)e B YCJOBHAX 3KCIJyaTaTOPCKOro oflue-
cTBa, KOTJa NPaBO HMeeT He COOTBETCTBYylolllee HYXJAaM
nporpecca CofepXKaHHe, OHO BCe XKe SIBJISETCH HEKOTOPHIM
COLlMA/NbHBIM IIJIIOCOM IO CPABHEHHIO C TeM, 4TO NPOTHBO-
CTOMT NPaBy,— [0 CPaBHEHHIO C MPOCTO CJAydaeM H IPOCTO
NPOH3BOJIOM, B TOM YHCJe Ge33aKOHHEM, CBOEBOJIHEM, CyOb-
€KTHBH3MOM OTJAE&JbHbBIX HHAMBHAYYMOB M rpynn. Beap co-
LyajbHasd AKTUBHOCTH,—HE CBS3AHHAS NPABOMy—BHE-Hpa-.
Ba — 3TO _aKTUBHOCTh, KOTODAd 0e3 Nperpaj MOXeT Iepe-
Pacti B npousBod. B npase ke colnanbHas aKTHBHOCTD,
B Toll MM HHOH Mepe OTpa)Kas eIHHCTBO CBOOOIAB H OT-
BETCTBEHHOCTH, 3a/l0XeHa B CyOBeKTHBHHIX NpaBax, cylle-
CTBYeT B CBSI3aHHOM BHJe, B OYeDUYEHHBIX 3aKOHOM paMKax,
B COYETAHHH C IOPUJHYECKHMH OOSI3aHHOCTSMH, B COeJMHe-
HAH C TapaHTHAMH, IOPHAHYECKHMH INpOLeAypaMH H Ta-
KHM INIyTeM clepXHBaercsi «LO TPaHH», 3a KOTOPOH B ak-
THBHOCTH 3HaKy MOTIYT NOMEHSITbCS C IUIIOCA HAa MHHYC,
T. €. aKTHBHOCTb MOXeT O0OepHYTbCS HEKOHTPOJHPYEMHIM
JeficTBOBaHHeM, NpPOH3BOJIOM. HO XOTS ONBIT HCTOPHH CBH-
JeTeNbCTBYET, YTO NPOH3BON M 0e33akoHHe B 3KCIJyaTa-
TOPCKHX OOILeCTBax OCYIIECTBJSIOTCS H Yepe3 NpaBo, Tak
CKa3aTb, NpHCNOCabaUBAIOTCA K HEMY Y €ro INOAYHHSIOT,
BCe e INpPaBoO IO CBOUM CBOHCTBAM TaKOH COLMAJDLHBIH
GbenoMeH, KOTOpHIi BHI3BAH K JKM3HM NMOTPEGHOCTSIMH BHe-
CTH B COLHAJbHYI0 XH3Hb OPraHH30BAaHHOCTb H MOPSIOK,
OCHOBAaHHbl€ Ha HayajJax COLMaJbHOM cBOGOALI, aKTHBHOC-
TH, OTBETCTBEHHOCTH, H NOTOMY IO CBOeH NMpPHpPOJEe «COMpo-
THBJIsieTCsi» NPOM3BOJNY M Ges3akoHuio. M BoBce He cay-
YafiHO BO BCe HCTOPUYCCKHE S3MOXH PeaKUHOHHbIE MOJHTH-
YeCKHE PeXMMbl Ha JeJle HEH3MEHHO BBICTYNAJH B KauecTBe
NPDOTHBHHKOB NIpaBa H 3aKOHHOCTH!?,

9 Mo cnpasensuBoMy MHewHlo B. A. TymaHoBa, KaK LEHHOCTb,
NPaBO NPOTHBOCTOHT PEXHUMY MNpOM3BOJa H Ge3sakonns. XoTs Ha mpo-
TAXXEHHH BEKOB B IPAaBO OTHIOAb He BCerJa BKJaAbIBaJIOCh COEPKaHHe,
OTBevalollee Hy}naM Nporpecca, Ho BMecTe ¢ TeM 0e3 npaBa HeJb3si
YTBEPAHTb NPHHUMIL AEMOKpPaTHH, paBeHcTBa, cBo6omm (cM.: TywM a-
HOB B. A CospemenHmit antuMapkcusam H Teopus npasa. — Cos. ro-
CyAapcTBO H npaso, 1969, Ne 4, c. 62).
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HMeHHO KaK siBJeHHe, NPOTHBOCTOsLee IPOU3BONY H
0e33aKOHHI0O H B TO Xe BpeMs obecneyrBalolliee NPOCTOP
/ISl YIOPSAMOYEHHOH COLMAJIbHOH aKTHBHOCTH, IIPaBO CaMo
no cebe 3aHHMaeT BBLICOKO3HAYHMOE MECTO B COLHAJIbHOH
JKH3HH, BBICTymNaeT Kak (aKTOp COLMAJbLHOrO Iporpecca.
XoTsa BMOJIHE NMOHSATHO, COGCTBEHHas LEHHOCTb NpaBa Ips-
Mo 00ycJOBJeHa ero K/J1aocoBOH NPHPOAOH, BecbMa cylie-
CTBEHHO pa3JqHYHa B 3aBHCHMOCTH OT OCOOeHHOCTei
COLHA/IbHO-KJIACCOBBIX OTHOLIEHHH, THIIA H XapakTepa IIo-
JINTHYECKOTO peXHMa H, HCXOASA M3 BCENO 3TOro, B 3KCIIY-
aTaTOPCKOM oOLiecTBe NMPAKTHYSCKH MOXKeT OHITb CBeleHa
K HYJIO.

U eme oauH MOMEHT, O KOTOPOM 3]eCb, MOXKaJyH, AOC-
TATOYHO JHIIb YNOMsHYTb. Ecau npaBo — couxasabHas
LeHHOCTb, TO TEOPEeTHYESCKH BIIOJIHe ONpaBJaHHO, OCBellas
npaBo, BUAETb B €M0 CBOHCTBAaX, PeryJsiTHBHBIX, OXDaHH-
TeJNbHBIX, NPOLEeCcCyaJbHbIX MeXaHH3MaX, B €ro MHOIoo0-
pa3sHOM HHCTDYMEHTapHH CBOEro0 pola npasosble YeHHOC-
TU — TaKHe QOCTHXKEeHUS PEryJsiTHBHOH KYyJbTYPHl, KOTOpHE
BHIPAXKAIOT MO3HTHBHHIH MOTEHUHaJ NpaBa, ero «BKJAaA» B
obecneyeHHe COLMAJBHOTO peryJHpOBaHHS, COOTBETCTBYIO-
1ero MoTpeGHOCTAM COLHAJIBHOTO Nporpecca.

v g 4. OnpenenenHue npasa. B coBeTCKOH OPHAHYECKOH JIH-
“#epatype TOCNOACTBYIOIMMH SIBJASIIOTCS ONpeleJeHusi, Ko-
TOpLIE, CYMMHpPYsSl OCHOBHble XapaKTepHCTHKH IpaBa, Ha-
YHHAIOTCS €O CJIOB «CHCTEMA HOPM...».

JlocTOMH npHCTaNbHOrO BHHUMaHHS TOT (aKT, yTo, He-
CMOTPSI Ha JOBOJIbHO pe3KHe HeraTHBHHIE OLEHKH I0400-
HBIX omnpefesleHHH HEKOTODHIMH aBTOPAMH, IIOJaralouiMH,
O6yATO 3TH omNpejeseHHs OTPAaXKalOT <«Y3KOHOPMATHBHLIA»
NOAXOA K IIpaBy, TaKHe OlNpeje/eHHs, NOAYepPKHBaIOIIHe
€ro HOPMAaTHBHOCTb, NPOJEMOHCTPHPOBAJU CBOIO KH3HEH-
HocTh!!. M1 3T0 BnosHe 3akoHoMepHO. OHM SIBASIIOTCH HTO-
rOM JJIHTENBbHOH TBOPUECKOH pabOTHl COBETCKHX YYeHBIX,
HX KOJUIEKTHBHBIX YCI14H, B pe3yJabTaTe 4Yero ObLIH Mpe-
OJl0JIEHBI OJHOCTOPOH 1He M KpafiHHe NO3HLHH NpPH OCBelle-
HUH MOHATHA NpaBa. OTpazxkasi B HAYaJbHBIX CJI0BaX (<«CHC-
TeMa HOpM») Belylllee CBOHCTBO NpPaBa KaK HHCTHTYLHOH-
HOrO 00pasoBaHHA (TO, YTO SBJSETCS pEIIAIOLUHM B ero
COLMAbHOA WEHHOCTH), MPHHATHle B Hallefi HayKe oTIpe-

1 CM. 06 stoM: Pa6unoBuu Il. M. O moHATHH mnpaBa B co-
BETCKOH IopHauyeckoli Hayke.— [IpaBosesenne, 1977, Ne 4, c¢. 41 #
cnen. i
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JeJeHHs] HEH3MEHHO MeJNaloT aKUeHT Ha ero IJyOHHHBIX
COLIMAJbHBIX XapaKTePHCTHKAaX, HarJIsiJHO JEeMOHCTPHPYS
ILOCTOMHCTBO MAapKCHCTCKO-JEHHHCKOH KOHLEeNUHH INpaBa,
opraHHyeckoe coelMHeHHe B HeH (uaocOPCKOro, CoOUHOMO-
THYeCKOro M CllelHaJbHO-IopHAHYeckoro acnekroB. Ilosro-
My H B TeOPETHKO-NPHKIaLHOM IJaHe NMOAOOHBIEe Ompeje-
JIEHHSI 0Ka3aJIHCh XOPOLIO «pabOoTaloUIMMHU», NIPSIMO «BHIBO-
NALEMH» Ha HJAEI0 3aKOHHOCTH, Ha npobJjieMaTHKY, CBS-
3aHHYIO C 3aJlayaMyd IO YKpeIJIeHHIO NpPaBONOpAAKA, CO-
BEPLIEHCTBOBAHHIO 33KOHOJATeJNbCTBA, NPAaKTHKH €ro MpHu-
meHeHHs. HacroliunBocTb, ¢ Kakoil GOJNBIIMHCTBO COBET-
CKHX IPaBOBeNOB 3allHIIAIOT HOPDMAaTHBHOe TOHHMaHHe
npaBa, oODbACHAETC He TOJbKO BAaXKHOCTbIO MCXOAHBIX (H-
J0COMCKHX H OOILETEOPETHUSCKHX INOJOXKEHHH, JeXalluX B
€ro OCHOBE, HO M €ro 3HaUeHHeM [Jisi OGOCHOBAHHA MHJIeH
CTpOXKalilllefi 3aKOHHOCTH B COLMAJHCTHYECKOM oblecTsel?.
HopMmaTuBHbBe ompejeseHHsi 0Ka3alucCh BIOJHE YIOBJIETBO-
PHTEJbHBIMH M ITIPH PacCMOTPEHHH NPAaBOBBIX  BOIPOCOB
Ha ypOBHe OTpacjell npaBa, Ka)Jas H3 KOTOPHIX HHaue,
yeM INOoCpeacTBOM (GOPMYJHPOBKH «CHCTEMa HOPM», BOOG-
Ile He MOXKeT OLITb ONpejeseHa.

B To Xe BpeMms, NpH3HaBas BO3MOXKHOCTb U ONPaBAAH-
HOCTb CYLIECTBOBAaHHS HECKOJBLKHX OTpeJeNeHHH ONHOTO H
TOrO e sBJeHHs (TpaBa), NMPH3BAHHBIX OTPa3HUTb €T0
0cOGEHHOCTH B PasjHYHBIX paKypcaXx M (QYHKUHOHAJbHBIX
CBA34X, lleJecoo0pa3HO Ha JAHHOM YPOBHe Pa3BHTHA 00-
LIeTeOpeTHYEeCKUX 3HaHUH TakuM obpasom auddepeHuu-
poBaTh OOlHe OmnpefeJeHHs, YTOOLl B OLHOM M3 HHX ellle
6oJiee YeTKO BBICBEUHBAJIHCh YEPTHl NIPaBa CO CTOPOHH €ro
IIyOHHHBIX COLHAJbHBIX OCOOeHHOCTeH, a B APYroM — uep-
THl NpaBa, XapaKTepu3yOllHe ellle H ero TEeOoPeTHKO-TPH-
KJaJHOe 3Ha4YeHHe.

B nepsoM u3 yKa3aHHBIX acClleKTOB IpeACTaBJASETCS IIO-
JIG3HHIM cZesaTbh obliee oONpejejeHHe NpaBa Gojiee eMKUM,
B OOJbliefi Mepe (QHKCHPYIOUIMM ero peryJsiTHBHhE Kadye-
CTBa, €ro 3HayeHHe KaK BHICOKOI()(HEKTHBHOIO DETYJSATOPa,

12 Kak cnpaBepmuBo otMeyaer B. H. Kympsisues, «mpaBo, Kakoe
6bl omnpene/eHHe eMy HH fAaBaTbh, BCErAa TNPOTHBOCTOMT  GeClIpaBHIO,
6e33aKOHHIO, NpABOHAPYLIEHHIO, NpECTyIVIEHHIO. CJE0BATENbHO, OHO
AOJKHO MMeThb (H, HECOMHEHHO, HMEeT) ueTKHe HODPMAaTHBHBHIE, IOPHIH-
yeckHe rpanduni» (Kyzapsasues B. H. IOpunuueckine HopMbl H dak-

Tuliegc)xoe nosenenne.— CoB. rocyaapctso H npaso, 1980, Ne 2
c. 19).
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epe3 cyObeKTHBHBlE IOpHAHYECKHe NpaBa
JebuHuuus npaBa B NaHHOM cJydyae Mo-
JKET OBITh cHOPMYNHPOBAHA TaK: — COYUAAbHO-KAAC-
. €O8bll, HOPMATUBHOLL Beeyﬂﬂﬁ)%a solpaxcaer u
npu3san o6gcnettuTb eos‘eéﬁérzuy)b; 8 3aKon gocydapcrgen-
[ SKOHOMUYECKU 20Cn00CTEYOWee0 kiacca I%Ty
daujuxcs 80 enage ¢ pabodum KAACCOM — 8 COYUAAUCTUHE-
CKom obujectse) u KOTOpbL 80nAOWleH 8 cucTeme obiye-
obasaterbrolx, opmasvro-onpedesennolx Hopm, OeilcT-
syroujell 4epe3 cybvexTuBHble npasa u O6A3ARHOCTU U
no0depiusaemoll curoli 20cyOaPETBEHHO20 - LPUHYICOCHUS.
" Bo BTOpPOM M3 YKa3aHHBIX aCNEKTOB, OPHEHTHDYSCb Ha
IIPaKTHYECKYIO CTOPOHY IPaBOBOM NEeACTBHTEJNbHOCTH, LeJe-
coo6pa3Ho, Halo moJarath, OTTEHHTb Te 4YepThl NpaBa,
KOTOpHle OCHOBaHBl Ha BBIPaXKeHHOH B .IpaBe KJacCOBO
onpejieNeHHOR CBOGOje MNOBeleHHs B ee €IHHCTBE C OT-
BETCTBEHHOCTBIO M COOOpDa3HO 3TOMY XapaKTepH3YIOT ero
_KaK onpereanTeab IODHLMNECKOR, CROOQAL. NOBEACHHS, KPH-
m%ﬁiﬁa@nobé_ H HenpaBoMepHoro. Eciau npu 3ToM
Hé BOCIPOHM3BOAHTb KakK CAMR™CUGOH™ pasyMerolecs psi
IAPYTHX 4YepT NpaBa, B TOM YHCJe €ro YepThl KaK rocynap-
CTBEHHO-BOJIEBOTO $IBJIEHHSl, TO €ro KpaTkas JAebHHHLHSA
MoxeT 6HTb cQOpPMyaMPOBaHa cJelyllluM o6pasom: npa-
80 — 3T0 cucremq, 00ueoba3aTesbrolX, Hopmarvro-oripede-
NeHHbLX HOPM, KOTOpble B6LPANAIOT U nPpu3sans. obecneyu-
8aTb KAQETVBO Onpedesennyro 60000y . NQBLAECHUA 8 ee
eQuHcT8e ¢ _OTEETCTBEHHOCTHI0 Tl "Eé’ozpasuo TOMY BbLICTY-
narT @ Kadecrse eorydaprTéeHto-8aacTHO20  KpuTepus
npasomepHoZOl HenPuBO MepROZ0 TOBEOEHUA"

5. MepcnekTuBbl pa3pabOTKH oO6LIero MOHATHH MNpaBa.
Bomnpoch o6uiero noHATHS NpaBa — OJIHU W3 IVIaBHBIX B CO-
LHAJHCTHYECKOH lopHAHYecKoH Hayke. OHM HeH3MEHHO
OCTalOTCS INpPEIMETOM IPHCTAJBbHOrO BHHMAHHSl YUYEHHIX,
TBOPYECKOT0, BCECTOPOHHEr0 00CyXKAeHHs.

PesynbraThl Takoro TBOpuecKoro OOCYXKAeHHS B LeJOM
OKa3aJ/IuCb NJIOJOTBOPHBIMH. M XOTS HeKOTOpble HaMeyeH-
Hble B XoJe O0OCYyX/[eHHS BapHAHThl pelICHHS NpPO6JeMBbl
He ObIM NPHHATH HayKOM, OHu BCe XKe B KaKOH-TO Mepe
Coco6CTBOBANHN YSICHEHHIO TPYAHBIX BOIPOCOB, COBepIIEH-
CTBOBAHHIO, YTOUHEHHIO psna oblieTeopeTHYECKHX IOJIOXKe-
Hui!s.

13 O6cysxaenue BOmpPocOB MoHHMaHMs npaBa (cM.. CoB. rocyaap-
cTBO H npaso, 1979, Ne 7 u 8) NOATBEPAHJIO INIOAOTBOPHBIA M KOHCT-
/
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Cpean psila KOHCTPYKTHBHBIX HanpaBJieHHH, MO3BOJAIO-
IMX YrJayOMTb M Pas3BHTb oblllee MOHATHE NMpaBa MOA YrI-
JIOM 3peHHs HOBeHLIHX (HuIocOPCKHX, OOLIeHAyYHBIX HIEH,
JNOCTHXKEHHH NpaBOBOll MBICJAH, MPEACTABJSETCS BaXKHBIM
BBLIEJHTD CJAeAyOlIHe:

a) -yray6/aeHHe NOHSTHS NpaBa KakK OPHAHYECKOro
(eHOMEHa B ero COOTHOIIEHHH ¢ TeM OJH3KHM K HeMy
HEIOPHAHYECKHM SIBJIE€HHEM »XH3HH OOIlecTBa, KOTOpOe MO-
XKeT OblTh 0003HaueHO B KayecTBe HeNOCPENACTBEHHO-COLH-
aJIGHBIX NPUTSA3aHHH (a TakXKe, ciaexyeT A00aBHTb, H CO-
uuanbHoro noara). He oroxkaecTBisif, 4eTKO pasrpaHH-
yuBas TO M ApPYroe, He HOMycKas MX CMelleHHs, NPelCTaB-
JseTcss B BHICLIEH CTeNeHH CYIeCTBEHHbIM pAacKpBIThb HX
oco6Gble pOJIH B BbIPaXKE€HHH H ONOCPEACTBOBAHHH (COLHAJb-
HOH ©BOOOABI, aKTHBHOCTH, OTBETCTBEHHOCTH B KJIaCCOBOM
oflllecTBe, a IJaBHOe, MX B3aHMOJeHCTBHe, YaCTHYHOE
B3aHMOTIPOHHKHOBEHHUE;

6) pasBepTHBaHHEe B IIOHSITHH NpaBa TeX €ro Xxapakre-
PHCTHK, KOTOpble BHIpaXKalOT OCOOEHHOCTH NpaBa KakK MH-
CTHTYLHOHHOTO 'COLHAJbHO-KJIaCCOBOTO HOPMAaTHBHOIO 00-
pasoBaHusa. C JaHHBIX NMO3WUMI OJHA M3 3afay B HAYYHBIX
HCCJIEIOBAHHAX COCTOHT He B INPOTHBONOCTABJEHHHM IPaBa
H 3aKOHa, a, Hao60POT, B AOCTATOYHO IOJNHOM BHISIBJEHHH
TOH OTpeJensiollell POJIH, KOTOPYIO HIrpaeT 3aKOH, APYrue
¢GopMbl mpaBa B KOHCTHTYHPOBaHMM, CYyLIECTBOBAaHHU H
GOYHKUHOHHDOBAHHH INpaBa KaK 0COG0T0 HHCTHTYLHOHHOTO
00pa3oBaHHs U B CBA3HM C 3THM B NPHOGPETEHHH W BHISBJIE-
HHH TPUCYLIMX eMy pPery/JsiTHBHHIX KauyeCTB: BCEOOIIHOCTH,
3HaUeHHs cTabuausupymollero ¢akropa, GopMb, aawouliel
«TapaHTHPOBAHHBIA pe3y/bTaT», H AP.;

B) YTBepXKJeHHe Hapsily H B CBSI3H C TOHSITHEM <«Ipa-
BO» JIPYrOfl HayyHOH KaTeropHu — «NpaBoBasi CHCTEMa», U
C 3TOH TOYKHM 3peHHs aHa/JH3 NpaBa B eJHHCTBE H COOT-
HOLIEHHH CO BCeM KOMILJIEKCOM 3JIeMEeHTOB NpaBOBOH neli-
CTBHTEJNBHOCTH, OCOOEHHO ¢ NPaBOKOHKPETH3HPYIOLIHMH
NpeAnuCcaHusiMH OpraHoB npaBocyaus. OTciona — HeoGXo-
JAMMOCTb yyeTa B MaTepHH NpaBa OOBEKTHBHHIX (GoOpM cCy-
neOHOM M MHON IOPUAHYECKOH NpPAKTHKH, a TaKXKe DOJH B

PYKTHBHLII XapaKTep TaKOTO ero IOHHMaHHsA, KOTOpOe OPHEHTHPOBAaHO
Ha Belyllee cro CBONHCTBO — OOIIEOOA3aTENLHYI0 HOPMATHBHOCTb (BbI-
crynnenns C. H. Bparycs, U. E. ®ap6epa, A. M. Bacuaresa, U. C. Ca-
mouenko, B. JI. IHasaposa, C. B. Ilosenuncit, A. ®. Uepnanuena,
JI. C. dBuua, H. C. Manenna, P. O. Xandouuot, A. B. Muukesuua,
I0. A. Tuxomuposa, A. B. Benreposa, A. C. Iluronkuna u ap.).
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sToll chepe NMpaBOBOH HAEOJOTHH, B TOM YHCJE HOpHAHYE-
CKOH HaykH, NpodecCHOHAIbHOrO NpPaBOCO3HAHHS — BCErO
Toro, Yyro oGecneynBaeT H Bbipaxkaetr (pasyMmeercs, NpH
COLlHAJM3Me B YCJOBHSIX CTpOXKaMilel 3aKOHHOCTH) (YHK-
UHOHHPOBaHHbBIE IpaBa KaK COLMAJbHO-KJIAOCOBONO HOP-
MaTHBHO-PEryJJATHBHOIO 06pa3oBaHHs;

r) BbIsIBJeHHe OCOGEHHOCTell MpaBa KaK HOPMATHBHOTO,
rocylapcTBeHHO-BJACTHOTO BLIPAXKEHHS KJACCOBO OIpeje-
JeHHOH cBOGOAH B ee e€IMHCTBE C COLHAJbHOH OTBETCTBEH-
HOCTbIO, a OTCIOZAa — €r0 YepT KaK OIpelNeSUTe]s IOpHUIH-
YeCKH J03BOJIEHHOIO IIOBEJEHHS YYacTHHKOB OOLIeCTBEH-
HbIX OTHOIIEHHH M, CJeNOBaTeJbHO, KPHTEepHUsS NpaBoOMep-
HOTO H HETPaBOMEPHOIO ITOBeJEHHUS;

A) C y4YeToM TOJbKO YTO CKa3aHHOro — Gojiee TIOJHOE
ooBellleHHe ocoOeHHOCTeH MpaBa B IJIOCKOCTH €ro eAHHCTBA
C CyObeKTHBHBIMH NpaBaMH. 3/ecb, OJHAKO, BaXKHO H36e-
XKaTb TAKOH HHTepNpeTalHH AAHHOTO eIMHCTBA, NPH KOTO-
poit OBl cTepiuCb I'DaHH MeXAy OOBEKTHBHBIM M CyObek-
THBHBIM INP2BOM — Da3HOyPOBHEeBLIMH 3JIEMEHTaMH IIPaBoO-
BOH cHcTeMbl. Hajno nosarath, HauGosiee mepCreKTHBHHIN
NoAXO0A K mpoGsieMe —B TOM, YTOGH pacCMaTpHUBaTh cyGb-
€KTHBHbIE NpaBa KaK BbIPaKeHHe U IOKa3aTeslb 0COGeHHOC-
Teli 0GBEKTHBHOTO NpaBa, ONpejelsiolliee 3BEHO crelHdH-
YeCKH NPAaBOBBIX MEXaHH3MOB, KaK €ro peryJsTHBHOe Ka-
YeCTBO, KOTOPOE€ COCTOHUT B OOeCmeyeHHH M NOJLEpIKaHHH
B OOlLEeCTBE COLUHAJBLHON CBOOOAB, AKTHBHOCTH, OTBETCT-
BEHHOCTH YYaCTHHKOB OOLIECTBEHHBIX OTHOIIEHHI.

B psge cayyaeB NpH pacCMOTPeHHH OOILEro NOHATHS NpaBa CO3-
JaeTcsl BneyaTJieHHe, YTO HEKOTOpble aBTOPbI, YNoTpeGJss OJHH H Te Xe
TepMHHE], TOBOPAT BCe XKe Ha «PasHHIX A3bIKax», HMEIOT B BHAY Kaue-
CTBEHHO Da3J/IHYHBEE COUHAJIbHblE SIBJICHHS.

W peno He TONIBKO B TOM, 4YTO NMOAYAC B ONHOH IJIOCKOCTH OCBelLa-
I0TCS  HENOCPeACTBEHHO-COUHaJbHble TNPHTA3aHHA (IpaBa) M TNpaBo B
IODHAMYECKOM CMBICJIE, HO H B TOM, YT0 Hapsily CO BCEMH YKa3aHHBIMH
paHee SABJEHHSAMH, 0603HauaeMbIMH TEDMHHOM <«IpaBO», B peaJbHON
JKH3HH JEeACTBHTEJBHO CYILECTBYeT ocOOblfi ()eHOMeH, KOTODHII MOXKeT
GHTb Ha3BaH eudexuem npasa, T. €. TOCNOACTBYIOIIHM B JaHHOM 06-
mwecTBe o6pa3oM INpaBa, MacCOBBIM NpEJACTaBJEHHEM <O MpaBe», OTHO-
cAIUMCA K CYOBEKTHBHOM CTOpPOHE KOHKDETHOH NpaBOBOH CHCTEMBI TOTrO
HJH HHOTO KJacCOBOTO OOIlecTBA H OXBaTHIBAIOWIMM  OJHOBPEMEHHO
(cKBO3b NPH3MY BHJEHHA):

npaBO KaK COUHAJbHO ONpaBlaHHOe NPHTA3aHHe, T. €. MO CBOEMY
COJEPKAHHIO HENOCPEeJCTBEHHO-COlHaNbHEIe NpaBa (NMPUTA3aHHA), BhIpa-
JXKeHHEe B BHAe TpeGOBaHHA NPaBOCO3HAHHSA;

NpaBO Kak OGHUHaNbHYI0, (OpMasibHO-ONPEAENEHHYI0 HOPMY, MO-
Iesb noBefieHHs: (06beKTHBHOE NpPaBo);

M TpaBo KaK ¢akTHuecKoe CyGheKTHBHOE IODHAMYECKOe NMPaBO KOH-
KPETHOr0 y4acCTHHKa OOLIEeCTBEHHOrO OTHOILUEHHS,

106



. YKa3aHHHfI MHOTOACIIEKTHHH (heHOMeH, mpHHaAMexKaluii K obiacti
NpaBOCO3HAHHs, HYXKHO MNpPeleJbHO CTPOro OTJHYaThb OT NpaBa Kak HH-
CTHTYLHOHHOrO 00pa3oBaHHs.

Bmecte ¢ Tem cienyeT o6paTHTb BHHMallHe H Ha TO, YTO KaXKAbIH
OTMEUEHHH paHee aCmeKT B BHAEHHH NIpaBa CJYXKHT CBOEro poAa
TOUKOM OTCYETa B BOCHDHATHH B MaCCOBOM TNpPaBOCO3HaHHH NpaBa, Mpa-
BOBOT'O H HEMNPAaBOBOIO H, CJI€JOBAaTeJbHO, BBIJBHraeT Ha NepPBOe MeCTO
TOT WJIM HHOM 3JIeMEHT NpaBOBOH cHcTeMBl. MIMEHHO OTClOa NpoHcTe-
KaeT NOAMEeYeHHas pANOM aBTOPOB HEOOHO3HAYHOCT6 CaMOTO TOHHMa-
HHA NpaBa B pasubix obulectBax. 160 B 3aBHCHMOCTH OT 3KOHOMHYe-
CKHMX, NOJIHTHYECKHX, COLHAJIbHBIX H HHBIX OCOGeHHOCTeli naHHOro KJjac-
coBoro ofllecTBa M OT BHITEKalolledl OTCIOfA CNeUU(HKH NpHCYILeH eMy
NpaBOBOH CHCTEMH CaMasi TPaKTOBKa NpaBa B OOCIIECTBEHHOM H HHIH-
BHIYaJbHOM CO3HAHHMH Pa3JIHYHa, Aa NPHTOM TaK, YTO B TOM HJH HHOM
KOHKPeTHOM OOLlecTBE OHO BHAMTCA CKBO3b NPH3MY JHO0 Tpe6oBaHHMi
roCHOACTBYIOLIeH NpPaBOBOA HAEOJOrHH, JHOO [eHCTBYIOIIHX IOpHAHYe-
CKHX HOPM (3aKoHa), JIH60 HaJIHYHEIX IODHAHYECKHX Npas.

HerpynHo 3aMeTHTb, YTO HeKOTOpHIE TPAaKTOBKH NpaBa, B TOM YHC-
Jie ero IHPOKOe NMOHHMaHHe, HMEIOT B BHAY HE NPaBO KaK HHCTHTYLHOH-
HOE COILHaJbHO-KJIaCCcOBOE HOPMaTHBHOe O6pDa30BaHHe, a YKa3aHHHIHA
MHOTOACNeKTHH (eHOMeH, OTHOCALIMHCA K CyOBeKTHBHOH CTOpOHe
NpaBoOBOH AeACTBHTEJbHOCTH.

Tarasa 7

NMPABO: HALLUOHAJIbHAS CHCTEMA;
HCTOPUYECKHH THUIN; CTPYKTYPHBIE
OBUIHOCTH (CEMbH)

1. HauuonanbHas npaBoBas cHcrema. [IpaBo — KoOH-
KPEeTHO-HCTOPHYECKOE COllHaJIbHOe fIBJIEHHE.

B KaxZIyio HCTOPHYECKYIO 3MOXY, NPy KaXKAOH LHBHJIH-
3allKH, B KaXJOH CTpaHe OHO OTJIHYaeTcss HeMaJbM, NOA-
yac BecbMa CYlIecTBEHHHIM cBoeoOpasueM. McxonmHoe 3Ha-
YeHHe NPH PACCMOTPEHUH 3TOro cBoeoOpa3Hs HMeeT INOHf-
THE HAYUOHAAbLHOU npasosoll cucrTemvl', T. e. pacCMaTpH-
BaeMoe B €IMHCTBE C IAPYTHMH KOHCTHTYTHBHBIMH IpaBo-
BbIMH sBienusmMu (1.5.6.) mpaBo maHHOro oburectsa (cTpa-
Hbl) KaK HCTOPHYECKH KOHKDETHOTO (COLHAJBHOTO Opra-
HH3Ma.

! CnoBo «HauHoOHaJAbHasi» HMeeT B NpHBEJEHHOH (OPMYJHPOBKE
YC/IOBHOe 3HaueHHe — OHO YNOTpebasiercs ¢ TOH JHMIUb LEJbio, YTOGHLI
TEPMHHOJIOTHYECKH OTIPAaHHYHTb  BHYTPHrOCyJIapCTBEHHOE IIpaBo, Aa
TNPHTOM B paMKaX KOHKDETHOH cTpallbl, OT MEXAYHapOAHOro ImyGJHu-
HOTO TNpaBa.
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Hauuonanbnass npaBoBasi CHCTeMa — KOHKpeTHO-HCTO-
pudeckas COLMaNbHAS peallbHOCTb, HAaXOAAIIAACH B CAOX-
HbIX B3aMMOCBSI3fX M B3aHMOJEHCTBMH C JPYTMMH 4YacTs-
MH JaHHOro o@LlecTBa: C-OHpeAesICHHBIMH—IKOHOMHYECKH-
MH QTHOIUCHMSMH, DOCYyAapCTBOM, MOpaJjbio, KyJAbTypo# —
BCEM KOMIIEKCOM COUMAJbHBIX HHCTHTYTOB W T€HHOC-
Tel.

Bor nouemy He/sb3s NpH3HATb NpPHEMJEMOH IIPOBOJH-
MYI0 psioM GyprKya3HbIX yueHbIX — CIELlHaJHCTOB MO CPaB-
HHTeJIbHOMY NpPaBOBEAEHHIO HJel0 O SKOOH CylllecTBYIOLIeM
«npaBe» KaK IOpHAMYECKOM SIBJEHHH BHe M He3aBHCHMO
OT roCyJapCTBEHHbIX TpPaHHIl, HallpUMep HJIel0 O POMaHo-
repMaHCKOM IpaBe, NpejcTaBJisfBlIeM coboii 6yaro O6nl
«IpaBO» M TOTAA, KOIJa M3BECTHbHE IOPHIHYECKHEe MPHHLH-
bl M KaTeropuH pas3pabaThiBajJHCb TOJbKO YHHBepCHTeTa-
MH M CYIIeCTBOBaJH TOJbKO B BHJe SIBJEHHH KyJbTyphl
(«npaBo yHuBepcHuTeToB»)2. Takoro poia «mpaBo» B jefi-
CTBHTEJbHOCTH IIPeJCTaB/]sAI0 Cco00fi He 4TO HHOe, Kak
(opMBI NPAaBOCO3HAHHS, KOMIOHEHTbl NMPaBOBOH KYJbTYpHI,
KOTOpble oOpeTasiu KayecTBa NpaBa B IODHAHYECKOM CMBHIC-
Jie JMllIb B TOH Mepe, B KakKo# OOBbEKTHBHPOBAJHCh B Ipa-
BOBbIX aKTaX KOHKDeTHHIX 3anaJHOeBPOIEeHCKHX CTpaH,
T. €. B HallHOHAJIbHbIX MPaBOBBIX CHCTEMaXx>.

Haunonanbias _npaBoBas cucTeMa B NpPHHLMIE OTJIH-
4aercst eJHHCTBOM, «CyBePeHHOCTbIO». XOTS HCTOpHS 3Ha-
eT (akTH CcyllecTBOBAHMA B NpefesiaXx OJHOM CTPaHBI He-
CKOJIPKHX MapaJjiieJbHO [eHCTBOBABIUHX NPABOBHIX . CHCTEM
(nanpumep, B smoxy deonaliiaMa), BCE e B KOHEUHOM
cyere oOLlel TeHIeHLHel sABJIsgeTc HOPMHPOBaHHE B CTpa-
He eIHHOH, «CyBepeHHOH» HALHMOHAJBHON I0pMAHYECKOI
cucteMbl. OHa BHIPaXKa€T €IWHCTBO SKOHOMHYECKOro 6a3H-
ca, BBICTyaeT OJHHM H3 INPOSBJEHMH TOCyAapCTBEHHOrO

2 Cm.: Jasup Pene. OcHOBHble NPaBOBble CHCTCMBEI COBPEMEHHO-
cti. M., 1967, c. 59—70 u cren.

3 BecbMa MOKa3aTeJbHO, YTO H MYCYJbMaHCKOe MNpPaBO NpOSBJsAET
ceba Kak lopHAHuecKHil (eHOMeH B TOH Mepe, B KakKoH HOPMbI LlapHa-
Ta peanbHo, (pakTHYeCKH OYHKIHMOHHDPYIOT B KauecTBe IpPaBHJ TNOBeJe-
Hus Jogeil B TOH WM HMHOH apa6ckoit ctpane. ITokasaTesIbHO TaKxke,
YTO HbIHE «MYCYJbMaHCKOe NPaBO OKa3blBaeT BO3JCHCTBHE Ha COBpe-
MeHHOe NpaBOBOe Pa3BHTHe apalCKHX CTPaH Npexae BCEro 4Yepe3 mpa-
BOBYIO HMIeONOrHio H Tncuxosoruw.. Cdepa AeHCTBHS MYCYJIbMaHCKOIo
npaBa KaK HAEO0JOTHYecKOro (akropa OKasulBaeTCs 3HAYHTENIBHO LIHpE,
HeXeJH DAaMKH TNpPHMEHEHHS ero KOHKDETHbIX HODMATHBHBIX IIpeAMuca-
uuit» (Croxkusiinen JI. P. MycyibManckoe MpaBo Kak 06beKT 06-
meji Teopun npasa.— CoB. rocyaaperso u mpaso, 1979, Ne 1, c. 33).
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cysepenutera cTpaHel. HamuonanbHas npaBoBas cHCTeMa
BIHTHIBaeT OCOOEHHOCTH 3KOHOMIHYECKOIO, “TIOJHTHUECKOTO,
MCTOPUYECKOTO M HAUMOHAJbHOrO Pa3BHTHS CTPaHbHI, Cylle-
CTBYIOUIHe B HeH OGILeCTBEHHO-MONHTHYECKHE TPaJHIHH,
cnelHdHKY KyJAbTYPHOH H HPaBCTBEHHOH CTODOH JXKHU3HH 00-
IleCTBA, HAlHOHAJILHOTO OBITA, IPABOBLIX TPAJHIUHH H MBILLI-
JIeHHsl. 3TO BO MHOroM omnpefessieT GakTHYECKyl poOJb H
LIleHHOCTb JaHHOH MpPaBOBOH CHCTeMbl, €€ IIOJIOXKEeHHe B
obueli CTPYKType COLHAJbHOIO HOPMATHBHOTO DperyJupo-
BaHUS M, CJeNOBaTe/]bHO, COOTHOLUEHHe C JAPYTHMH pery-
JATOPaMH: MOpaJblo, PEJMIHO3HBIMH M HHHIMH KOpIOpa-
THBHBIMH HOPMaMH, HeNPaBOBEHIMU OOBIYASIMH.
Haunnonanpnass mpaBoBasi cucTeMa — 3TO €IHHHYHOE H
KOHKDEeTHOe sBJIEHHe B MMpe NpaBoBbIX siBJeHuil, Ocoben-
HOCTH e NDABOBLIX-CHEFEM—TeX MJH HHBIX 3M0X M LHBHJIH-
3alUfi BBIPa)KeHbl B JABYX JPYTHX MOHSTHAX — «UCTOpUYE-

cKutl Tun n u «CTPYKTYpHas _OQWHOCTb»  («cemba
0B6IX CUCTEM>).

2. Hcropuueckuit THn mnpaBa. ITo — KaTeropus, IpHUs-
BaHHAas BLIPA3uTb B OOOOILEHHBLIX XapaKTePHUCTHKAaX eJH-
Hble COIMaJIbHO-KJ1aCCOBLIe YepThl BCeX HALlMOHAJbHBIX Mpa-
BOBHIX CHCTEM, COOTBETCTBYIOIIMX HCTOPHYECKH OINpeJeJeH-
HOMY 3KOHOMHYecKoMy 6a3ucy KJaccoBoro obuiecTsa.

ClefoBaTeNbHO, Ka:KIOH KJacCOBOH OOLIEeCTBEHHO-3KO-
HOMMYeCKOH (GopMaluu CBOHCTBEH CBOH HCTOPHYECKHH THI
npaBa — paboBJajenbieckuil, ¢eoganbHbl, OypXKyasHbIH,
COLHaJINCTHYeCKHH. [leNleHHe HAllMOHAJIbHBIX MPABOBHIX CHC-
TeM Ha YyKa3aHHble UYeThipe Tuma y oOpasyeT OCHOBY
MapKCHCTCKO-JIEHHHCKOH TUIIOJIOTHH TpaBa.

[TonsTe «ucTOpHYecKHit Tum NpaBa» — KJAOYEBOE B
MapKCHCTCKO-JIEHHHCKON NPaBOBOH TEOPHH.

[Tpx noMouln paccMaTpPUBAeMOro IIOHSITHSI IMPOHCXOMHT
«IPUBSI3Ka» MPABOBLIX CHCTeM JaHHOH 3MOXH K HCTOpHYC-
CKH OMpefie/IeHHOMY 3KOHOMHYeCKoMy 6asucy, K THIY cOO-
CTBEHHOCTHM Ha CpPEICTBAa MPOM3BOACTBA M TaKHUM NyTeM
obGecrneynBaercss Ha MOJJHHHO HAayYHOH OCHOBe KOHKpDeTU-
3ayus KAaccosoll CYuyHOCTU npasa, HUKCHPYeTcs: KOHKpeT-
HOe COLHAJbHO-TIOJIMTHYECKOe cOJepxaHHe NPABOBBIX CHC-
teM. M 3TO OTKpbIBaeT NyTb K IOHHMAaHHIO IJyOHHHBIX
3aKOHOMEPHOCTel, CBOHCTBEHHBIX HalMOHAJbHBIM  INIPaBO-
BBIM CHCT€MaM TOTO MJHM HHOTO HCTOPHYECKOro THTA.

OTMmeyasi NMPHHIUHMIHAJBHO BaXKHble pPa3/HYHsA, CYLIECT-
ByIOLYe MeXJy BCeMHM HCTODHYECKMMH THIIAMH IIpaBa,
HyXHO B TO ke BpeMsl C NpeJeJbHOH YETKOCTbIO KOHCTa-
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THPOBaTh, YTO IVIaBHHIMH BeXaMH, OCHOBHBIMH <«IYHKTaMH
COCPENOTOYEHHSI» BCeX HALHOHAJIbHBIX MPABOBBIX CHCTEM
3a BCIO HCTOPHIO HX Pa3BHTHSl SABJSIOTCS, ¢ OAHOH CTOpO-
Hbl, paccMaTpuBaeMble B eIMHCTBE IKCNAYATATOPCKUE, 4a-
CTHOCOGCT8eHRUYECKUe Tunel npasa  (paboBJiafesbYecKoe,
¢eonanbHoe, GypxyasHoe), a ¢ APYrO#l CTOPOHBI, KOpPeH-
HBIM 00pasoM OTJHYAIOWHACS OT HMX COYUAAUCTUYECKUL
TUn npasa —TmpaBO TPYAALMXCH, aHTHIKCIIYaTaTOPCKOE,
TIOCTPOEHHOE Ha OOUIeCTBEHHOHN, COLHANMCTHYECKOH COOCT-
BEHHOCTH.

3. CrpyktypHas oGIHOCTb (CeMbsi HaUHOHAJbHBIX Mpa-
BOBBIX CHCTeM). B npejenax OJHOro HJIM PasHBIX MCTOpPH-
YeCKHX THIIOB HalHOHAJIbHbIE NPAaBOBble CHCTEMBI HEPEIKO
OTJIHYAIOTCS OCOOBIM IIOCTPOEHHEM, 3HAUYHUTEJbHOH CIelH-
GHKOi CO CTOPOHBI CBOEro TeXHHKO-IODHAHYECKOTO COAEp-
JKaHusl. DTO W TNO3BOJISIET PacCMaTPHBATb Ty MJH HHYIO
NpaBOBYIO CHCTEMy HJM HX TPYNNy B KayecTBe CTPYKTYp-
HO/ OGIIHOCTH.

Hrcnonb3oBaHHe TepMHHA «CTPYKTypHasi oOLIHOCTb» Ofl-
pPaBIaHHO B JaHHOM cJyuae NOTOMY, YTO HauboJjiee BaKHBI-
MH YepTaMH, BBIAEJSIOIMMH NPABOBYIO CHCTEMY HJH TpyIl-
Iy CHCTEM C IOPHAMYECKOH CTODOHBI, SIBJSIIOTCS CBOHCTBEH-
HOe el CTPYKTYpHOe IOCTpOeHHe OCHOBHBIX ee KOMIIOHEH-
TOB: NPaBOBHIX HOPM, CyJeOHON NMpaKTHKH, NPaBOBOH HJeO-
goruy (1.5.6), a B cBS3M ¢ 3THM — OCOGEHHOCTH €€ TeX-
HHKO-IODHJHYECKOro cofepxkanus. [IpuyeM HMeHHO C TOY-
KH 3peHHsl KOHCTDYKTHBHBIX H, CJeJOBaTeJbHO, CTPYKTYp-
HbIX XapaKTePUCTHK: 0COOEHHOCTeH HOPM, HX I'DYNTHPOBKH
[0 OTpPaciAsAM M HHCTHTYTaM, MeCTa H POJH IOPHAHYECKOTO
perynupoBaHHs B OOLlefi CTPYKType HOPMaTHBHOTO pery-
JUPDOBAHUS JAHHOH CTPaHH # T. I.

[Tonatve «CTPyKTypHast OGLIHOCTb» — 3TO  BTOPHYHOE,
BCIIOMOTaTeJIbHOE (MOC/Ie MOHSATHS <«HCTOPHYECKHH THII»)
OCHOBaHHe .1/ NMOApas3fe/eHHs] HAlMOHAJbHEIX MPaBOBBIX
cucreM Ha rpynne. M oHo nMeeT HayyHOe 3HaueHHe HMEH-
HO KaK BTODHUHOE, BCIIOMOraTeJbHOE.

KauecTBo 0c060#i CTPYKTYypHOH OGLIHOCTH MOXET HMETb

OHKpeTHasl, I0PHAMYECKH CaMOOBbITHAsi HAalHOHAJbHAsTpa-
BoBasi CHCTeMa (TaKOBOH, HampHMep, MOXKHO JIIPH3HATb
JApEeBHEPHMCKOe YacTHOe NpaBO; B Hallle BPeMs — COBETC-
KOe NpaBo 10 00pa3oBaHHsl COAPYKeCTBA COLHAJHCTHYEC-
KHX cTpaH). Ecay Xe ckaanbiBaercs rpynmna GauM3KHX IO
KOHCTPYKTHBHBIM, TeXHHKO-IODHAHYECKHM OCOGEHHOCTSIM
NPaBOBLIX CHCTEM, TO KayeCTBO OCOOOH CTPYKTypHOiH o6ul-
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HOCTH MOXKeT OBITb NPH3HAHO 3a Bcefl 3Toit rpymmoil (pe-
THOHOM), H TOrJa HayYHo OGOCHOBAaHHO HCMOJBb30BaHHE
MOHATHSL «CeMbsl TPABOBLIX CHCTEM»:.

OcHOBHBIMH CEMbSIMH_NID3BOBHIX CHCTEM B _COBDEMEHHOM
MUPE ABAAIOTCSA: pPOMAHO-TeDMaHCKOe NPaBo, PaBO HALHO-
HaMEAEX “EHCTeM  anrio-aMepHKaHCKON TPYIIbl, PETHIHO3-
HO-00LIMHHBle (HeoTAHddepeHUHPOBaHHBIE) [OpHAHYECKHE
cucteMbl A3un ¥ Adpuku. OcoGbiM opHaHYecKUM 06paso-
BaHHEM, a MOcJe BO3HHKHOBEHHSI COJPYKecTBa COLHaJIHC-
THYECKHX CTpPaH — ceMbell NPaBOBBLIX CHCTEM, COOTBETCTBY-
1ouledl 0CO60MY HCTOPHYECKOMY THMY, SIBJSETCS COLHAaJIHC-
THYeCKoe IpaBso.

XoTa jnaHHAasi KaTerOpHs BTODHYHAs H BCIIOMOrarelib-
Has MO OTHOIIEHHIO K MOHSTHIO «HCTODHYECKHH THT mpa-
Ba», HajJ0 YYHTHIBaTb, YTO OHa OTPaxKaeT OTHOCHTENbHYIO
CaMOCTOSITEJNbHOCTh NMPaBOBOH (OPMEI, CyllecTBeHHBIE OCO-
GEHHOCTH TEXHHKO-IOPHAHYECKOrO  COLepXKaHHA Ipasa.
BcesencrBie 3TOrO paccMaTpHBaeMasi KaTeropHsl No3BOJSA-
€T OCMBICJIHTb <«XKHBYUYeCTb» TeX HJIH HHBIX  IPaBOBBIX
CHCTeM, BO3MOXHOCTb HX COXPaHEHHsl C TeXHHKO-IODHIH-
YeCKOH CTOPOHBI B pa3HBIX 0O0IeCTBEHHO-3KOHOMHYECKHX
bopmauuax (HanpHMep, OCOOEHHOCTH aHIJIO-CaKCOHCKOTO,
pOMaHO-TepDMaHCKOrO MpaBa B YCHOBHSIX (eofanHsMa H
Gyp:Kya3HOro CTposi), a TakxkKe BBISIBUTb BaKHble INpPaBo-
Bble l€HHOCTH, CKJIaJbIBAlOIHecsl B DPAa3/IMYHBIX INPaBOBLIX
OOILHOCTSAX, U NPOBOAUTb Ha 3TOH OCHOBE LieJeyCTpeMJIeH-
HbIi CPaBHHTEJBHO-TIPaBOBO aHaiu3. K 3toMy caenyer
J00aBHTb, UYTO «CTPYKTypHasi OOLIHOCTb» — TIOHSITHE, HMe-
Iolllee H H3BECTHYIO HJEOJIOTHYECKYI0O Harpysky: TaK HJIH
HHaye OHO OTpPaxKaeT pOJb HJEOJOTHYeCKHX (aKTOPOB
(mpaBOBOH HIEOJOrHH) B CaMHX MeXaHH3Max NpPaBOBOrO
pery/iupoBaHHsi, B CTPYKTYPDHOM IIOCTPOEHHH  IIPaBOBOMH
CHCTEMBI.

4. OcHOBHble XapaKTEPUCTHKH H (aKTOpbI, ONpeaelisiio-
uHe GopMHPOBaHHE HALHOHAJIBLHBIX CHCTEM H CTPYKTYPHBIX
o6mHocTeli npaBa IKCMIAYaTaTOPCKHX THNOB. [Ipnm BceM
MHOroo6pa3nH XapaKTepPHCTHK, (HaKTOpOB H NyTeH pa3BH-
THSl HaLHOHAJbHBIX CHCTEM H CTPYKTYPHHIX OGIIHOCTEH
npaBa 3KCIJyaTaTOPCKHX THIOB CYLIECTBEHHO BaXKHO TO,

4 TIpH pacCMOTpEHHH TPYNN HaUMOHAJbHbLIX NPABOBBHIX CHCTEM MO-
TYT ObITb HCHOJNb3OBAHBl M JAPYrHe TePMHHOJIOTHYCCKHe OGO3HaueHHs.
Tak, B. Knann ucnosbayetr TepMuH «KpynHasi cHcTeMa» (cM.: CpaBHH-
TeabHoe mpasosenenne. C6opuuk crated. M., 1978, c. 212 u cxen.).
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YTO OTIpaBHble MOMEHTHl TAaKOTO Da3BHTHS CBSI3aHBl C Xa-
PaKTepoM H YpDOBHeM AH(depeHUHaUuH NpaBa H COLHAJb-
HOTO PeryJMpOBAaHHsl JaHHOH CTPaHBI B LleJoM, a elle 60Jb-
e — ¢ AOMHHHDYIOUIHM IOJIOKEHHEeM (B CBsI3H ¢ OcobeH-
HOCTSIMH KJIaCCOBOH COLHaJIbHO-IIOJIUTHYECKOH 0O6CTaHOB-
KH) TOTO HJIH HHOTO 2JIeMEHTa Pa3HOPOJHOTO TeXHHKO-IOPH-
JAHYECKOTO COJAEPKAHIl [ IPABOBOH CHCTEMBI.

HenocpeacrBenHo e cBoeoGpasne CTPYKTYPHBIX OO6IL-
HOCTEH BO MHOIOM 3aBHCHT OT OCOGeHHOCTeH mpaBooGpa-
30BaHHs, HOpPM NmpaBa, OPHEHTHPOBAHHBIX HAa TOT WJIH WHOH
9JIEMEHT COJepKaHUS NPaBOBOH CHCTEMBI®,

Tpu ocHOBHEIe CTPYKTypHble OGIIHOCTH M OTCIOAA TPH
OCHOBHBIE CEMbH HAUMOHAJbHBIX CHCTeM (PErHOHOB) mpa-
Ba 9KCIIyaTaTOPCKHX THIIOB MOTYT OBIThb B CBSI3H C 3THM
BBIJEJIEHB: POMaHO-TePMaHCKoe--IPaBQ, - aHIIO-CaKOOHCKOe,
obllee Npano H ‘PelHrHO3HO-OGUIUHHbE (HEOTAHbdepeHIH-
DOBaHHEIE) IOPHIMYECKHE CHCTEMBI psina cTpaH Asuu u Ad-
pUKHE,

Pomaro-cepmarckoe npago (HaUMOHAJbHBIE NpPaBOBHIE
cucreMbl ®panuuy, I'epmanun, Uranuu, Mcnauuu u ap.)—
CTPYKTypHasi OOLIHOCTb, XapaKTepH3yeMasi TaKHM BBICO-
KHM YyDOBHEM HODMaTHBHLIX 00006LIeHHH, KOTOPbIH .QUHOBAH
ra j;ggﬂggg_gwwﬂmpmupmaﬂﬂmx aKTax 3akKo-

e T s

T T e

5 C 3TOH TOUKH 3DeHHS NpEJCTaBJAET HHTepeC BLICKa3aHHasi B JIH-
TepaType MbICAb O <«NPSIMOM» H <«BCTPEYHOM» MPaBOOGDPa30BaTeNbHBIX
npoueccax (cM.: SIsuu JI. C. O6ulas teopus mnpasa, c. 76—77). Bpsn
/1M, OHAKO, MPaBHJbLHO TaK XeCTKO, Kak 3To menaer JI. C. §IBuy, Tpak-
TOBaTb B KaueCTBe <«INPSIMOrO» Ipouecca NPaBOTBOPYECTBO KOMIIETEHT-
HLIX OpraHOB, a K «BCTPEYHOMY» OTHOCHTb NpaBoOGpa3oBaHHe uepe3
cyneGHBbI (aZAMHHHCTDATHBHEIH) NpelefeHT. BepHoe AJs NpaBOBHIX CH-
CTeM DOMAaHO-TeDMaHCKOH CeMbH (A2 H TO NPH TaKOM 3aBHCHMOM OT
COCTOSIHHSI 3aKOHHOCTH HX CTPYKTYDHOM TIIOCTPOEHHH, KOrja Takasd
«BCTPEYHOCTb» JOMYCKAeTCsA), YKa3aHHOE COOTHOLIEHHE CTAHOBHTCHA 3€p-
KaJbHO OOpaTHBIM B NPaBOBBLIX CHCTEMaX aHIVIO-aMEPHKAHCKOH TpYMIbL:
B HHX HMEHHO <NpSIMBIM» SIBJISIETCS NPaBOOGpa3oOBaHHe, OCYIUECTBJSC-
Moe uepe3 cyneGHble TpeneneHTh., B NmpaBOBBIX e CHCTeMax peJIHrHo3-
1:0-O6LIHHHOA OOIIHOCTH K <«NpSIMOMY», Hago AYyMaTb, OTHOCHTCS TNpa-
Boo6pa3oBaHHe uepe3 CaHKIHOHMPOBaHHe OOLIUaeB, peJHTrHO3HO-HPaB-
CTBEHHBIX HJEOJIOTHUECKHX TOJOMXKEeHHUIL. ,

6 HeckosqbKO HHYIO KJaccl(pHKauuio NPaBOBHX CHCTEM OOOCIIOBLI-
paet B. Kuann, Hapsany ¢ KOHTHHeHTaJbLOH CHCTEMOH M CHCTeMOH 0G6-
Iero mnpaBa OH BblAeNsieT 0COGO CHCTeMy MYCYJbMalCKOro npasa, a
TaKJKe CHCTeMbl PEJHTHO3NOro (3a HCKJIOYEHHEM IIcaMa H KaHOHHYe-
CKOro TpaBa) H TpaaHiuuoHnoro npasa (cM.: CpaBHHTEJbHOE NpaBoBe-
nenue. COopHHK cTateit, c. 228). ABTOp, KpOMe TOro, BHYTDH YKa3aH-
HbIX «KPYNHBIX CHCTEM» 060coG/seT PpAj NOACHCTEM, NOArpynm (CM.:
TaM e, c. 228 u caen.).
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HOIareIbHHIX M MHBIX NPaBOTBOPYECKHX OPraHOB M BBIpa-
keH B abcTpakTHO (opMyJHpyeMBIX HOPMax, B (GOpMH-
DOBAHHH JIOTHYECKH 3aBepLIeHHOH CTPYKTypPHO-3aMKHYTOH
(«3aKpBITOli») HOPDMaTHBHOH CHCTeMH. B cOOTBeTcTBHH C
3THM TPaBOBbIe CHCTEMbl NaHHON OOIIHOCTH HMeEIT OO0JHK
HODPMATHBHO-3aKOHOLATENbHHIX H B MacCOBOM IIPaBOCO3-
HAaHWM TNPOSIBASIIOTCS (BUASATCA) B KauecTBe TaKHX, TIle
NpaBO BLICTYyNAeT B BHJeE 3aKOHA.

HcTOYHHK BO3HMKHOBEHMSI HALMOHAJbHBIX IIPaBOBBLIX
CHCTEM paccMaTpuBaeMoOii CTPYKTYpPHOH OOLIHOCTH cJjenyeT
HCKaTb NpeXJe BCEro B 3KOHOMHYECKHX, COLHMaJbhHO-MOJH-
THYECKHX YCJIOBHAX pPa3BHTHS  OOLIECTBEHHOH XKHM3HH.
B koHtHHeHTanbHO# EBpone mnpeomonenne deonanabHOH
pas3apobJIeHHOCTH, CO3JaHHe  LeHTPAJH30BAHHBIX rocy-
JapcTs, MOJNHTHYEOKOe YTBeplKAeHHe COLHAaJbHO-3KOHOMMH-
YeCKOro TOCIOACTBA OypXKyasuu OCYLIeCTBJSJIOCH TMpPeHMy-
IIeCTBEHHO 4Yepe3 LEHTpaJbHble OpraHb IOCyAapCTBEHHOH
BJIACTH, KOTOpble B3SJIH Ha BOOpY2KeHHe Takue 3ddeKTHB-
Hble CpeJCTBA COLMAJbHOIO 'PeryJHpOBaHHS, KaK 3aKOHH,
KOJNeKCHl, colepxallnecd B--H#X abcTpakTHee HOpMBL OT-
Meyaq 5TOT pellalollHii HCTOYHHK, HeOOXOIUMO YKasaTb Ha
10, yt0 K XVII—XVIII BB., T. €. kO BpeMeHH, KoOraa
peajJbHO B COLHAJBHOH XXH3HH NPOABHJIACH NMOTPeGHOCTH
B COLHAaJLHO-PEryJSTHBHOM HHCTDYMeHTe, KOTOPBIi MOT
Obl OHITH MCNOJB30BAH /151 pelleHHs yKa3aHHBIX BhIle 3a-
Jlay, y TOCYyNapCTBEHHLIX OPraHOB <«IOJA PYKOH» 0Kasaluch
Takde MaTepHaJ/bl NPaBOBOH KYJbTYpbl, KOTOpble H Ipei-
ONpeJle/IHIH 0COOEHHOCTH MPIBOBHIX CHCTEM KOHTHHEHTAJb-
Holt EBpomnbl.

Peup muger o0 MarepHajax IPaBOBOH KyJbTYpH, OCHO-
BaHHOH Ha lopuauyeckoii cucreMe JlpeBHero Puma, naB-
IIero «mnepBoe BCEMHPHOUE TPaBoO OOINECTBA TOBAPONPOHS-
BOJHTEJeH», NpPaBo, OTJHYaBILeeCs <«HENpPeB30HAEHHOH IO
TOYHOCTH DPa3paboTKON BcexX CYILIeCTBEHHBIX NPaBOBBHIX OT-
HOLIEHHH FKPOCTHIX TOBapoBJajenbueB»’. OQHAKO BOMpPEKH
JOBOJIHO DaclpOCTPAaHEHHOMY MHEHHIO pOMaHO-repMaH-
CKOe MpaBO ONHPAJOCh He HeNOCPeACTBEHHO Ha DPHMCKOe
YyacTHQe. IpPaBO — I[PaBO Ka3yHCTHYECKOTO —XapakTepa,
XaoTHYeCKoe, JHIIL B KaKOH-TO Mepe CHCTEMaTH3HPOBaH-
HOEe (@ W ~TO TIOCJe CBOEro pacuBera) B KOMIHUJISAUHAX
Csona 3akoHoB IOcTHHMaHa. YMOMAHYTble KOCTHKEHHS

"Mapxkc K, 3ureanc. . Cou, 1. 21, c. 311.
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npaBoOBOH KyJbTYypH SIBJSIIOTCS CKOpee 3/ - HTOM JyXOB-
HOHI XKH3HH 3MoXH BoO3poxKiueHHSs, CO3MaHHBLIM B 3amajgHo-
eBpOTeHCKHX YHHBepCHTeTaX TOJKOBATENSIMH MOJOXEeHHH
PHMCKOTO 4YacTHOTO IpaBa — IJIOCCATOPaMH M B 0co0OeH-
HOCTH MNOCTIJIOCCAaTOpaMH, HCTOpPHYECKas, HEIOCTATOYHO
OlleHeHHas ellle 3aCJyra KOTOPHIX COCTOSIIa B TOM, YTO OHH
Ha HOBOM YpDOBHe JIyXOBHOH, HHTEJ/VIEKTyaJbHOH XKH3HH
snoxu Bospoxxaenus co3nanu JoruyeckHe NMPHHUUTILI, KOH-
CTPYKUHH H 000OLleHHble IOpHAMYeCKHe (GOPMYJH, 3aJo-
JeHHble B DUMCKOM yacTHOM npaBe. OHH-TO, 3TH JIOTHYec-
KHe MPHHUHUIB, KOHCTPYKIMH H 00o6LieHHble (HOpMYJH, a
TaK¥Xe TEeDMHHOJIOTHS DHMCKOTO NpaBa M MOTYT OBITh OXa-
PaKTepH30BaHBl B KayeCTBe MaTepHaJOB NpPaBOBOH KyJb-
TYPH, KOTOpasi Obl1a BOCIPUHATA 3aKOHOAATEJILCTBOM KOH-
THHEHTaJbHOH EBpomel, a 3areM uepes HauGosee coBep-
II€HHbIE JOCTHKEeHHA ero (koaudukauuio Hanosmeoua, rep-
MaHckoe [paxknaHckoe yJIOXKeHHe M ApP.) pPacmpOCTPaHH-
JIKCb HA MHOTHe CTPaHbl MHpa.

AHeno-cakconckoe, obuee npaso (HaluMOHAJbHBIE Npa-
BoBhle cucreMbl Aursmu, CIIA, psiza apyrux cTpaH), ecsm
paccMaTpuBaTb €PO B «YHCTOM»  BHJe, — CaMOOLITHas
CTPYKTypHast obuiHoctb. OHa xapakTepH3yercsi TeM, 4HTO
IOPHHYECKOe pery/THpOBaHHe CTPOHTCA Ha cyAeOHBIX pe-
LIEHHSIX, JIOTHYECKHe NPHHUHUIL KOTOPHIX HMEIT HOpMa-
THBHO€ 3HayeHHe 0O0pa3LOB INPH pPACCMOTPEHHH aHaJO-
THYHBIX JKH3HEHHBIX Npo0JieM, NMOBLILIEHHOE 3HAaYeHHe TpH-
JaHO INpOLEeAYpHO-TIpollecCyas]bHBIM IIpaBHJIaM, H IpPaBo-
Basl CHCTeMa, He BhIpaXKeHHas B abGcTpakTHO GopMysnHpy-
e€MBIX HOPMax, B CTPYKTYPHO-CJOXKHOM, JIOTHUE€CKH-3aMKHY-
TOM TIOCTPOEHHH, HOCHT XapaKTep «OTKPBITOH» CHCTEMBI
METOJ0B pelleHHs] IODHIHYECKH 3HAaYHUMBIX npobjeM. B co-
OTBETCTBHH C 3THM IIPaBOBBIe CHCTEMBI JAHHOM OGIIHOCTH
HMeT O0JHMK HOPMATHBHO-CYyJAeOHBIX H B MaccoBOM Ipa-
BOCO3HAHHH NPOABJAAIOTCS (BHASATCS) B KauecTBe TaKHX,
rle Ha NepBOe MeCTO BLICTYNAaeT HeTOCPeICTBEHHO CyObek-
THBHOE NIPaBo, 3alllMlllaeMoe CyIOM.

3HaMeHaTe/NbHO, YTO 3KOHOMHYECKHH, COLHAIbHO-TIOJHTH-
YeCKHH HCTOUHHK HAUHOHAJbHBIX ITPABOBHIX CHCTEM aHIJIO-
aMepPHUKAHCKOH TPYNNbl B MPHHIHKIE TOT XKe, YTO H B CTpa-
HaX KOHTHHeHTaJbHOH EBpombl, 310 — HeD6X0IHMOCTDL
yCUJIeHHS! UeHTPaJbHOH NOJHTHUECKOH BJACTH, TOCyAapCT-
BEHHO-PaBoBoe OObeAHHeHHe cTparbl. Ho B AHriunm —
npapoguTenbHule obulero npaBa (o6lIero B TOM CMBIC-
Jie, YTO OHO BbIpabaThIBAJOCh AJIA BCEH CTPaHbl, B MPOTH-
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BOBeC MeCTHHIM o6bluasiM) HaspeBLIast moTpeGHOCTb ympo-
YeHHS LEHTPAJIM30BaHHOM BJAaCTH BCTPETHJIAch C HHHIM
3J1eMEHTOM NMPaBOBOH CHCTEMBl — pa3BHTOH cyneOHOM Mpak-
THKOH, MMeHHO moTOMy, YTO KOpOJIEBCKHE BECTMHHCTEp-
CKHe CYJHl B CHJIy 0COGeHHOCTell COLHAaJbHO-NMOJHTHYECKOrO
pasBHUTHS TOMO BpeMeHuy B AHrJIMH OKasanuch HauGoJee
MOILHBLIM 3J€MEHTOM TIOCyJapCTBEHHOH cucTeMBl, oTpaCu-
ThHIBaeMble MMH M 3aKpenJseMble B NPOTOKOJAaX pelIeHHs,
TOYHEE, UX JIorHyecKasi CyTb, HAEH CTaJH MNpeueleHTaMH —
obpasnaMu AJs pelleHHS] aHAJOTHYHBIX IOPHAHYECKHX JeJ
B OyaylleM M TeM caMbiM npuoOpenu 3HAaYeHHe MaTepda-
JIOB, H3 KOTODHIX B OCHOBHOM U cdopMHpOBajach NpaBo-
Bas cucteMa AHIIuHM, a 3aTeM HEKOTOPBIX APYTHX CTpaH.
Peauzuosno-obujunnole (HeoTOuggeperyuposantole)
ropuduuecKue cucremb. — CUCTEMbl pPeryJHpoBaHHus, B KO-
TOPHIX IOpDHUAMYECKHE 3JeMeHTHl He IMOJYYH/JIH 3HAYHTEJb-
Horo o60co6/eHHoro ¢yHKUUOHHpOoBaHHA. OHu cyllecTBY-
I0T B TPaJMLHOHHO 3aCTOHHOM BHJeE, HaXOAATCS B COCTOf-
HHH, KOTOPOe XapaKTepHU3VeTCs CBSI3aHHOCTbIO JOMHHH-
PYIOIUMMH  peryJupyloluM.l $opMaMH — PeJHTHO3HBIMH,
OOLIYHO-OOIMHHEIME H Jp. B cocTBeTcTBHH ¢ 3THM mpa-
BOBble CHCTEMBbl NaHHOH OOIIHGCTH HMeloT OOJMK HOpMa-
THBHO-JOrMaTH3HPOBAHHLIX, TPaJLLHOHHBIX U B MacCOBOM
NpaBOCO3HAHHH NpPOSABJAAIOTCS (BHASATCA) B KayecTBe Ta-
KHX, TJe OCHOBHasl peryaupymoouas CcuHla — peJHrHo3Hoe
yueHHe, JOTMa Bepbl, HemorpelxuMas TpaIuLHus.
IOpuanyeckne cHcTeMbl paccMaTpPHBAaeMOH CTPYKTYp-
HOH OOLIHOCTH BecbMa pa3HOOOpa3Hbl, INOAYAC YHHKaJb-
Hbl no cBoMM yepraM. OHHM XapakTepHbl B OCHOBHOM AJ
3aCTOHHBIX OOIIECTBEHHBIX CTPYKTYp (heojasbHOrO MJIH ellle
Gosee apxawyHoro Ttuma. Ilepes HaMH, B CYIIHOCTH, 3a-
CThIBLIAsi BO BPEeMEHH INPEeALICTOPUS MpaBa, CHCTEMBl CO-
LHaJILHOTO PeryJHpoBaHHS, KOTOpPble B CHJIYy OCOGBIX 3KO-
HOMHYECKHX, NOJHTHYECKHX JAyXOBHO-HDABCTBEHHBIX YCJO-
BHH MOJYyYaloT OJHOGOKOe, HErapMOHHYHOEe pa3BUTHE
C H3BECTHHIM MNPHOPHTETOM TaKHX peryJHpylomHux ¢opm,
KaK peJHrHO3Hble, TPAAHIHOHHbIE, OOBIYHO-OCIIHHHbBIE H JP.
TakoBbl, HampuMep, NpPaBOBble CHCTEMbl, OTHOCSILHe-
cs K MYyCyJbMaHCKOMY INpaBy, TOCIOJACTBYIOLIHE B psle
rocygapcrs Asun M Adpuku. CounaabHoe siBJIeHHE, HMe-
HyeMoe MYCYJbMaHCKHM [paBoM, BooOlle MNpeacTaBJsieT
CO6OH NpHYYAJHBOE CMelleHHe IOPHAHYECKHX, PeJHIH03-
HbIX, MOpPaJbHO-QUIOCOPCKHX 3JeMeHTOB, H CJIOBO «Ipa-
BO», KaK CYHTAIOT CIeLHAJHCTH MO CPaBHMTEJbHOMY Ipa-
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BOBeJeHHIO, 37eCh NMpUMeHSeTCs 34 OTCyTcTBHEM apyrorod.
[To cBOMM rJ1aBHBIM OCOOEHHOCTSIM MyCYyJbMaHCKOe TIpaBo,
cJ0oXKHBILeecsl ellle B 3M0Xy CpelHeBEKOBbS W BHICTYNalo-
uee Mo Gosbllefi YaCTH B KayecTBe peaKIMOHHOM HAE0JIO-
THYeckod CHJBI, NpejicTaBiseT co60H OJHY M3 CTOPOH pe-
JIUTHH HeaaMa®.

YKa3zaHHOM OTIHUHTEJbHOH YepTOH XapaKTepu3ylTCs
IOpDHAHYECKHEe CHCTEMB H PsSiia APYTHX rocyaapcts Asuu H
Adpukn. Hx cBoero posa KOHCepBAaLUHSi BO MHOTHX CJy-
yasgX oKasaJacb COOTBETCTBYIOLleH HHTepecaM HaHOoJee
peakIHOHHBIX KJIaCCOB H, YTO elle CYIUIeCTBEeHHeH, HMIe-
PHAaNUCTHYECKHX TOCYAapCTB, AaKTHBHO HCIOJb30BaBLIHX
TPaAHUHOHHO-DEJUTHO3HEE (OPMBI COLHANBHOTO pEryJH-
poBaHHs 1J151 MOAAEPXKKAaHHS M YCHJIEHHS CBOEro 3KOHOMH-
YecKOro, TOJHTHYECKOrO M HAEOJOrHYeCKOr0 TIOCIOACTBA.

5. Upeonornyeckass M TEXHMKO-IOpMAHYECKAs CTOPOHbI
B CTPYKTYPHbIX oOuiHOoCcTAX. HopmMaTHBHO-3aKOHOMATE/IbHBIE
M HOpMAaTHBHO-CyleGHble NpaBOBble CHCTeMbl. XOTS B OC-
HOBHOM IIOHATHE «CTPYKTYpHasi OOLIHOCTb» OXBaThiBAaeT
0COGEHHOCTH CTPYKTYPHOTO NOCTPOEHHS! W TEXHHKO-IODHIHU-
4YeCKOro COJepKaHHs HalHOHAJbHHIX IIPABOBBIX CHCTEM,
OHO OTpaxaeT M COLHAJbHO-NIOJIHTHYECKOE COJAepiKaHHe
npaBa TOH HJM MHOH CTpPaHbl, CBOHCTBEHHYI0O IpaBOBOH
CHCTeMe IOPHAHYECKYI0 HAEO0JOTHIO.

CymecTByss B TeCHOM €IHHCTBE C TEXHHKO-IOpHAHYEC-
KHM coJepXkaHHeM, HJAeoJoruyeckass CTOPOHa IPaBOBHIX
obuyHoCTell pacKpbiBaeT HX NPHHAANEXKHOCTb K KJACCOBO
ompeJeleHHbIM HCTOPHYECKHM TumaMm mnpaBa. Haubosee
OTYeTJIHBO OHAa BhlpaKeHa B PENHTHO3HO-OOLIMHHBIX CHCTe-

8 Pene JlaBMA NHIUET O HHX KaK O NPaBOBHIX cHCTeMax «duI0cObD-
CKOTO» HJIH «PEeJIHTHO3HOro» Xxapakrepa. TepMHH «mpaBo» ynoTpebasiet-
c B 3THX CHCTeMaX TOJbKO 3a OTCYTCTBHEM JIyYILIer0 TEpPMHHa (CM.:
JlaBua Pene. OcHOBHblE NMpaBOBblE CHCTEMBI COBPEMEHHOCTH, C. 45).

9 O6 0coGeHHOCTAX MYCYJAbMaHCKOTO IIpaBa H OCHOBAaHHHIX Ha HEM
HAlHMOHAJbHEIX NPABOBHX cHcTeMax cM.: Crokusiinen JI. P. My-
CyJbMaHCKOe NpaBo Kak 00bekT obuieit tTeopuu npasa. — CoBs. rocynap-
cTBO H mpaBo, 1979, Ne 1, c¢. 29—34. Exsa s npas, OmHaKo, aBTop,
KOrjla yTBepXKJAaeT, YTO aHaJH3 MYCYJbMAHCKOrO NpaBa [aeT OCHOBaHHE
NOJYEPKHYTb «OrPaHHYEHHOCTb PACNPOCTPAHEHHOrO0 B Hallued 'JiHTepa-
Type oOLIero MOJOXEHHs O TOM, YTO CHJa, CO3jalollas NpaBo, — rocy-
napcteo» (taM ke, c. 30). Koab ckopo peys HueT O HalHOHaJbHBIX
NpaBOBHIX CHCTEMaX, T. €. O NpaBe B CTPOro IOPHAHYECKOM CMBICJE,
NOJIOKEHHUST MYCYJbMAHCKOTO INpaBa NpHOOpeTasNH MHOPHAHYECKOe 3Haye-
HHE TOAbKO B pe3yJbTaTe [EATEJNbHOCTH TOCY1apPCTBCHHLIX OPraHoB —
3aKOHOJATeJbHbIX H B OCOGEHHOCTH CYAeOHBIX, OCYLIECTBJAIOLIMX HHIHU-
BHIYaJ/IbHO-NIPABOBYIO, IOPHAHUECKH-KOHCTHTYTHBHYIO [€STENbHOCTD.

116



Max, pJjis KOTODHIX XapakTepHO TFOCHONCTBO peNTHIHO3HLIX
JIOTM, 3aCTOHHBIX TPaJHLMOHHBIX MOCTY/NaTOB M oIp. B po-
MaHO-TePMaHCKOM H aHIJIO-CAaKCOHCKOM, oOlleM npaBe OHa
COCTOMT B TOCIOJICTBE HIOPHAMYECKOIO MHDPOBO33PEHHS —
KJIaCCHUECKOI0 MHPOBO33peHHs OypiKyas3HH.

BMmecte ¢ TeM Ha BecbMa BHICOKOM YyDOBHE TeOpEeTH-
yeckHX abcTpakuuii BO3MOXHO 060coO/eHHe B JIOrHYec-
KOM IJIaHe YHCTO TEXHHKO-IOPHIHYECKOH CTOPOHBI CTPYK-
TYpHBIX OOWHOCTe#i M (opMyJHpOBaHHe Ha 3TOH OCHOBe
HEKOTOPHIX YKPYNHEHHbIX (A02u4ecKux) cucTem OpuHAHYec-
KOIo peryJHpoBaHHs, KOTOpble Obl MO3BOJIHIM O00beIHHHTb
HanbGo/lee THNHYeCKHe [pPaBOBble LeHHOCTH. B 3aBucuMoc-
TH OT TOTO, KaKOH M3 3/1€MeHTOB IIPaBOBLIX CHCTEM, COIps-
JKEeHHBIX C OCHOBHHIMH (GopMamu npaBoobpaszoBaHus (00-
e HOPMBI MJIM Xe cyAeOHas NpakKTHKa), paccMaTpHBa-
ercsi B KayecTBe OCHOBBl IOPHAHYECKOrO peryJHpoBaHHS,
MOTyT OLITb BhiJeJleHbl 0ge TIJIaBHble C TEXHHKO-IOpHAHYeC-
KOH CTODOHBI CHCTEMbI PEryJHpOBaHUS: HOPMATUBHO-3GKO-
HOOATeAbHAR 1 HOPMATUBHO-CYOeOHAs.

B ycnoBHSIX 3KCMJIyaTaTOPCKHX TUIOB MpaBa ImepBas
M3 HHX NpeJcTaBjJeHa pPOMaHO-T€PMAHCKHM IIpaBOM, BTO-
past — aHI10-CAKCOHCKHM, OOLIMM IIpaBOM.

6. OueHka cTpyKTypHbix oGLIHOCTeHl mpaBa 3dKCMJyaTa-
TOPCKHMX THNOB. ['1aBHOe, uTO HEOOXOLHMO Cpa3y Xe NOA-
4epKHYTb,— 3TO TJy060KOe 3KOHOMHYECKOe, COLHAaJbHO-TO-
JUTHYECKOE eJMHCTBO BCeX HAIHOHAJbHLIX IIPABOBLIX CH-
CTeM B 3KCIJyaTaTOPCKUX 0OLlecTBAX.

Bce oHM mocTpoeHBHl Ha YacTHOH, 3KCIJIYyaTaTOPCKOM
cOOCTBEHHOCTH Ha CpejACTBa NPOH3BOJCTBA, HA 3JKCIJyaTa-
ILIMM YesOBeKa YeJOBEKOM, Ha IOCIOACTBE 3SKOHOMHUYECKH
CUJIBHOTO, Ha (akTHdecKOM OecnpaBuu TPYIASLIHXCH.

EnyHast counanbHO-TONIMTHYECKAsi OLleHKa IPaBOBBIX
CHCTEM 3KCIIJyaTaTOPOKHX OOLIeCTB He HCKII0YaeT PasJiu-
YHSl B OlleHKe MX TEeXHHKO-IOPHAHYECKOro, KOHCTPYKTHBHO-
rO COAEpIKaHHA C TOYKH 3PEeHHsl POJH u MeCTa COOTBETCT-
BYIOUIHX IOPHIMYECKHX CHCTEM B NIPaBOBOM Da3BHTHH.

KoHeuHo, mpaBoBO#i nporpecc, MOCTyNaJbHOe pa3BHTHE
Iopuan4Yeckoli (OpMBl COLHAJBHOIO peryJHpPOBaHHUS Tak
HJIH HHaye, B TeX WJH HHBIX TeMIax IPOSBJSIOTCA BO BCeEX
CTPYKTYPHBIX OOIIHOCTAX. [laxke B peNHIHO3HO-OGLIMHHBIX
[IPaBOBLIX CHCTeMaX, MO GoJbllel 4acTH KpaiiHe MelJIeH-
HO, HCIOABOJIb, CKBO3b CTOJNKHOBEHHE NPOTHBOPEYHBBLIX TeH-
JeHIHH, TIPOHCXOAHT H3BeCTHOe 060cOOJ/IeHHe IOpPHAHYECKOo-
rO HHCTPYMeHTapHsi, CTaHOBJeHHe OoJiee HJIH MeHec
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«UMCTHIX» OpuAMieCKHX HHCTUTYTOB, 3BOMIOLMSA, HANOMH-
Halolas 3BOJIOIHIO OJIM3KHX HHCTHTYTOB B ADYTHX CTPYK-
Typubix obuHoctax!®. Ilpouecc 3TOT 3HAUMTENBHO YCHJIHJI-
csl, a moayac M nmpuobGpes JOMHHHDYIOllee 3HauyeHHe B pas-
BHTHH BCeH CHCTEMbl COLHAJbHOTO peryJHpoBaHUsl B TeX
cTpaHax, rge mobeiusa HaNHOHAJbHO-OCBOOOLUTENLHAS pe-
BOJIIOLMS H YCTAHOBHJMCb IPOTPECCHBHBIE TOJHTHUECKHE
PEXHMBIL.

B cneuuduyeckoli, NpPUTOM HEOAHO3HAYHOH OLIEHKe
HYXJ2IOTCSl NPaBOBble CHCTEMbl AHIJIO-CAKCOHCKOro, oblie-
ro npaBa. KoHeyHo, ¢opMHpOBaHHe HaHHOH CTPYKTYPHOi
OOIIHOCTH, 0OyCJ0BJIeHHOEe CBOeOOpas3HbIMH MHCTOPHYECKH-
MH, COLIMaJbHO-TIOJHTHYECKHMH YCJHOBHAMH AHIVIMH, MOXeT
OBITb OXapaKTepPH30BAHO B KauecTBe «0OCOO0OTO MyTH» B
npaBoBoM pa3BuTHH. Ilpupoja ee TakoBa, YTO B Hell He
MOTYyT B INOJIHOH Mepe  pa3BepHYTbCA OIpefensiollye
CBONHCTBA U peryJasiTMBHble KaueCTBAa INpaBa — ero HOpMa-
THBHOCTb, BCEOOLIHOCTb, CBSI3aHHblE C HOPMATHBHHIMH 00-
O0IIeHHsIMH, a OTCIOZAa B KAaKOH-TO Mepe HEMOJIHOLEHHBIMH
ABJIAIOTCA M ApyTHe ero XapaKTePUCTHKH, HampHMep CHc-
TeMHOCTb. Ml Bce Xe mpaBoBBlE CHCTEMBI aHIVIO-aMepHKaH-
CKOH TIpynmel — 3T0 «paboTamoliye» HOPMATHBHBIE pery-
JSATHBHblE MeXaHH3MHI!!, oTBeyalomHe OCHOBHBLIM MNOTPEs-
HOCTSIM KH3HH 3KCIIyaTaTOPCKOTO OOIIecTBa H INOTOMY,
KCTaTH (XOTHl H He Ge3 HaBA3BIBAHHSI M3BHE), BOCHPHHSATHIE
B TOM HJH HHOM BHZAe psuoM rocyzapctB. OHH, IOMHMO
HHBIX MOMEHTOB, HMeEIOT PSX MO-CBOEMY IO3HMTHBHHIX TeX-
HHUKO-IODHAHYECKHX YepT. OHM OKa3ajuch BeCcbMa JNMHAMHU-
HBIMH CHCTE€MaMH, TOYHee, TAaKHMH, KOTOpble, COXpaHss
CTaGUJIbHOCTD ¥ He3bI6JIEMOCTb TPAJHLHOHHBIX, IOAYAC ap-
XaWYHbIX HayaJ IOPHAHYECKOTO peryJupoBaHHs, CIOCOG6-
HBl B TO e BpeMs OLICTPO NPHUCNOCAGJHBATBCA K HOBHIM
TEeXHHKO-9KOHOMHYECKHM H COLHAJbHO-KYJbTYPHBIM YCJO-

10 TIpuMeHHTeNBHO K MYCYJbMaHCKOMY NpaBy B JHTepaType npa-
BH/bHO OTMeueHO: «Ec/aH oTAe/bHble NPHHUMIE MYCYJIbMaHCKOTrO NpaBa
H COOTBETCTBYIOT INOTPeGHOCTSM COLHAJbHOrO Tporpecca, TO JHIlUb
MOTOMY, 4TO OHH OTPaXKalOT HEKOTOphle TEHJEHUHH Da3BHTHA IpaBa
Boo6Ile M ONMHAKOBO NDHIOAHBI IJIfi Pa3JMYHbIX MPAaBOBHX CHCTEM H
06L1eCTBEHHHX YCJAOBHII HMEHHO B CHJY CBOEro caMoro oGllero xapak-
tepa» (CoB. rocymapcTso M mnpaso, 1979, Ne I, c. 34).

1 [penenentHoe MNPaBO HAUMOHAJNbHLIX NPaBOBHIX CHCTEM aHIJIO-
aMePHKAHCKOH TPYMNbl OT/IHYAETCS OCOOHIM, Ka3yHCTHYECKHM Xapakre-
POM HOPM, HO OHO He JIHIIEHO CBOHCTBa HOPMAaTHBHOCTH, KaK INOJaraioT
HekoTopuie aBTopl (cM.: Kack JI. M. CucTeMHbli TIOAXOA4 B MO3HaHHA
rocymapctea H npaBa.-—IIpasosesenue, 1977, Ne 4, c. 39).
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BUSM. HHBIMH c/I0BaMH, IOPHIMYECKHH HHCTDYMEHTapHH,
IIPUCYLIHA AaHIJIO-CAKCOHCKOMY, 0OIleMy npaBy, MOXKHO
paccMaTpHBaTh B KayecTBe CBOero poAa LIEHHOCTH, BhbIpa-
JKaloWed JOCTOMHCTBA  HOPMaTHBHO-CyLeGHOH  CHCTeMBb
IODHIHYECKOTO PEryJNHPOBaHHS.

«KnaccuueckuM» moxker ObITb Ha3BaH NMyTb (GOpMHUpO-
BaHHS H Pa3BUTHA POMAHO-TepPMAHCKOH OOLIHOCTH (caenly-
€T HalNOMHHTb, YTO B JAaHHOM MecTe peub HJET TOJbKO O
TEXHHKO-IOPHAMYECKOM, KOHCTPYKTHBHOM COJ@PXKAHHH Npa-
Ba, BHIPaXKaloleM NOCTOMHCTBA HOPMAaTHBHO-33KOHOJATeJb-
HOTO perynupoBaHus). «KiaconueckHuM», MOTOMY 4TO 3JeCh
B pe3yJabTaTe INPSAMOrO MIPAaBOTBOPYECTBA KOMIIETEHTHBIX
OpPraHOB OTKpPLIBAaeTCsl MPOCTOpP AJisl pPa3BePTHIBAHUA € TeX-
HHKO-IODHJAHYECKOH CTODOHBI CBOHCTB H peryJsATHBHBIX
KayecTB [paBa, KOTophle 00pasyloT IJIaBHOe COAepXkKaHHe
NPaBOBOH KYJLTYPH H HaunboJsiee MOJTHO M BCECTODOHHe Xa-
p4KTepH3yIOT NpaBoBoi nporpecc B ob6uiectse. [IpsMoe
MPaBOTBOPYECTBO KOMIIETEHTHBIX TOCYHapCTBeHHBIX Opra-
HOB, XapaKTepHOe jJ/if HOPMaTHBHO-3aKOHOAATeJBLHBIX CHC-
TeM, MO3BOJISIET «CTPOHTb» IOPHUAHYECKYIO CHCTEMY, BHel-
pATb B Hee JaHHble IOPHJIHYECKOH HAayKH H NPAaKTHKH, JO-
CTUraTb BLICOKOTO yPOBHSI HODMATHBHBIX 0GOOILEHHH H B
CBSI3H C 3THM 00ecmeynBaThb BCE TO COLHMAJBHO LIEHHOE, YTO
CONPSI)KEHO C HOPMATHMBHOCTBIO INpaBa, ero (opMaJbHOMH
OMpeJAeJeHHOCTEI0, OCHCTEMHOCTbIO, €ro peryJsiTHBHBIMH
KauyeCTBaMH.

Ipyroii Bompoc, YTO BCe 3TH NO3HTHBHBIE MOTEHLHH
CKOBbIBAeT 3KCIJyaTaTopckasi KkJaccoBas IpHpoJa Ipa-
Ba B J0COLHAaJHCTHYeCKHX ¢opMauuax. Hemanoe HeraTus-
HOe BJIHSIHHE Ha HX MNPOSIBJIEHHE OKa3blBaJH TaKXe HCTO-
pPHYECKH KOHKpETHble YCJOBHS DAa3BUTHA TeX HMJH HHBIX
CTPaH W B CPeIHeBEeKOBLIH, H B OypiKyasHbIi MepHOIBl HX
uctopui. B mpuHuUMIE 2Ke, ¢ TEXHHKO-IOPHIMYECKOH# CTOpPO-
HBl, 1O CaMOH .JIONHKE HOPMAaTHBHO-NIPaBOBOTO peryJupo-
BaHHS Pa3BUTHe NPaBOBOH (GOPMBI, BHIPAaXKEHHOH B HOpMa-
TUBHO-3aKOHOJATEJIbHOH CHCTeMe, SBJSETCS «eCTeCTBeH-
HbIM», MarucTpajbHBIM, CHOCOOHLIM 06OraTHThb NPaBOBYIO
KyJbTYpy HanGoJiee 3IHAUHMBIMH  TeXHHKO-IODHAHYECKHMH
LUEHHOCTAMH. DTO M CJAYYUJIOCh B MCTOPHHM NpaBa, Koriaa
Ha 6a3e JOCTHXKEHHH PHUMCKOTO YacCTHOro mpaBa ObLIM pas-
paboransl B 3moxy Boapoxpnenusi o6oOLIgHHBIE I10JIOXKeE-
HHS, OKa3aBLINE CTOJb CHJbHOE BJHSHHE HX Pa3BHTHE CHC-
TEMHOr0, KOAH(HUMPOBAHHOTO 3aKOHOAATENbCTBA B CTpa-
HaX KOHTHHeHTaJpHOH EBpombl, a HbiHE BO BCe GoJiee BO3+
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pacramomux Macuitabax — M Ha NpaBOBble CHCTEMBI aHIVIO-
aMepHKaHCKOH rpymmbl. B mocieayioumem Ha npHHUMNHAD-
HO HOBOH COLMAJIBHO-KJIACCOBOH, HJIEeHHO-TEOpETHUECKOH
OCHOBE 3TH LEHHOCTH OBbIIM BOCHPHHSATHI COLMAJHCTHYEC-
KHM NPaBOM — Mpolecc, ¢ reorpaduyeckoil ¥ HCTOPHKO-CO-
UHAJbHOH CTOPOH MOATOTOBJIEHHBIA TEM, UTO COLHAJHCTH-
YeCKHe CTPaHbl TEPBOHAYa/bHO BO3HHKJH MMEHHO Ha Tep-
PHTODHH, OXBaThiBalOlleli KOHTHHEHTA/IbHYIO EBpony u yxe
B TOH HMJIM HHOH CTENeHH HMeJH COOTBETCTBYIOLIME NPaBO-
Bble TPadHLHH,

BroJsiHe MOHSTHO MO3TOMY, YTO B HacCTOSILIEM Kypce,
HalleJeHHOM Ha XapaKTEePUCTHKY MOCTHXKEHHH IOpHIHyec-
KO KYJbTYpHI, CTOJIb NIOJHO H NOCJeJ0BAaTeNbHO PacKpLIB-
meics B COLHMAJHCTHYECKOM IpaBe, oblleTeopeTHYeCKHe
MoJI0XKeHHsT (GOPMYJHPYIOTCS C Y4eTOM HMeEHHO TeX ¢ak-
THYeCKHX JaHHbIX, KOTOpPbleé COOTBETCTBYIOT MAarucTpaJb-
HOMY NYTH NpaBOBOTO Nporpecca B HCTOPHM INpaBa H,
C/le[l0OBaTe/NbHO, CBSI3aHbl B OCHOBHOM C IIPaBOBBIMHU
CHCTEMaMH HODMAaTHBHO-3aKOHOAATENBHOIO XapaKTepa.

7. HekoToppie 3aKOHOCMEPHOCTH Pa3BHTHS HalUHMOHAJb-
HBIX CHCTEM H CTPYKTYPHbIX OGIIHOCTEH MpaBa KCMJyaTa-
TOPCKMX THNOB B COBpPeMeHHOM MHpe. Pasputue Hauuo-
HaJbHBIX CHCTEM M CTPYKTYPHBIX OOLIHOCTe#i NpaBa 3K-
CIJIYaTaTOPCKUX THIIOB XapaKTepPH3yeTCs CJOXKHBIMH, MHO-
roo6pa3HbiMH, NMOPOH MPOTHBOPEUYHBLIMH, CTAJKHBAIOLIMMH-
cs TeHJeHUUsIMH. Cpefn 3THX TeHIEHLHH MOXKHO BBIJEJIHTb
pAL AOMUHHUDYIOLIHX,

B nepsyio oyepelb NOJi<HA OBbITb OTMeYEHa TeHAEHLHH,
BhIpa)kaioulasi 3aKOHOMEPHOCTH Da3BHTHS COLHMAJIbHO-MOJIH-
THUECKHX OTHOIIEHHI Ha HMIIEPHaJHCTHUECKOH CTalMH Ka-
NHTaJUCTHYecKoro obllecTBa, TeHAEHUHS KPU3UCa 3AKOH-
HOCTU, JesaivBayuy npasa W OTCIOJAa — CBOEro pojaa TynH-
Ka B Pa3BUTHH TEXHHKO-IODHIHMYECKOTO COASpKaHHS Npasa,
yTpaThl MM IO3HTHBHBIX NOCTHXKEHHH, POCTa HEraTHBHBIX
CTOPOH, B TOM YHCJe H B NMPABOBLIX CHCTEMAaX POMAaHO-rep-
MaHCcKO#l rpynnbl (ocnabuenue (opMmaJbHOH ompepeseH-
HOCTH IIPaBOBOTO pery/JEHPOBaHMs, BO3paCTaHHE YAEJbHOTO
Beca Ka3yHCTHYECKHMX HOpPM Hu np.). BmpoueM, Haxo 3aMe-
THTb, TAKOTO pOJa TEHAEHUHMS XapaKrepHa BooOlle A/
NPaBOBLIX CHCTEM B OOILIeCTBaX, HaXOAALIUXCH B COCTOSI-
HUH YyNajgka. guumep TOMy — TIpaBo mo3xHero Puma, nns
KOTOPOro cTa/M OObLIYHbLIMY IOPHAHYECKHE YMPOLIEHHs, OT-
X0 OT YeTKOH HOPHAHYECKOH JIOTHKH, NMPOHHKHOBEHHE 4Yy-
JKEPOJHbIX 3JIeMEHTOB («BapBapH3aLHUA»).

120



B 1u3BEeCTHOM MPOTHBOPEUMH C TOJNBKO YTO OTMEUEHHOH
TeHJeHUHell HAaXOAUTCA M jpyras JHHHS NPaBOBOrO pasBH-
tHs. DTO — Bce OoJjblllee (aKTHUeCKOe NpPH3HaHHWE MO3MU-
THBHOH LEHHOCTH TeX HOCTHXKEHHH IODHAHYECKOH KYJbTY-
pbl, KOTOpble BbIpaXKEHbl B HOPMaTHBHO-3aKOHOAATeJbHOH
CHCTeMe IOpHMJIMYeCKOro peryaupoBaHusa. JlaHHasg JHHHSA
NMpPaBOBOTO pPa3BHTHS,  O0OYyCJOBJIEeHHas HeOGXOMUMOCTHIO
HOPMATHBHOTO peEUIEHHS CJOXKHBIX IpPOOJeM COUHaJbHOM
#u3HKu B cBAsH ¢ HTP u psfigoM ApyrHxX cOLHMaJbHO-IKOHO-
MHYECKHX H MOJMTHYECKHX MpOILlecCcoB, OTYETJIHBO IpoOCIe-
xkuBaercsi B Aursmu, CHIA, B apyrux crpaHax o61uero
npaBa. M1 xoTs B cooTBETCTBUH C OCOOEHHOCTAMH CTPYKTYp-
IIOr0 NMOCTPOEHHS NPAaBOBHIX CHCTEM YKa3aHHBIX CTpPaH 3a-
KOHOJaTeJbHble peIleHHsI CTAHOBATCA BIOJHe «paboralo-
INMMH» TODHIHYECKHMH peaNbHOCTAMH JIHLIbL IIOCJe TOro,
KaK OHHM «IDOMyLIeHbl» Yyepe3 cyAeOHYI0 NMPaKTHKY, TeMHe
MeHee OTMeYeHHasl JIMHHA NpPaBOBOTO DPa3BHTHS SBJsETCA
ellle OQHHM CBHAETENbCTBOM 3HAYeHHS IOPHAMYECKOrO MH-
CTPYMeHTapHs, BbLIPa00TAaHHOIO Ha MAarucTpajJbHOM MYTH
dopMHpOBallMA H PAa3BUTHS NPABOBBIX CHUCTEM.

YKa3aHHas JIMHHS TNPaBOBOTO Da3BHTHS MOXKET MOJY-
YuTb H Oosee 1WHpPOKoe ocBelleHHe. OHO CBSI3aHO C MOA-
MeYeHHbBIM MHOTHMH HcclefoBaTelsiMH (akTtoM cOanxe-
HHSl IODHJAMYECKHX CHCTEM pa3/IHYHBIX CTPYKTYPHBIX 0OLI-
HOCTed. BO3HMK/IM BapualMu NpPaBOBHIX CHCTEM, BOOpaB-
IiHe 4YepThl M pPOMaHO-repMaHCKOro, M o0Llero npasa:
IIOT/JAHACKOe npaBo, npaBo PuiaunnuH, psia pas3BHBalO-
wuxcst cTpad. M ecan B crpaHax oGuiero nmpaBa — B AHr-
aud, CIJA u apyrux — ycuauaach (M ITPHTOM B HeMaJiok
CTelleHH) poJb 3aKOHa, OOLMX HOPM KOAHGHKALMH, TO B
CTpaHaX KOHTHHeHTa/JbHOH EBpomnbl Tengenuus dopmy-
JIMpOBaHUsi Bce Gosiee a6CTPAaKTHBIX HOPM MOPOAMJIA 3aKO-
HOMEpDHYIO 11O JIOTHKe HOPHAHYECKHX CHCTEM BCTPEYHYIO
TeHJEHIHI0 — YCHJIeHHe POJIM CyJAeOHBIX OPTaHOB B Npolec-
Ce IODHAMYECKOTO peryJHMpOBaHHs, Pa3BUTHE HX HHIHMBH-
AyaJbHO-NIPABOBOH, INPaBONPHMEHHTENbHOH AesiTeJbHOCTH
(wMpoKo Hcmosib3yeMOH AJS TOro, 4ToGH B Npollecce MpH-
MeHeHHS TNpaBa OrPaHHYHTb, 4 TO M CBEeCTH Ha HeT Je-
MOKpaTHYeCKHe 3aBOEBAHHS TPYIASLIMXCH, 3aKpel/eHHblE B
3aKoHe).

YeM 0OBSACHUTL COJMHMXKeHHe 10 TeXHUKO-IOPDHIHYECKHM,
KOHCTPYKTHBHbBIM YepTaM IPaBOBbIX CHCTEM DPa3JIHYHBIX
CTPYKTYPHBIX oOuIHOCcTe#? 3aecb, BUAHMO, DAL INPHYMH.
Ho raasnoe, Hago moJsaraTh, 3aK/JII0Yaencss B TOM, 4TO B
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ycnopusix oObLlero KpH3uca KallUTaJn3Ma OTYETJIHBO IIPO-
ABUJIOCH ONpeJessiolllee 3HaYeHHe I/ MPaBOBHX CHCTEM
B COBPEMEHHOM MHpe HX NPHHALJIEXKHOCTH K OLHOMY HCTO-
pHUECKOMY THNYy IpaBa — NpaBy OypiKya3HOro, 3KCIJaya-
TaTOPCKOTO O6LIECTBA.

H eme oxuH MOMeHT. 3TO — BO3HHKHOBEHHE H pa3BH-
THe TNpaBa NPHHUUIHAJLHO HOBOIO HCTOPHYECKOrO THIA,
CollHaMHCTHYecKoro npaBa. KoHeyHo, peliamomiasi poab u
onpeaensioniie (QyHKUHH COLHAJHCTHYECKOTO MNpaBa Ipo-
SIBJSIOTCA «BHYTPH» — B CaMHX COLHAJIMCTHYECKHX CTpa-
Hax. Ho emy npucyme u BHelrHee, MeXIyHapoHOe 3Ha-
YeHHe — BJIMSHHE Ha  TeHJeHUHH pPa3BHTHA IPaBOBHIX
cucteM B MaclitTabax Bcero yesnobeyecTBa. XapaKTepHO, UTO
pa3BHUThle KamHTaJHCTHYeCKHe TroCyJapCcTBa Ilepel JHLOM
NpPEeHMYIIECTB COLHAJHCTHYECKOrO mpaBa, Bce Gosee u 6o-
Jiee YNMpOYHBAIOUIEHCS COLHATHCTHYECKOH 3aKOHHOCTH BHI-
HYXKJEHbl «JepXaTb MapKy» — IPHHHMAaTb KaKHe-TO Me-
PH, KOTOpble J[OJIXKHB CBHAETEJbCTBOBATb, XOTA OHl
C BHelIHeH CTOpOHb, O «6opb6e» 3a MpaBO H 3aKOH-
HOCTb.

BesMKo peBOMIOLHOHH3NPYIOLlee BJHSAHHE COIHAaJHC-
THYECKOTO INIpaBa, €ro JOCTHXKEHHH H ILleHHOCTeH Ha Mo-
Joable, Pa3BHBAIOLIHECS CTPaHbl, OCBOOOAMBIIHECS OT KO-
JIOHHAJIbHOM 3aBHCHMOCTH H CTaBLIMe HAa MNYThb CaMOCTOSA-
TeJbHOTO HAlMOHAJbHOTO pa3BHUTHA. MHorue H3 3THX
CTpaH, B OCOOEHHOCTH Te, KOTOphle H36panH HeKamuTa-
JUCTHYECKAH NyTb pasBUTHSA, B Ipolecce NPeOJOJIEHHS
apXaWyHbIX, pEJHTIHO3HO-OOILHHHBIX NPaBOBHX GOpPM H
IOPHAHYECKHX HHCTHTYTOB, HAaBA3aHHHIX KOJIOHH3aTOpaMH,
aKTHBHO H TBOPYECKH, NPHMEHHTEJBHO K OCOGEHHOCTAM CBO-
HX CTPaH, HCIOJNB3YIOT JOCTHXKEHHS COLHAaJHCTHYECKOro
mpaBa, €ro KHHCTHTYTH H LEHHOCTH Aas (GOpMHPOBaHHS
HAallHOHAJIbHBIX TIPABOBBIX CHCTeM, CNOCOOHBIX O6GecneyHThb
KopeHHBle npeoOpa3oBaHHsl B OOLIeCTBEHHOH XXH3HH!Z.

12Cm.: Henncor B. H CHcTeMu mpaBa pasBHBaIOLIMXCS CTPaH.
Kues, 1978, ¢. 264 u caea. Kax NpPaBHJIbHO OTMEYEHO B JIHTEpaType, B
CTpaHax counanucmqecxoﬁ OPHEHTalHH «pPsif HOBLIX HODM H HHCTHTY-
TOB, HMEIOIHX NPHHHLHIHAJbHOE 3HaueHHe, BO3HHK IIOJ BO3JAeHCTBHEM
COLHANMCTHYECKOro THNa npaBa» (OCHOBHLIE TeHJEHUMH Pa3BHTHS mpa-
Ba B CTpaHaX COLHaJHCTHYECKOH opHeHTauHH.— COB. rocylaapcrso H
npaso, 1979, Ne 11, c. 119).
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T'rasa 8

3AKOHOMEPHOCTH NPABA

1. 3akoHoMepHOCTH B npaBe. Mx ocHOBHble BHJBI.
[TpaBo kak ocobasi GopMa COLHAJbHOH XH3HH HMeEeT CBOH
cnenudHYecKHe 3aKOHOMEDHOCTH, XapaKTepH3yollde ero
BO3HHKHOBEHHe, pa3BHTHe, (DYHKUHOHHDOBaHHe, CTPYKTYyp-
Hoe mnocrpoeHue!. Bo BceM MHoroo6pasun H GoraTcrse
CBOMX TPOSIBJEHHH OCHOBHEIE M3 3THX 3aKOHOMepHoCTeiH
M COCTaBJAIOT NpeaMeT o6llleli TeOpHH NpaBa.

3aKOHOMEPHOCTH MpaBa, KaK BCSAKHE 3aKOHOMEPHOCTH
OKpYXKalollell Hac AeHCTBHTEJIBHOCTH, HOCAT OObeKTHBHBIHA
xapakrep. Henb3st HH OTMeHHTb, HH HaBf3aTb 3aKOHOMep-
HOCTH TNpaBa BONpPEKH ero BHYTpeHHell Jsoruke’. Kak u Bo
BCEX HHHIX CJayyasiXx, KOrja peub HIAeT 006 0ObEKTHBHHX
32KOHOMEPHOCTSX, [VIaBHOe, UTO XapaKTepH3yeT CyObeKTHB-
HOe OTHOLUeHHe K HHM JIOJeH, — 3T0O HX NO3HAaHHe, yYerT,
aKTHBHOE HCNIOJb30BaHHe B MPAaBOTBOPYECKOH H B INpaBo-
NpHUMeHHTEeNbHOH nesTenbHOCTH. IIpeHeGpeikeHHe 3aKOHO-
JaTessi U NpaBonpHMeHHTeJel K OOBEeKTHBHHIM 3aKOHOMep-
HOCTSIM, [efiTeJIbHOCTDb, OCYILeCTBJIsieMasi BOIPEKH HM, Mo-
TYyT NPHBOAMTH K COLUHMAJIbHBIM HM3AEPKKAM H NMOTEPSM.

[To cBoelt mpupose 3aKOHOMEPHOCTH NpaBa OTHOCHATCS
K YHCJY COLMAaJbHBIX (COLMONIOTHYECKHX), A NpHYeM Ta-
KHX, KOTOPBIM NOABJNACTHB HAaACTPOCYHBIE SIBJEHHS, HMEIO-
LiHe XapaKrep HHCTHTYLHOHHBIX 0Opa3oBaHHH, COLHAJBHO-
KJgaccoBylo cymHoctb. OTciofa chaelymoline ABe OCOJ€H-

OCTH 3aKOHOMEDHOCTel Npapa.
//f Bo-TiepBHIX, B CBSI3H C TeM, YTO NPABO OTJIHYAETCS BbI-
OKMM YDOBHEM HHCTHUTYLUHOHHOCTH H, CJeJOBAaTeNbHO, yC-
TOHYMBOCTBIO NPHCYLUIHX €My CBOHCTB, CTPYKTYPHl ApPYTHX
ero 4epT, 3aKOHOMEDHOCTH IIpaBa XapaKTEpPH3YIOTCS BeChb-
Ma 3HAYHTEIbLOH YETKQCThIO, MOAYAC MATEMaTHYECKH TOY-
HEIM BBIpajKeHHeM.

! TTo muennto C. H. OBunHHHKOBa, cneuuduyeckHe 3aKOHOMEpPIOCTH
npaBa — 3TO «CYIIECTBEHHasi, OGBLEKTHBHas, HeobxoauMas, obuaf,
YCTOHYHBasi H TOBTOPSIOIMAsiCS BHYTPCHHSI CBSI3b 3JIEMEHTOB Tpasa,
BBIDAXKAlOIIasA Cro KagecTBeHHoc cBoeoGpasue, ero cywHocTsy (O B-
YHHHHKOB C. H. 3akoHoMepHOCTH pa3BHTHA H (YHKIHOHAPOBAHHSA
npaea.— Aproped. Kaup. auce. JI., 1979, c. 12).

2 O Joruxe no OTIOLWEHNIO K poJuTHke cM.: JIenun B. Y. IMoan.
co6p. cou,, T. 16, c. 5G.
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Z%DO-BTOPHIX, B CBI3H C Te€M, 4TO NPaBO fBJSETCH CBOE-
06pa3HbIM COLHANbHO-K/IAQCOBRIM DEryJsSTOPOM, COAepKa-
HHe Kmop‘o"fﬁ""‘"ﬁe‘é‘i COLHAJILHO-TIOJINTHYECKYIO, H CTelly:-
a/IbHO-T0PUIHYECKY IO CTOPOHbI, fipaBoBHe 3aKOHOMEPHOCTH
cTposTfes “RGUBPETHO cTopoHaM 3TOro cojepxanusi. Cre-
uuduka MpaBoBOH MaTepHH, CJelOBaTeIbHO, — OJHH H3
pelialouX OTNPaBHBIX NMYHKTOB, KOTODHIH Npenonpenes-
€T 0COGHLI NMOBOPOT NMPH OCBelleHHH 33aKOHOMepHOCTeH, Bbi-
paXamwUUX BHYTPEHHIOI JOTMKY IPaBOBOH JeHCTBHTE/b-
HOCTH.

Co Bcelt HarJasQHOCTBIO HEOGXOAHMOCTb 0CO60Oro Mmoj-
X0Ja K 3aKOHOMEDPHOCTSIM NpaBa, YYUTHIBAIOIIErO YyKa3aH-
Hble 0COOEHHOCTH, OOHapyXHBaeTcs IIPH PACCMOTPEHHH HX
BUAOB. KoHeuHo, obuias k/aacCHGHKaLHs COLHANbHBIX 3a-
KOHOMEDHOCTeH pacnpocTpaHMMa Ha AaHHYI0 006JacTb co-
IHMaJIBHOH JKHM3HH, 4 ee TpPsIMOe <«HaJIOXKeHHe» Ha CBSA3U
H COOTHOLIGHHS, CBOHCTBEHHble NMpPaBOBOH JeHCTBUTENbHOC-
TH, JaeT, Kak nmokasana [1. M. PaGunoBuu, HeMaJbiii mosu-
THBHBIH NO3HaBaTeJLHbIH 3ddekr®. B coorBercTBun ¢ 06-
el kaaccuukauuell OTIPABHBIM NYHKTOM INIPH PaccMoT-
peHHy MPaBOBBIX 3aKOHOMEDHOCTeH MOXKeT OBITb JesieHHe
NPUCYUINX NpaBy CBA3€H W COOTHOLIeHHH Ha: 1) 3akoHo-
MepHOCTH BO3HMKHOBEHHSI M Pa3BHTHUSA, T. €. CBSI3H TeHe3H-
€a, 2) 3aKOHOMEPHOCTH GYHKUMOHHPOBAHHS, GLITHS, T. e.
CBAI3H CTPYKTYPHO-(QYHKLHOHAJbHOTO XapakTepa‘.

Ha ocHoBe e o6muX KaacCHHKALHOHHBIX PYOPHK B
npase o6Gocobasiorcsi crneuH(pHYeCKHe PasHOBHIAHOCTH 3a-
KOHOMEpPHOCTeH, OTpa)KamolUMX 0cOGeHHOCTH COJepiKaHHs
npasa. 3aKOHOMEPHOCTH NpaBa BeCbMa ONpeleseHHO, XOTs
H He aGCOJIIOTHO, He 3€PKaJbHO, 1a H K TOMY e B3aHMO-
NPOHUKAS, YACTHYHO IepeKpellMBasCh, Pa3BETBJSIOTCS B
3aBHCHUMOCTH OT NMPHHAJJIEXKHOCTH HX JHOO K colepKaHHIO
COLIHAJIbHO-TIONIUTHYECKOMY (0OllHe 3aKOHOMEPHOCTH), JIH-
60 K colepXaHHIO Cnel(HyecKy NMPaBOBOMY, B YACTHOCTH
}exx-mxo IOpHIUYeCKOMY (crelyajibHble 3aKOHOMEPHOCTH).

Taxkum o6pasom, ¢ yuyeToM Bcero CKa32aHHOTQ_ KJa0Ll

Wﬂéﬂgﬂom HQCTeli JIpesicTaeT B TaKoM
e:

3Cm.: Pa6unnosuu Il. M. YnpouenHe 3aKOHHOCTH — 3aKOHO-
MEpHOCTb colHaan3Ma, c¢. 50—52 u cied.

4 BoJsee npo6uyw kaaccudpukauuio cM.:. OBUYHHHHKoB C. H.
O crneuncdHyecKHX 3akOHOMepHocTsX Tnpasa. — [IpaBosenenne, 1979,
Ne 2, c. 7172,

124




o6lHe 3aKOHOMEPHOCTH BO3HMKHOBEHHS M Da3BHTHA
npasa; 77

o6uine CTPYKTYPHO-QYHKUHMOHAIbHbIE 32KOHOMEPHOCTH
npaa; eyl

ClelHa/bHble 3aKOHOMEDHOCTH BO3HMKHOBEHHS H Dpas-
BUTUSA TpaBa; ~ e

CrelHanbHble CTPYKTYPHO-(QyHKUHOHAJIbHbIE 3aKOHOMeEp-
HOCTH TNpaBa.

2. O6uHe 3aKOHOMEPHOCTM BO3HHKHOBEHHs M pa3BH-
THA mpaBa. DTO BbIpaKeHHble B COLHAJbHO-NOJHTHYECKOM
CONEpXKAaHHH INpaBa CBS3H, XapaKTepH3ylollle ero Coyu-
AALHO-NOAUTUYECKUL 2eHe3ucs, ,

Ilo cBoe#l CYUIHOCTH OHHM TaKOBBEI, YTO MpEICTABJSAIOT
coGoii crmeuuduueckoe MposB/ieHHe OO6ILHX 3aKOHOMepHOC-
Teli pasBUTHUA KJIAacCOBOro OO6lIeCTBa, KOTOpble pacnpo-
CTPaHSAIOTCA Ha BCEe COLHAJBHO-TIONIHTHYECKHe SIBJEHHS —
roCy1apcTBO, AeMOKPaTHIO, 3aKOHHOCTb (XOTf B paMKax
Ka)XJO0ro M3 HUX MPOSBJSIOTCA MO-CBOEMY H B TaKOM 0OCO-
60M MNpOSIBJEHHM HMEIOT YepThl cneUM(HYECKHX 3aKOHO-
MepHoCTell).

JlaHHble 3aKOHOMEPHOCTH, CJef0BaTeJbHO, Kak Obl BIH-
CHIBAIOTCSL B KOHTEKCT OOILecOUHaJbHBIX 33aKOHOMEPHOCTeH
Ha TOM HJIM MHOM 3Talle Pa3BUTHS KJaCCOBOrO OOILeCTBa
H B UDHHLHIE He BBIXOAAT 3a Mpelesnbl OOIIeH HCTOPHH
COIlMAJIbHO-TIOJIMTHYECKUX OTHOueHHHA. VIMeHHO mo3TOMY
K. Mapkc u ®. DHresbc roBOpHJIH O TOM, YTO NPaBo, Kak
M DeJHrus, He HMeeT cBOed cOGCTBeHHOH HcTopuuS.

Cpenn 32KOHOMEPHOCTEH, XapaKTEPHU3YIOUIMX COLHaJb-
HO-TIOJINTHYECKUIA TeHe3uC NpaBa, MOTYT ObIThb BbIAEJEHH:
3aKOHOMEPHOCTH BOZHHKHOBeHMSI ITpaBa; 3aKOHOMEPHOCTH
pPa3BHTHs NpaBa B LeEJOM. 3aKOHOMEDPHOCTH Da3BHTHS TeX
HJIH HHBIX HCTOPHYECK!X THIIOB IIpaBa; 3aKOHOMEPHOCTH
PA3BUTHS KOHKDETILIX HALHOHAJbHBIX NMPaBO3bIX CHCTEM H
HX CTPYKTYPHHIX ofwiHocTeil (ceMedt). He moBtopsis Bcero
CKa3aHHOTO pa.dee B OTHOLIEHHWM 3THX 3aKOHOMepHOCTel,
Heo6XoauMn B KauocTBe Hau6GoJsiee OGLIMX NOJIOXKEHHH OT-
METHTb CJIe1yIOMIIC,

5 [To muenuio B. M. CbipbiX, TreHe3llc MPaBOBLIX ABAeHHil NpeiacTaB-
nsier co60H 0GBEKTHBHPOBAlHOE BbIpa)<eHHe AEHC1BHSA NpPOLECCOB H3Me-
HeHHsi, pa3BHTHA. [eHe3UC XapaKTepH3yeT co0Oi HIIHaMHKY, DOCT, pas-
BlITHE TpaBoBHX siBjeHHil (cM.: Cuipex B. M. Crpykrypa, reHeswuc,
CHCTEMA KaK 3JeMEHTbl HCTOPHYECKOrO H JIOTHYECKOro Meroja Mo3Ha-
HHs TpaBa. — ABToped. KaHa. aucc. M. 1970, c. 14).

6 CM.: Mapxkc K, dHreanc @. Cou, T 3, & 64.
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T'naBHOH 3ako HOCTBIO TeHe3uca IpaBa B LeEJIOM
AIBJISIETCS TaKOe ero PY3BHTHE,. KOTOpoe HeH3beXHO 3a-
BeplIaeTcss NepexojoM o CIyaTaTOPCKHX THNOB Ipa-
Ba K NpaBy colHua WueckQMy, CTAHOBSILIEMYCS 3JEMeH-
TOM TOJIHTHYECKOH CHCTEMBl COIMAJHCTHYECKHX CTPaH.

[To oTHoweHHIO K NMPaBOBHIM CHCTEMAaM 3KCIJIyaTaTop-
CKHX THTOB COLHAJIbHO-NIOJHTHYECKHH reHe3HC XapaKTepH-
3yeTcsl yCHJeHHEM peaKUHOHHOCTH NpaBa M B CBfI3y C
3THM IO Mepe PasJ/IoKeHHs JKCIJIYaTaTOPCKHX COLHAJbHBIX
CHCTEM, YCTAHOBJICHHS DEaKLHOHHBIX NOJNHTHYECKHX DPEeXH-
MOB — JeBa/bBalliel INpaBa, NaJeHHeM ero IPeCcTHXKaA,
LLeHHOCTH.

Hao6opoT, a/nsi mpaBoOBHIX CHCTEM COLHAJHCTHYECKHX
CTpaH, Kak OyJeT OTMeYeHO JaJiblile, ONpeAe/SIOIIUM SB-
JseTcsl 3aKOHOMepHOe YNpOuYeHHe 3aKOHHOCTH, YCHJIEHHe
NpaBOBLIX HayaJl, yKpelJeHHe NPaBOBOH OCHOBHI rocynap-
CTBeHHOH U obulecTBeHHOH Xu3HH (1.9.6.).

3. O6mue CTPYKTYPHO-PYHKLHOHAJIbHBIE 3aKOHOMEp-
HOCTH npaBa. DTH 3aKOHOMEPHOCTH, OTHOCSILIHECH K COLH-
aJIbHO-TIOJINTHYECKOMY COZEpKaHHI0O INIpaBa, XapaKTepHuay-
10T ero ObiTHe, ero (pyHKUHMOHHPOBaHHE U CTPYKTYypHHE Xa-
PaKTepHCTHKH B OOlIell cHcTeMe COLHAaJbHO-NOJHTHYECKHX
OTHOIIEHHH KJaccoBOro oG6llecTBa.

Cpenn 3akOHOMepHOCTeH NAHHOH CPYMNbl JOJIKHBI GHTBH
BblJeJIeHH CBSI3H, BHIpaxkalolllye 3HayeHHe NpaBa B Kaye-
CTBe 3JIeMeHTa JaHHOH 06lLIecTBEHHOH CHCTEMBI, COCTABHOH
YaCTH HAACTPOHKH, NMOJHUTHYECKOH CHCTeMBbl OOILeCTBa, CHC-
TeMbl HOpMaTHBHOro perysaupoBanus (I.11.1—8.). 3naye-
HHe KJI0YeBOH (YHKUHOHAJNbHOH 3aKOHOMEDHOCTH IOCJ]e
CBsi3edl NpaBa C 3KOHOMHYECKHM 6asucoM MPHHAIJIENKHUT
B3aHMHOA OOYCJOBJEHHOCTH B IIpollecce 3aKOHOMePHOIo
B3aHMOJIEHCTBHSA NpaBa C TOCYyJapPCTBOM, a TaKXe C MO-
paJibio.

CneunasbHOro BHHMaHHs TpeGylOT Te TOHKHE M B TO
JKe BpeMsi BeCbMa 3HauMMBle 3aKOHOMEPHOCTH, KOTOpble
BLIPAXKAIOT  COOTHOLIEHHe HeloCpPe1CTBeHHO-COUHANbHBIX
NpUTS3aHU{ M NpaBa Kak 0coGOro OPHIHYECKOro ¢eHo-
MeHa.

OG6uue CTPYKTYPHO-(QYyHKUHOHAJNbHbLIE 3aKOHOMEDPHOCTH,
KaK 4 oOllHe reHeTHYeCKHe, BKJIOYAIOTCS B NPEIMET I0pH-
IMYeCKOM HAayKH B TOH Mepe, B KaKOH OHHM DPaCKpHIBAIOTCS
B cdepe npaBa B BHJE CHNEUHPHYECKHX, HMEIOILHX CBOEHG-
pasHoe MpOsIBIEHHe, COOTBETCTBYIOLLEe OCOGEHHOCTAM ero
NPHUPOMBI, COJCPXKAHUS, CBOMCTB. 31eCh, CJENOBATEJNLHO,
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LOJIKHO OHTb NPHHSATO BO BHUMaHMe M CleLHaNbHO-IOPH-
JIHYEeCKOe, B YdJTHOCTH TeXHHKO-IOpHAHYECKOe, cojlepxKa-
HHe TpaBa, OT KuTOPUr0 BO MHOTOM 3aBHCAT YNOMSHYTHe
0COOEHHOCTH.

[Tonpo6HOe oOCBellleHHE 3TOM, KakK M MpeAlIecTBYIOLLed,
rpynnel oOLIMX 3aKOHUMEPHOCTEH SIBASeTCS COAepKaHHeM
rJaB AaHHOTO TOMa Kypca.

4. CneuuaJibible 3aKOHOMEPHOCTH BO3HUKHOBEHHS W
pa3BuTHA npaBa. Ec/u co CTOPOHBI CBOETro COIHAJIBHO-TOJH-
THYECKOTrO COAEPKAHHSI NpaBO He HMeeT COGCTBEHHOH HCTO-
pHH, TO paccMaTpHBaeMoe CO CTOPOHHI cleuHpHYeCKH mpa-
BOBOT'O COZep:KaHHS OHO TaKYl HCTOPHIO HMeeT.

Jasi npaBa XapaKTepHH OTHOCHTEJNBHO CaMOCTOSITEJNb-
Hble, «He pDaBHBIE» IO OTHOMIEHHI0O K IPOH3BOACTBEHHHIM
OTHOLIEHHSIM? HaNpaB/ieHHs BO3HHKHOBEHHSI M pPa3BUTHS,
KOTODHI 2 06pa3yloT €ro cneyuanbHo-ropududecKuli 2eHe3uc.
[Tocnes 1t Mo cpaBHEHHIO ¢ COLHAJbHO-TIONMTHYECKHM
Pa3BHUTII 'M NpPaBOBOH AEHCTBUTENBHOCTH HOCHT BTOPHYHBIH,
NPOU330C.iHbl: Xapakrep. Ero cneunduka, ocobrlie nosopo-
THl COOGCTBEHHO IIPaBOBOTO PAa3BUTHS IOPHIMYECKHX GOpM
06yc/oB/IeHB CBOEOOPa3HBIMH OGCTOSITENbCTBAMH COLHAJb-
HO-KJIaCCOBOH, HCTOPHYECKOH, HAlMOHa/JbHOH O0OGCTaHOBKH
TOH MJIH MHOH CTPAaHBHl M PANOM APYrHX (aKTopoB, KOTO-
pble NpOSABJIAIOTCA Ha OCHOBE TOTO OOLIEro, YTo CBOHCT-
BEHHO KJIaCCOBO  OTpeJle/IeHHOMY HCTODHYECKOMY THIY
npasa. .

Hecmorps Ha cBoit BTOpUUHBIA XapakTep, ClelHaJbHO-
IOPHAHYECKHH TreHe3uc IpaBa JOCTOMH IIPHCTaJbHOTO BHH-
MaHus. BroipaxkeHHBI B cheuudHyecKH NPaBOBOM COJep-
XKAaHHH TNpaBa, OH B TO e BpeMs OTHOCHTCA K ero yH-
TeJIJIEKTyaJIbHOH CTOPOHE, XapaKTepH3yeT ero BO3HHKHOBE-
HHe W pa3suTHe KAaK SBJEHHS IYXOBHOH JKHM3HH, CTAHOB-
JieHHe H HaKoIlleHHe IPaBOBHIX LEHHOCTeH, NOCTHXKEHHH
HODMAaTHBHO-PETYJ/SITHBHOH KYJAbTYpH, 00pa3yloUIHX NO3H-
THBHHIH NOTeHLHaN o6Liell YeJOBeYeCKOH KYJBbTYpHL.

O6paTuMcsi K HEKOTODHIM 3aKOHOMEpPHHIM IpoleccaM
CNellHa/JbHO-IOPHAHYECKOTO TI'eHe3Hca NpaBa, KOTOpPhLIE, BHI-
paxasi 1OCTHXKeHHS IOPHAHYECKOH KYJbTYypHl, HMEIOT cylie-
CTBEHHOE 3HaueHHe AJis MOHMMaHUS IPAaBOBOrO Iporpeoca.

7 K. Mapkc Ha3biBad TPY/HbIM BONMPOCOM TO, KaKHM 06pasoM B
HEONMHAaKOBOe pPa3BHTHE BCTYNalOT NPOU3BOACTBEHHbIE OTHOLIEHHS Kak
oTHOueHUs mnpasoshe (cM.: Mapkc K, dureasc @. Cou, T. 46,
4. 1, c. 46).
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[Tog paccMaTpuBaeMbIM YoM 3peHust HanGosee cy-
eCTBEHHOH, HaJ0 MoJaraTb, 3aKOHOMEPHOCTbIO DPa3BHTHS
npaBa, NPOC/JEXHBAEMOH B KauecTBe TEHAEHUUH Ha MpOTH-
JKeHHH BCell MHOIOBEKOBOH ero HCTOPHH, SIBJISIeTCH TOBbI-
lleHHe YAeJbHOrO. BECA B _ NpPaBOBOA.. JeACTBATE/bLHOCTH
LYOBEKTUGHOLY [1)AB, B YACTHOCTH NEePeHOC B NMPABOBOM pe-
rYJHDOBAHHM LEHTPA THAMKECTH Ha IOPHAMYECKHE MeXaHH3-
MBI, feficTBHe KOTOPbIX IIOCTPOEHO Ha AOMHMHHpPYIOLIEM 3Ha-
yenuu cyObeKTHBHBIX npaB. KoHeuHo, © 00 3TOM HYXHO
CKa3aTb BHOBb C MNpeJesJbHOH YeTKOCTbIO, JaHHas 3aKo-
HOMEepHOCTb — He GoJlee ueM TeHJeHUUs. B skcmayarartop-
CKHX (opMalMsX OHA K TOMY JXe HeH3MeHHO mpuobperaer
Y3KOKJaCCOBYI0 ‘OpPHeHTalluio, obopaynBaercs TaKoOH pac-
CTaHOBKOH OGSI3aHHOCTeHl W NpaB, MPH KOTOPOH Moc/exHHe
COCpPeNOTOYMBAIOTCS B DyKax skcmayaratopoB. M Bce xe
0COGEHHOCTH TpaBa, ero COOGCTBEHHO CHelHabHO-IOPHAHU-
YeCKOTO 'COLEpPKaHHs, CONPSKEHHOTO ¢ BbipaXKeHHeM H
o6ecneyeHneM COILHAJIbHOH CBOGOAB, aKTHBHOCTH, OTBETCT-
BEHHOCTH YYaCTHHKOB OOINECTBEHHHX OTHOLIEHHH, HeobXxo-
JMMOCTb NE€MOKPaTH3alUHH COLHAJbHOH XXH3HH — 3TH M He-
KOTOpHIe Apyrue ¢akTophl 06yCJIOBJHBAIOT TaKoe Pa3BHTHE
NpaBOBOHA HAaJCTPOHKH, IPH KOTOPOM NPaBO «Bce GoJjee CTa-
HOBHTCS INPaBOM»,— IpOLleCC, B IOJHYI0O Mepy pa3BepHYB-
UIMACS B COLHAJIHCTHYECKHX CTPaHaX.

CrneuxanbHble  3aKOHOMEDHOCTH,  XapaKTepH3yIollHe
CNelHaJbHO-IOPU/IHYECKHH TeHe3HC mpaBa CO CTOPOHBI €ro
TeXHUKO-1OpuUduU4ecKo2o0 co0epianus, BbIPAXKAIOTCS B MHO-
roo6pasHoM YCOBEpLIEHCTBOBAHHH IOPHIAHYECKOTO HHCTPY-
MeHTapHs, BCEro KOMIJIEKCa PeryJsTHBHHIX y OXPaHHTeNb-
HBIX CPelCTB H MPHEMOB, CBHAETEJIbCTBYIOLIHX O HEYKJIOH-
HOM YCHJIEHHH JeHCTBEHHOCTH (C TeXHHKO-I0PHAHYECKOH
CTOPOHBI) TTPaBOBbIX MEXaHH3MOB OMOCPEACTBOBAHHS 06Ie-
CTBEHHBIX OTHOLIEHHH. ITO, B YACTHOCTH:

a) nosvlulenue 8 npase YPOBHIL HOPMATUBHbLY 0606uje-
Huli W TPEXAE ~BCETO _ Pa3BHTHE.. CHCTEMHBIX 060611eHH#H
(Bce Gosbliee 3HayeHHe abCTPAKTHOrO cmocob6a H3JI0XKe-
HHS HOPM TI0 CPABHEHHIO ¢ Ka3yHCTHYECKHM, HachllleHHe
MaTepuH INpaBa 'HOPMaMH-Ae(DHHHIHMSAMH, HOPMAMHU-IIPHH-
UHNAMH @ T. A.). Orciona —Bo3pacTaHde He TOJBKO Aay-
XOBHOM, MHTeJIEKTYaJIbHOM CHJIBI MpaBa, HO H €ro pery-
JIATHBHOH 3HEPTHM — TAKOrO €ro ‘peryJasiTHBHOTO KauecTBa,
KaK BCeoOLIHOCTb, T. €. CNOCOOGHOCTb IIpaBa  OXBaTHThb
CBOHM BO3JeHCTBHEM MaKCHMAJbHO IIMPOKHH KDYr OTHO-
UIeHHH, cJydaes, CHTyalHH;
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6) BCce Ooublllee pa3suTue 8 npage, NpuieM B CBA3H
¢ OTMeYeHHBIM MOBHIUEHHEM YPOBHSI CHCTEMHBIX HOPMAaTHB-
HBIX 00OOLIeHHH, Ka<ecTsa op2aHuuHol cucTemsl, pa3Bep-
THIBaHHE cBolcT8a cuctemuocTu. V1 XxoTd mocienHee, Kak
6blsI0 oTMeyeHo P. DHreabcoM, TOCTOSHHO Hapylaercs
XOJ0M 3KOHOMHYECKOro ‘pasBUTHsA®, M/ HaUHOHAJbHBIX
NpaBOBBIX CHCTeM XapaKTepHa TeHJeHlUHs HaKalJIMBaHHUSA
ocobeHHOCTell leJOCTHOrO 00pasoBaHHs, OTJIHYAKOLIErOCH
TeXHUKO-IODHAHYSCKUM, KOHCTPYKTHBHBIM eIHHCTBOM,

B) ycunenue cneyuaausayuu npasa. Ilas mpaBa Hapany
C TPOLEeCcCOM HHTerpallid XapaKTepPHH KOHKPeTH3alHs H
middepeHuranus, T. e. ClelHasu3alus TPaBOBOro peryJu-
poBaHHs, Bce G6oJiee Bo3pacTamolliee «pa3jeseHHe Tpyna»
MeXJ1y HOPMATHBHHIMH MpERNHCAHHSIMH, [PaBOBLIMH HH-
CTHTYTaMH, OTpPac/asiMH ITpaBa’, MO3BOJSIOLIEe B COOTBETCT-
BHH C COLLHaJIbHBIMH TIOTPeOHOCTAMH obecneynTb GoJee
KOHKpeTHOe, cOJepXkaTeJbHO OIpelesNieHHOe NpPaBOBOE pe-
ryanpoBanue (11.23.2.);

r) passutue cTpykTyps. npasa. OXHUM H3 3aKOHOMeED-
HBHIX pe3yJbTaTOB paccMaTpPHBaeMblX B €IMHCTBe Mpoliec-
COB HHTerpauMH, KOHKpPeTH3aUHH H aHddepeHUHAUUH B
npaBe (KOTOpHIe, pa3yMeercs, IPOHCXOASAT IVIaBHEIM o6pa-
30M NOJ BO3MAeHCTBHEM BHEIUHHX (aKTOPOB — 3KOHOMHYe-
CKHX, (COIHAJIbHO-NIOJHTHYECKHX H JAp.) SBJASETCH YCJIOXK-
HEeHHE CTPYKTYDH TpaBa — QOpPMHDPQBAKYE B TPaBe--Pa3HO-
YPOBHEBHIX flOAPasAesfie s, "B TOM YHC/Ie BTOPHYHBHIX,
KOMIIJIeKCHRIX;

1) passutue 80 83aumoOeliCT8UU HOPMATUBHOZ0 U nod-
HOpMaTUBHO20 uHOUBUAYarbHO20 peeyruposanus. TIpouc-
XOMASAT, NPUYEM B TECHOH CBSI3U C OCOOEHHOCTSIMH COLHAJb-
HO-MOJIHTMYECKHX YCJIOBHH, COBEPLIEHCTBOBAHHE H B3aHMM-
Hasl «IPHTHPKA» 1OPHAHYECKHX CPEACTB, HOPM, HHCTHTYTOB,
dyepe3 KOTOpPble OCYIIECTBJSIOTCS HOPMAaTHBHOE H (TOJHOP-
MaTHBHOE, BKJIIOYas «aBTOHOMHOe», HHIMWBHAYaJbHOE pe-

8 Cm.: Mapkc K, dureanc @. Cou, 1. 37, c. 418.

9 Unoro muennsi npupepxupaercs JI. C. SIBuy, KoTOpHIf, BIpoOuYeM,
ycmaTpuBaer B AHGGdepeHUHalMH H CneuHalH3allid TNpaBa, 0O Bceft
BUIMMOCTH, HEYTO HHOE, YeM aBTOp 3THX CTPOK, a HMEHHO SIBJIEHHE,
BhHIpaxKawollee INTyGHHHbIE COLHAJIbHBIE NPOLECCH, a He TEXHHKO-IOPHAH-
YecKoe, KOHCTPYKTHBHOE Da3BHTHe IOPHAHYECKOH MaTepHH; OTCiOJa XKe
TUPOHCTEKalOT, ANyMaeTcs, CYXJIEHHs aBTOpa O INPOHCXOASILEM, C ero
TOYKH 3peHHs, mpoulecce obbenunenusi otpacielt mpasa (Isuw JL C.
IlpaBo pasBHTOro colHaJHCTHIecKoro obuecrtsa. CYHMHOCTb H NPHHIH-
oH, c. 94, 106).
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ryJipoBaHHe (B TOM YHCJe 'Pa3BHTHE CHTYalUHOHHBIX H
JAMCIO3HTHBHBIX HOPM, HOPM C OLEHOYHBIMH TIOHSITHSIMH H
Ap. — BCEro TOro, 4YTO NPH3BAHO IOPHAHYECKH YIOPAIO-
YuTh, NPUAATh NPABOBOH XapaKTep HHAHBHAYaJbHOMY pe-
I'YJIMPOBaHHIO) ;

€) coBepuleHCTB0B8AHUe, YnpodeHue o0b6ecne4uTesbHbLX
ropuduueckux mexaru3mos. Pa3BuBaercs cucTeMa IOPHIAMS
YEeCKHX CaHKUHH — WTPadHBIX, TPaBOBOCCTAHOBHTEJbHHIX,
a TaKXe IPHEMOB mpnauq”‘cxom- -PeTyITRPOBSTHAY, ~ Hatte-
JIEHHBIX Ha TO, YTOOB He AONYCTHTH HEBLHIOJHEHHS TODH-
JHUYECKUX GGHSaHHOCTeH "00ecleuynTh «aBTOMAaTHYeCKOe»
JeficTBHe IOpUAMYECKHX HOPM. B cBSi3u ¢ 3TUM jaeT o cebe
3HaTb U TeHAEHUHS 3aKOHOMEDPHOTO COBEpUIeHCTBOBAHUA,
ynpouernus npoyeccyarvuovlx opm (a TakkKe HHBIX IOPH-
JHYeCKHX TpOleAyp), NPH3BAaHHBIX TapaHTHPOBATb MPaBO-
BOH XapakTep rocyAapCTBEHHOrO MPHHYXKAEHHS.

Bce 3TH, KaK M HEKOTOpBIE ApPYTHE, CIelHaJbHbIE Npa-
BOBble 3aKOHOMEPHOCTH (rJiaBHBle M3 HHX NoApoOHee, Ha
KOHKDeTHOM MaTepHaJjie,  OyNyT pacCMOTPeHBl JaJjblie) B
KOHeYHOM MTOTe BBIPAXKAIOT OOYC/IOBJEHHBIH 3KOHOMHUYe-
CKHM ©6a3HCOM, BCEMH MOTPEOHOCTSIMH  OOIECTBEHHOTO
PasBHTHA BaKOHOMEPHBIH MpOllecC TOCTENEHHOr0 ‘Pa3Bep-
THIBAHHS, PACKDLITHA TeX CBOACTB W PETYJSATHBHHIX Kaue-
CTB, KOTOphle B BHJe NOTEHLHH 3aJ0XKEHbl B TpaBe Kak
cnenHdUYecKOM couHasbHOM (eHoMeHe. B 3aToM TiaBHOe,
4YTO XapaKTEPHO IJIA NPAaBOBOTO NPOrpecca, pasBHTHs Npa-
BOBO# KysabTyphl. IIpaBo Bo Bce GoJiblelt Mepe IpOsIBJIAET
ceba Kak 90QPeKTHBHBIH 06IEecOUHa bHBIH KJIaCCOBHI Pe-
TYJSATOP, CNOCOOHBIH C IOPHAHYECKOH CTOPOHBI JaaTh (-
GeKT «rapaHTHPOBAHHONO pe3yJbTaTa», BHICTYNIHTb B Ka-
yecTBe (POPMBI COUMAILHON aKTHBHOCTH.

BMecTe ¢ TeM yXe 37eCh HYXHO MOAYEPKHYTb: OTMe-
YeHHHle 3aKOHOMEPHOCTH, BBIpaXKalolllie NPaBOBOH Ipor-
pecc, MPOSBJSIOTCA Ha OCHOBE OOIUMX 3aKOHOMEpHOCTEH M
HaxXOAATCS B TECHOH 3aBHCHMOCTH OT HHX, OT ‘COLHAJbHO-
MOJINTHYECKOrO cojepKauus mpasa. Mx nefictsue H (opMbl
ITPOSIBJIEHHS] B SKCIJIyaTaTOPCKHX (OpMauusX HMET Ipo-
THBOPEYUBHI XapaKTep, PaCKpPHIBAIOTCS B TaKOM BHIE, B
KOTOPOM BBIpaXKaeTCsl MX HalleIeHHOCTb Ha 0OCHyXHBaHHe
Y3KOKJ/IaCCOBBIX, SKCMJIyaTaTOPCKuX Leseli. M Bce xe, He-
CMOTPSi Ha HCTOPHYECKH AOJTHE <«TepephiBbl», «UIaTH Ha-
3all», B NPaBOBHIX CHCTeMaX TIOCTelleHHO HAaKaMJHBaIOTCH
NpaBoOBble LEHHOCTH, OTHOCAIIHECS TIJIaBHHIM 00pasoM K
TEXHHKO-IODHIMYECKOMY COJAEPKaHHIO MpaBa.
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B counannctHueckoM oOfuiecTBe BNEpBbie B HCTOPHM
CrelHaIbHO-IODHAMIECKHA reHe3uc NmpaBa LieseyCTPeMJIeHHO
HCIIO/Ib3YeTCS] B NPABOTBOPYECKOH NeATEJbHOCTH TOCyAap-
CTBA TPYASILIUXCS; a COIHAJUCTHYECKOe INPaBo, B 0coGeH-
HOCTH TIPaBO Pa3BUTOTO COLHAIUCTHUESCKOTO OOLIECTBA, BHIC-
TyNaeT B KayecTBe HCTODHYECKOrO IpeeMHHKa BCeX MO3H-
THBHBIX NPaBOBBIX LlEHHOCTeH, AOCTHXKEHHH OPUIHYECKOH
KyJbTYPHl — BCEr0 TOTO, YTO MOXKeT O0eCIeYuTb BLICOKO-
COBEepIIEHHbI DPa3BHTOH XapaKTep (COLHAJBHOIO pEryJH-
POBaHHs B COLHAJUCTHUYECKOM OOIIEeCTBE.

5. CneunajibHblé CTPYKTYPHO-QYHKIHOHAJbHbIE 3aKOHO-
MEpHOCTH mpaBa. biarogapss cBoeMy B OCHOBHOM TE€XHHKO-
IOPHAMYECKOMY XapaKTepy OOJbUIHHCTBO 3aKOHOMepHOCTeH
JaHHOH TIpyNnbl MMeeT YepThl NpelesbHO YEeTKHX, MaTeMa-
THYECKH TOYHBIX H IIPHTOM HEYMOJHMO XKECTKHX CBs3ef
H COOTHOIIeHHi, OGJH3KHX ¢ paccMaTpUBaeMOH CTOPOHH K
0COGEHHOCTIM TeX 3aKOHOMEPHOCTEH, C KOTOPHIMH HMEIOT
JleJ10 eCTeCTBEHHbIe H TeXHHYECKHEe HayKH.

PaccMaTpuBaeMble 3aKOHOMEPHOCTH IIOAPa3/eJsOTCS
Ha psn pa3HoBuAHocTell. Hapsiny ¢ pasrpaHHyeHHeM Ha
NPEeHMYILECTBEHHO CTPYKTYPHbIE H NPEHMYIIECTBeHHO (PyHK-
LHOHAJbHEIE OHH MJOBOJBHO YeTKO, XOTf, KaK Be3le, He
a6coumoTHO, AH((epeHUHPYIOTCS B 3aBHCHMOCTH OT TJyOH-
HBl crelHaJ/bHO-I0PHANYECKOTO COfepXKaHUsA NpaBa.

Omnpenenstiomiee  3HaueHHe CpPelAd 3aKOHOMepHOCTel
JaHHOH TPYNMHl NPHHAIJEXHT TaKUM CBSI3AM M COOTHOIUe-
HHUSIM, KOTOpHE BBHIPaXKalOT IVIyOHHHBlE IJIACTH CIelHalb-
HO-IOpPHUAHYECKOr0 COJepXKaHus npaBa. DTO TAKHE 3aKOHO-
MEpDHOCTH, KaK, HanpuMmep, <«Mepa» MOpHIHYECKOTO pery-
JIHPOBaHUs B JaHHOH cHCTeMe COLHAIBHO-KIACCOBHIX OT-
HOllIeHHH, OOBbEKTHBHO OOYCJOBJNEHHAasi CTeNeHb HHTEHCHB-
HOCTH I0DHJAHYECKOTO 'pPeryJHpOBaHusl.

MaremaTtHyeckd TOYHBI XapaKTep HMEIOT 3aKOHOMep-
Hble CBSI3H MeXJy OOLIUMH J03BOJIEHHSMH M Balpellatoniy-
MH HOpMaMH, OOLUUMH 3ampeTaMU H YNPABOMOYHBAIOUIUMHU
HOpMaMH B JBYX OCHOBHHIX THIax IPaBOBOTO peTyJ/HpPOBa-
HHSl — 06L1e103BO/UTEIbBHOM H pa3pelunrenbHoM (1.17.6.).

CyuecTByloT B npaBe H cleuHdHIECKHe 3aKOHOMepHOC-
TH, KOTODHEe HaXOASIT MPeHMYLIeCTBEHHOe BLIpaXKeHHe B
TEXHHKO-IOPHAHYECKOM COJePXKaHUH TIpaBa. DTO, HaIPpHUMep,
CBSI3H MexJAy CYyObeKTHBHBIMM NpaBaMH H OGS3aHHOCTSIMH
B TIDaBOOTHOIUEHHH; NpPHYEM M 3JeChb MOXKHO BCTPETHTb
33aBHCHMOCTH, TaK CKa3aTb, MaTeMaTHYeCKoOro mnpoduas,
00ycJIOB/IeHHble K TOMY e OCOGEHHOCTSIMH PeryJsTHBHBHIX
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GyHKuMA npaBa: B NPaBOOTHOIIEHHMSX TACCHBHOTO THIA
NpaBOMOYHAM HA NO3HTHBHOE INOBeJEHHEe KOPDPECTIOHAHPYET
00513aHHOCTb MACCHBHOTO COAEPXKaHHsi M, Hao6OpOT, B Mpa-
BOOTHOIUEHHSIX aKTHBHOI'O THTIa HHAsl MOJeJb — MIO3HTHBHOE
nosefeHHe o0pa3yeT colepKaHHE MOPUAMYECKOH 0Os3aH-
HOCTH, KOTOPOH KOPPECNOHIHPYeT OAHO JHIIL IPaBOMOUHE
Tpe6oBaTh JaHHOTO MOBENEHHS OT O6S3aHHOrO Juuna. EcTb
NOJI0GHbIE XKe 3aKOHOMEPHbIe 3aBHCHMOCTH MEXIY KOHKpeT-
HBIMH TNIPABOMOYHSIMH, B OGYCJIOBJEHHOCTH HaCTYIJIEHHs
NPABOBHIX MOCJEACTBHH OT HAJHYHS IOPUIHYECKUX (aAKTOB,
(GaxTHYECKHX COCTABOB WJIH HX YaCTH H T. .

CiaoBoM, B HayuHH# 060pOT npu 0603HauYeHHH cybcraH-
LUK TIpaBa HeAAapOM BOIUEeJ TEPMHH <«IPaBOBasi MaTepHs».
Bce Gosee yrayOasioLIMACS ClelHaNbHO-IOPHAHYECKHH aHa-
JIU3, TIPOBOJMMEIHA C LIMPOKUX (HHIOCODCKUX NO3UIHH, CBH-
JeTeNIbCTBYET: B (CaMOH MaTepUH IpaBa, 00pasylouiux ee
3JleMeHTaX, B HX COOTHOIUEHHH, a TaKkKe B COOTHOLIEHHH
BCeX HHBIX KOMIIOHEHTOB IIPaBOBOH CHCTEMBI CYLIECTBYIOT
00beKTHBHEIE 3aKOHOMEPHOCTH, KOTOphle NMOJOGHBI 3aKOHO-
MepHOCTSIM B J1t000H HHOH MaTepuUH, HMEIOT XapaKTep Ke-
CTKHX, YeTKUX cBs3ell W 3aBucuMocreil. [Ipu BceM ux csoe-
0o6pa3uH, 06yC/IOBJIEHHOM TeM, YTO MPaBO OTHOCHTCA K cde-
pe OO6LeCTBEHHOrO CO3HAHHSA, K HAACTPOiKe, OHH PacKphl-
BAaIOT BaXKHedlllie OCOOGEHHOCTH NIpaBa KaK HHCTHTYLHOH-
HOro (eHoMeHa. 3HaHHE O CTPYKTYpPHO-QYHKUHOHAJbHBIX
3aKOHOMEPHOCTAX, KaK M O BCeX HHBIX 3aKOHOMEPHOCTSX
npaBa, — BHICIUHH HTOT MO3HAHHS TPaBOBOH JEeHCTBHUTENb-
HOCTH € YKa3aHHHIX BHIIe METONOJIOTHYECKHX IIO3HIIHH.

6. CneunaibHble NPaBOBble 3aKOHOMEPHOCTH H COLH-
aJIbHO-NOJINTHYECKOE coiepiKaHue npaBa. OTMeTHB cyuiecT-
BOBaHHe B IIpaBe YETKHX, MaTeMaTHYECKOrO THNA 3aKOHO-
MepHOCTeH, HeOGXOAHMO B TO e BpeMs elle pa3 yKasaTb
Ha HX TIPSAMYI0 OGYCJIOBJIEHHOCTb COLHAJIbHO-NIOJIHTHYECKHM
colepXKaHHEeM JaHHOH NpPaBOBOH CHCTEMHL.

U He TO/MbKO Ha OGYC/IOBJIEHHOCTb. 3aBHCHMOCTb 3/€Ch
(mepen HaMH TOXe CBOero poia oObeKTHBHAs 3aKOHOMep-
HOCTb) HOCHT ‘6oJjiee INyOOKHH, CYIUHOCTHBIH, OpPraHHYeCKHH
xapakrep. Benb opuanyeckas cdepa paccMaTpHBaercs
FOCNIOJCTBYIOIIHM KJI2OCOM — M BITIOJIHE OCHOBATEJbHO — B
KauecTBe TAaKOH, KOTopas, HeCMOTPS HM Ha YTO, TIPH3BaHa
CIYyXKHUTb, MYCTb C H3JePKKaMH, €r0 KJaccOBO-TOCIOJCT-
BylomuMm uHTepecaM. M oHa pefictBuTenbHO cayXHT. Cay-
KUT KaK pas TOTOMY, YTO IJIaBHOe B TIpaBe —9TO €ro
COLHaJIbHO-NIOJIUTHYECKOE COJiePIKaHHe.
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Kak e paccMaTpuBaTb <«HeJOydYeT» 3aKOHOJAATeseM
WM MpaBONPHMEHHUTENbHEIMH OpPraHaMH ClleLH(HYECKHX
sakoHoMepHocTeli? JlonyctuMm, Takux ¢akToB, Xapakrep-
HBIX AJI 3KCIIyaTaTOpCKoro o6LiecTBa, KOrja NpOBO3IJIa-
LIAlOTCA MpaBa, KOTOPHIM He KOPPECHOHAHPYIOT HOpHIHYe-
cKHe OOGS3aHHOCTH; MJM BOTNPEKH IODHAHYECKOH JIOTHKe
obllHe [NO3BOJIEHHS! He CONPOBOXKAAIOTCA KOHKDETHHIMH
3anpemanuyMy HOpMaMHi H T. 1.7

KoHeuHo, cmeunduyeckye 3aKOHOMEDHOCTH, KaK H JIO-
6ble OOBbEKTHBHbIE 3aKOHOMEPHOCTH, B KakKOH-TO Mepe
«MCTAT 3a cebs»: COOTBETCTBYIOIIHE IOPHAMYECKHE MeXa-
HH3MBl B MOJIHOH Mepe He PacKpHIBAIOT CBOMX MOTEHUHH (B
TOM 4Yucje U A OOCAyXKHBAaHHS HHTEPECOB JAHHOTO
FOCIIOACTBYIOIIEro Kjaacca), H COLHabHas XKH3Hb HE MOJY-
YyaeT BCEro TOro, 4YTO, Ka3ajoch ©Obl, OHa MOIVIa NOJYYHTb
OT NpaBoBHIX ¢opM. B To ke BpeMs CyLIecTBEHHO H JpY-
roe.

Koab ckopo peub uper o6 3KCHayaTaTOpcKux obuie-
CTBaX, HeJib3l He YUHTHIBaTb, YTO IIOJIHOE pa3BepTHIBaHHE
COOTBETCTBYIOLIHX MODHAHYECKHX MEXaHH3MOB, MO CaMoOH
CBOEH INPHPOJe CBSI3aHHBHIX C TIO3UTUBHHIMH NpoLleccaMH
COIlMAJIbHOTO DAa3BHTHS, B TOM 4YHCJe pacClIMpeHHeM COLH-
aJbHOH CBOGOAM, HajleKo He BCeraa OTBeYaeT OGBHEKTHUB-
HEIM YCJIOBHSIM H LeJISIM KJIaCCOBOTO TOCMOACTBA. 3HAYHT,
€CJIH paccMaTpHBaTh cleuHdHyeckre NpaBoBLIE 3aKOHOMep-
HOCTH MNOJ YIJIOM 3PEHHs! COLHAJbHO-TIONHTHYECKOTO COlep-
JKaHHS TIPaBa, TO OKA3bIBaeTCs, YTO Tepel HaMH He «HeJIO-
y4yeTr» 3aKOHOMEDHOCTeH, a HeuYyTo Apyroe — 3aKOHOMepHOe
NMOAYHHEHHE NIPABOBOH MAaTepPHH COLHAJBbHO-MOJIHTHYECKOMY
COJlepIKaHHUIO.

Orcroa Takoi BHIBOL: MPUMEHHTENbHO K JAHHBEIM (COIH-
aJIbHO-KJ/IACCOBHIM  YCJIOBHSIM B 'KaueCTBe CHElH(HYECKHX
32KOHOMEpPHOCTel MOrYT BHICTYNaTb TakHe ocoOble CBA3U
H COOTHOLIEHHSI, KOTOpble He COBMAfalT ¢ OOIMMH cme-
uMHYECKHMH 3aKOHOMepHOCTSAMH. To, YTO C TOYKH 3peHHs
BHYTDPeHHeH JIOTHKH NpaBa, oOL(HX TeHAEHIUHH CNelHaJJbHO-
IOPHIMYECKOT0 TeHe3Wca MNpaBa INpelcTaBJseTcs, Ka3aJoch
6bl, «HapylIeHHeM» 3aKOHOMeDHOCTeH, B NeHCTBHTENbHOCTH,
B COOTBETCTBHH C OCOOEHHOCTSIMH COLHaJIbHO-TIOJIMTHYECKO-
ro coJepXXaHHsl JaHHOH NMpPaBOBOH CHCTeMBbl, SBJseTCA AJs
Hee BIIOJIHE 3aKOHOMepHBIM. B mocienyiolieM Takas Mera-
mMopdosa B xapakTepe <CHelHaJbHBIX 3aKOHOMEpHOCTEH

OyAeT paccMOTpPeHa Ha KOHKPEeTHOM (AaKTHYECKOM MarepHa-
ae (1.17.6.).
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Bce 3TO cBHIeTeJbCTBYeT O TOM, UTO ClellHajibHble 3a-
KOHOMEDHOCTH NpaBa OTHOCATCS IVIaBHBIM 0GpPasoM K 0Co-
6eHHOCTAIM INpaBa KaK oOO6LlecOLHaJbHOrO peryastopa H,
cJef0BaTeNbHO, TMPOABISAIOTCA B Gojlee HJIM MeHee <«UHC-
TOM», HEHCKaXXeHHOM BHJe IJIaBHBIM 00pa3oM B yCJIOBHAX,
KOTrJla 3Ta CTOPOHA CYIIHOCTH NpPaBa IOJy4aeT TpeHMylle-
cTBeHHOe pa3BuTHe. OTCIOfa HOJXKHO GBLITh MOHSTHBIM, TO-
4eMy HMMeHHO B 3DeJIOM COLHaJHCTHYeCKOM o6liecTBe, KakK
6yneT MOKa3aHO B INOC/JENyHOIIEeM, MPaBOBble LEHHOCTH,
Bblpaxkawliye clellHaJbHble 3aKOHOMEPHOCTH IMpaBa, TO-
JYYHJIH JJIs CBOEro Da3BHTHA Haubosee GJaronpUsATHLIE
BO3MOXKHOCTH i TIePCIEKTHBY.

7. NMpaBo n coumanbHbiii mporpecc. IIpaBo He mpocTo
CBI3aHO ¢ NporpeccoM obllecTBa, C €ro IOCTYNATENbHLIM,
BOCXOISILIMM JBHXKEHHEM, a SBJSETCS HHCTDYMEHTOM H,
6oJiee TOTO, NPAMbIM 8bLPAKNCEHUEM COLMAJILHOTO NMPOrpecca.

Benb OCHOBHbIE XapaKTEPHCTHKH COLMAJbHOrO TIpOTpec-
ca (opraHM30BaHHOCTb OOlleCTBEHHOH XKHM3HH; TJyOHHa
cBo6oabl B 06llecTBe) M OCOGEHHOCTH NPaBa — HHCTPYMeH-
Ta ofecledyeHHsi OPTaHH30BAHHOCTH H COLHAaJbHOH cBOGO-
OB, aKTHBHOCTH, OTBETCTBEHHOCTH — TAKOBbI, UTO JaHHbIe
SIBJIEHHS] B YCJOBHSIX KJaccoBoro obliecTBa Kak 'Obl CO3-
JaHbl Jpyr JJs Jpyra, U NOTOMY COLHaJbHBIH Iporpecc
packpbiBaercsi 4epe3 IpaBo, HAaXOAHT B TpaBe CaMoe He-
NOCPEACTBEHHOE, eCTeCTBEHHOe NpOsiBJeHHe. YXKe H3 H3-
JIOXKEHHOTO paHee O CYIIHOCTH NpaBa, ero CONEpPKAHHH H
IIEHHOCTH HETPYAHO 3aMeTHTb, KaKas MNpsiMas, 3aKOoHO-
MepHas Llenoyka TSAHeTCs OT BaXKHeHllero KOMIIOHEHTa CO-
LIMaJbHOTO Nporpecca — COLHaJbHOH CBOOOAB — K Hello-
CpeICTBEHHO-COLHaNbHbIM ((DaKTHYECKHM) npaBaM, a oOT
HUX — K TIpaBy KaK MOpHIHYecKOMYy (eHOMeHy. 31ech co-
nuajgbHass csobola M OTBETCTBEHHOCTb {IPeJIOMJISIOTCS
CKBO3b IIPU3MY KJIaCCOBO-OPraHH30BaHHBLIX, I'OCYyAapCTBEH-
HBIX HHTEPEecOB, OCHAIlAIOTCS CBOHCTBAMH, HEOOXOJUMEIMH
ISl BBIPAXKEHHsS JPYroro KOMIIOHEHTA COLMaJIbHOI'O TPOr-
pecca — OPraHM30BaHHOCTH COLMAJbHOH KM3HH, ¥ peasibHO
BBIDAXKaIOTC 3aTeM B CYObeKTHBHBIX HOPHAUYECKHUX IIpa-
Bax H 0613aHHOCTSX.

[ToHsiTHO, ¥ NpH PACCMOTPEHHH OTHOLIEHHS IpaBa K
COLIHAJBbHOMY NpOrpeccy HyXeH CTPOro KJAacCOBBIH mOA-
XOJI.

[IpaBo B 3KCmIyaTaTOPCKHX HOpPMAlUSIX IO OTHOLIEHHIO
K mporpeccy — siBJleHHe NMPOTHBOpeunBoe. Ero moMunupyio-
mas yepra, B 0COGEHHOCTH B YCJOBHAX YNaAKa JaHHOH
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ofliecTBeHHON cUCTeMBl, — Bce Gojiee Bo3pacrawliias peak-
LLHOHHOCTb, HECOBMECTHMOCTb (€ COLIHAJbHBIM INPOrpecCcoM.
B To xe BpeMs M B 3KCIJyaTaTOpPCKHX (opMauHsix mpa-
BO — INIyCTb MaJjleHbKHil, HO BCce XKe HEKOTODBIA COLlMaJbHbIHA
NJI0C N0 CPAaBHEHHIO C NPSAMBIM NPOHM3BOJOM, HEKOHTPO-
JHPyeMbIM CyObeKTHBH3MOM, T. €. C NPOCTO <CJaydYyaeM H
npocTo npousBoJioM. IIpu Bceft cBoell peakUXOHHOCTH OHO
CnocoOHO BHOCHTb B CTHXHIO, B HTPY XKECTKHX COLHAaJbHBIX
CUJ1 KaKue-TO NpaBuUJia, OrpaHUYeHHs], HEKOTOpble, XOTH H
y3KHe, rapaHTHH.

Urto Ke KacaeTcsl COLHaJHCTHYECKOTO OOLIeCTBa, B OCO-
6eHHOCTH NOCJe NOJHOH M OKOHYaTeJbHOM mobeibl colHa-
JU3Ma, TO CBOHCTBeHHasi eMy NpaBoOBas CHCTEMa MPEACTa-
€T B KayecTBe COILLHAJbHOTO SBJEHHS, TJIaBHBIMH CBOHUMH
YepTaMH COOTBETCTBYIOILEro COlHaJbHOMY mporpeccy. Ilpu
3TOM ©OHa He TOJDbKO TI0 CBOEH aHTHIKCIJIYyaTaTOPCKOH, aH-
THYTHETaTeJbCKOH CYLUIHOCTH, HO U 10 CBOEH LeJNH, YCTPeM-
JIEGHHOCTH HeNOCpeNCTBEHHO CBfi3aHa ¢ HauboJiee mporpec-
CUBHBIMH py0exaMH Pa3BHTHUS UYeJOBEUYECKOro obliecTBa —
C IIOCTPOeHHeM BbICIIeH (a3bl KOMMYHH3MA.

Tenepbr HeckoJbKO cooGpa)KeHHH O IIPaBOBOM MNpOT-
pecce.

C couuaabHO-MONHTHYECKOH CTOPOHBl NMPaBOBOH MpOT-
pecc BBHIpa)Kaercss B TAKOM Da3BUTHH NpaBa, KOTOpOe 3a-
BeplIaercss (GOpMHPOBAHHEM COLHAJHCTHYECKOrO NpaBa —
IpaBa HOBOTO, BBLICILIEr0 HCTOPUYECKOTO THIMA.

Co CTOpOHBI ClelHaNbHO-IOPHAHYECKOT0, B YaCTHOCTH
TEeXHHKO-IODHAHYECKOro, COAepXaHHs IpaBa 3TO IJaBHBIM
o6pa3oM yTBepxkKIeHHe B KayecTBe BeJylllero KOMIIOHEHTa
NpaBoBOi JeHCTBUTENBHOCTH CYO'beKTHBHBIX OPHAHYECKHX
npaB, a TakKXe Pa3BUTHE U HapalluBaHUe TEXHHKO-IODUIH-
YeCKHX MPAaBOBBLIX LeHHOCTEeH, NOCTHXKeHHH NPaBOBOH, HOP-
MAaTHBHO-PETYJSATUBHOA KYJbTYPhl — CYLIeCTBEHHOr0 'KOMIIO-
HeHTa oO0llledyesoBeuecKoil KyabTyphl. M XoTd ueHHOCTH
CMelHaJbHO-IOPHIHYECKOI0 NMOPSIAKA B KOHTEKCTe pasJsiuy-
HOT'O COLLMAJIbHO-NIOJIUTHYECKOTO COAePIKaHUSl NpaBa MOTYT
HMeTb JaJieKo HeOJHO3HaYHOe OTHOLIeHHe K COLHAaJbHOMY
Iporpeccy B LeJIOM, OHH B YCJOBHSX COLHAJHCTHYECKOTO
CTpPOSS—sIBJIeHUS], HMeIOllHe MOC/JeA0BaTeJIbHOE COIIHAJbHO
NO3UTHBHOEe 3HauyeHHe. B mocaenyiolieM, mpu paccMoTpe-
HHY aKTHBHOH pOJIM NpaBa, 3HaueHHe NPABOBBHIX IlleHHOC-
Tefl B MX COOTHOUIEHHWM C COLMAJbHBIM INporpeccoM Oyrer
ellle 3aTPOHYTO.



Pa3dea mpemuil

COLHAJIHCTHYECKOE IIPABO

T'rasa 9

COLLMAJTUCTHYECKOE NPABO
(OCHOBHBIE YEPTbI)

1. OrnpaBHble noaoxenus. MicxonHoe u pelnaloliee, 4T0
Heo6X0AMMO B 1epByl odepelb IOAYEPKHYThb, 3TO —
Ka4ecT8eHHAA HOBU3HA COLHANHCTHYECKOrO NpaBa.

BO3HHKHOBEHHE COLMAJHCTHYECKOr0 IIpaBa — IyOOKHH
PEeBOJIIOUMOHHBIN TIepeBOPOT B NMPAaBOBOH HaJACTPOHKe KJac-
COBOr0 00OlLIeCTBa, a NMpPaBO Pa3BUTOTO COLHAJHCTHYECKOrO
obuecTBa—o6lleHapojHOe INpaBO—HeOObIYHOe, YHHKaJb-
HOe, OTJIMYalolleecss HEH3BECTHHIMH paHee OCOOEHHOCTAMH
colHajJbHOe 06pasoBaHHe B MHpe NPaBOBHIX sIBJIEHHH 3a
BCIO MCTODHIO HX CTAHOBJIEHHSI H Pa3BUTHS.

B To e BpeMs couuasHCTHYeCKOe IIPaBO, B TOM YHCJE
obLieHapoaHOe, B IIOJIHOH Mepe COOTBETCTBYeT 00IUeMy I0-
HSITHIO IIpaBa, ero OCHOBHBIM xapakTepucTukaM. OHo sB-
JsieTCsl He TOJbKO HacjleJHHKOM Bcero 60OraTcTBa HOpUAHYe-
CKOH KYJIbTYpHl OPOLIJIOrO, HO M TAKOH COUHAJbHOH ¢op-
MOH, Koropas obecneudBaeT CKA4YOK B Pas3BUTHH H obora-
LIIEHWH IOPHAHYECKOH KyJbTYDHl, HOBYIO, BHICUIYI0 CTyNeHb
[paBOBOTO nporpecca.

136



OcHoBomnoJiaramliie HAEH O MpaBe H 3aKOHHOCTH B
COLHAIUCTHYECKOM OOlecTBe G6bliM pa3paborann B. M. Jle-
HHHBIM.

Hcxons H3 ¢yHIaMeHTaJbHBIX IOJOXKEHHA MapKCH3-
Ma O CYUIHOCTH TIIpaBa, €ro KJacCOBOCTH, cHenH¢pHye-
CKHX cBOHCTBax M ¢yHkuusx, B. WM. JIeHHH packpbln He-
00XOIHMOCTb HCNOJIb30BAaHHS PAa3BHTBHIX NPABOBHIX GOpPM B
PEBOJIIOLIMH, B COLlHAJHCTHYeCKOM oObliecTBe, 060CHOBaAJ
caMy HJel0 COLHAJHCTHYECKOH 3aKOHHOCTH, 3HaueHHEe H
NpHHUHMNBL Komubukauuu U T. A. Hpeu B. UM. Jlennna o
npaBe H 3aKOHHOCTH B ‘COLHAJHCTHYECKOM O0OIlIecTBe —
OAHH M3 CYLIECTBEHHBIX MOMEHTOB TBODPYECKOro BKJaJa,
BHECEHHOTO UM B MapKCHCTCKYIO TEODHUIO.

2. CoumanucTHyeckass peBojouuss W npaso. CouuaJsuc-
THYeCKasi PeBOJIOLHS — KODeHHOH NepeJoM B HCTOPHH ye-
JIOBEYECTBa, MOJIOKUBLUIMA KOHEl SKCIIyaTalMH YesJoBeKa
4eJIOBEKOM, YTHETEHHIO M HAacHJHI0 Haj JIOAbMH TpyAa H
OTKDHIBIUKHA 3py MOJAJHHHOH CBOGOJHI, BCECTOPOHHErO COLH-
aJbHOTO Iporpecca, JAeHCTBHTENbHOH CIPaBeAJHBOCTH H
CYacThsl AJSA TPYASIIHXCS.

B cHy ykasaHHBIX 4epT, T. e. IO caMOH CBOeH NPHPO-
ne, M0 caMOH cBOefl CYLIHOCTH, COLHMAaJHCTHYECKasl DeBoO-
JIOLMsS TaKoBa, YTO OHAa 00®BekTusHo Tpebyer npasa—
npaBa HOBOI'O, BHICLIEI'0 HCTOPHYECKOTO THNA, 0COO0H CTPYK-
TYpHO# OGIIHOCTH.

[TpaBo TpebyeTcss COLHAIUCTHYECKOH pPEBOJHOLHH:

H KaK OpyAHe KJacCOBO-NOJHTHYECKOTO TOCNOACTBA—
IJIs. 3aKpeIVIeHHs] 3aBOeBaHHOH BJacTH TPYASALIMXCH, LJIs
o0y3naHHsi, a NOTOM H JHMKBHAAUHH 3KCIVIyaTaTOPCKHX
KJ1aCcCcOB;

H KaK HHCTPYMEHT O©0G6IleCOLHaJbHOTO peryJHpOBaHHUS
B KJaccoBOM o0O0llecTBe — A/ NpPOBEJEHHS eIHHBIX COLH-
aJIbHO-3KOHOMHYECKHX, TIOJHTHYECKHX MepONpHATHH IO
BCeH cTpaHe, AJs obecledeHHS BHICOKOM OpPTaHH30BaHHOC-
TH, CT@0HJIBHOCTH M YCTOHYHBOCTH B OOLIECTBEHHBIX OTHO-
IIeHUSX, TAKOro BceoOlIero, CTPOro OTpelNeJeHHOro, He-
NpepLiBHO JAEHCTBYIOLIEro MOPsAJAKa BO BCeM OOLIECTBEHHOM
OpraHH3Me, KOTOPBHIA OJIMIETBOPSiET BHICIIYIO COLHAJbHYIO
cBOOONYy M OTBETCTBEHHOCTb, A3eT IPOCTOP pJsi BHICOKOM
COLMAJbHOR aKTHBHOCTH TPYISIIHXCS.

Counanucruyeckasi peBOJIOLMS NEMOHCTPHPYET Hepas-
PEIBHOE eHHCTBO O0GbEKTHBHOIO IpaBa KaK IOPHAHYECKOTrO
(eHOMeHa M Henmocpe/CTBeHHO-COLHAJBHBIX NPaB  TPYAs-
IUXCS Ha DEeBOIOLHIO NPOTHB IKCIJIYaTaTOPOB, HA MOJH-
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THYECKYI0 BJIaCTb, Ha KODEHHHE DPeBOJIOLHOHHEIE NPeos-
pa3oBaHusl B 00leCTBe.

[pumeyarensho, yto K. Mapkc u B. H. Jlenun, oboc-
HOBHIBasi HeoOXOAUMOCTb NIpaBa B NepBoi ¢asze KOMMYHH3-
Ma B CBfI3H ¢ OCOGEHHOCTSIMH paclpefeJHTeNbHBIX IKOHO-
MHUYECKHX OTHOIIEHHH, FOBOPHJH O NIpaBe IPOH3BOAUTEJS,
NPONOPUHOHAJbHOM JOCTAaB/IsIeMOMY WM TpPYAy, H, CJel0Ba-
TeJIbHO, MPHJAaBald 3TOMY SIBJEHHIO TIyOOKHH 3KOHOMHYE-
CKHil, HemocpeACTBEHHO-COLHAJBHBEIA CMBICJ; OHH  HMeJH
37ech B BUAY H IOPUIAHYECKYI0O CTOPOHY HNAHHOTO COLHAJb-
Horo siBneHusi. [IpaBo npoussomurens, nucaa -K. Mapke,
«Nno cB8oeMYy COOepitaHul0 ecTb npaso HepaseHcTsa, Kak
scaxoe npaso. Ilo cBoeft mpHpoae TIPaBO MOXET COCTOSAThb
JHLIb B MPHMeHeHHu paBHOH Mephi»l. «He .Bmapas B yro-
nu3M,— otMeyan B. M. JlenuH,— Henb3s Jaymarth, uTO,
CBEPrHYB KallHTaJH3M, JIOAH Ccpa3y Haydalorcs paborath
Ha o6IIeCTBO 6e3 8CAKUX HOPM NPasax?,

PeBosIOLlHOHHBIE HeNMOCPeLCTBEHHO-COLMAJbHEIE TNpaBa
TPYyASIWHUXCcs (B TJIyOOKOM COLMaJbHOM CMBICJIE) TIPSIMO
BHIPAXalOT OO0beKTHBHBIE 3aKOHOMEPHOCTH OG6IlIecTBEHHOro
pa3BHTHs. OCHOBaHHasi Ha HUX BJACTb TPYASUMXCS, BBIC-
Tynamoiasi B yCJOBHAX OCTPOH KJaccoBoH GOpPHOLHI B Ka-
YyecTBe MAHKTATYPHl IpoJieTapHarta, sIBJAsSeTCsl BJAacTblo, He
orpannyeHHo# 3akoHoM. Ilo meicaiu B. U. JleHuna, B 06-
CTaHOBKe OCTPOH, HeNDUMHDHUMOH KjaccoBod GopbOH Ha
flepBbIf NJaH BHICTYNAIOT pEIIHTEJIbHble pEeBOJIIOLHOHHBIE
AEHCTBHUS, KOTOpble He BCera MOIYT [MOJYYHTb IOpHAMYE-
ckoe opopmienne. Bor nouemy B. U. Jlennn npusniBaa K
pelinTesibHO# GoppGe 3a CTPOKAWIIYIO 3aKOHHOCTb, <«HH-
YyThb He 3a0biBasi rpaHHl 3aKOHHOCTH B PEBOJIOLHMH>’.

PeBoJIIOLIMOHHBIE HENOCPEACTBEHHO-COIMA/IbHBlE TpaBa
MOJyYaloT TaKXe aJeKBaTHOe BbIPaXKeHHe B IOPHAMYECKOH
¢opMe. BaxkHo, 0JHAKO, NPH 3TOM YUMTHIBATb, YTO CBOH-
CTBAa M peryJsTHBHBIE KaueCTBa NpaBa KakK 0Co6Oro opH-
JHYecKoro (eHoMeHa TaKOBH, 4TO OHH B OCHOBHOM IIpH-
cocobieHnl ass obGecnedeHusi crabuiabHoro, ¢opMaJnuso-
BAHHOTO, HOPMAaJIbHOT'O MOPSiAKa B OOLIECTBEHHOH XKH3HH,
alollero M TapaHTHPYIOLlero ero YydacTHHKaM IIPOCTOD
JUIST BHICOKOH COLlMAJbHOH akTHBHOCTH. Ilo3TOMYy 3HaueHue
npaBa KakK IOPHJIHYECKOTO SIBJeHHsl BO3pacTaeT B DeBOJIO-

dHreabc ®. Cou, 1. 19, c. 19.
U. Moan. cobp. cou., T. 33, c. 95.
U. ToJH. cobp. cou., T. 44, c. 465.

’

! Mapkce K.
2JlediuH B.
3 JlenuH B.



UMM N0 Mepe YNMPOYEHHS BJIacT™M TPYASLIHXCs, HeoOXOnH-
MOCTH pellleHHsl Ha CTaOHJIbHON, IOCTOSIHHOM OCHOBE 3KO-
HOMHYECKHX, TNOJHTHYEeCKHX, OPraHM3aUHMOHHBHIX M HHBIX
sanau. B. M. Jlennn cBsasbBaa Tpe6oBaHHe GoJbllel pe-
BOJIIOLHOHHOH 3aKOHHOCTH C YCJOBHSIMM MHDHOrO coOLHa-
JIMCTHYECKOro cTpoutenbctBa. OH mucan: «IIoHsiTHO, uyTO
B OOGCTaHOBKe BOEHHOr0 HACTYMJIeHHSl, KOrJa XBaTaJH 3a
ropso CoBeTCKyo BJacTb, ecqH Obl MBI TOTJa 3Ty 3afayy
cebe MOCTaBMJH BO IJaBy, Mbl ObllM OBl IeJaHTaMH, MH
urpaju Ob B PEBOJIOLHIO, HO DEBOJIOUHH He jJesand Okl
UeM GoJbllle MBI BXOAHM B YCJOBHS, KOTOpble SIBJISIOTCA
YCJIOBHAMH NPOYHOH M TBepAOH BJIACTH, YeM naJblle HAET
pas3BHTHe TpaxKAaHCKOro o60pOTa, TeM HACTOSITeNbHEE He-
06X0NMMO BBIABHHYTb TBEPABIH JIO3YHT  OCYLIECTBJIEHHS
GoJbllielt PeBOIIOLIHOHHOM 3aKOHHOCTH YA,

B Tpymax OCHOBONOJIOXXHHKOB Hay4yHoro kKoMmyHusma — K. Mapk-
ca, ®. dureanca, B. U. JleHuHa — coopMyHpOBaHb SICHHE H YeTKHe
¢yH1aMeHTaJIbHble TOJIOXKEHHSI O CYIMHOCTH IipaBa, O ero (YHKUHSX
KaK peryjsropa, O ero poJiH B pelleHHH Ha3peBIUHX KJAacCOBHIX 3ajady,
3ajlay COHAJbHOIO Pa3BHTHS.

K coxaJseHHio, He Bce 3TH NOJIOXKEHHS B TOJHOH Mepe GbLIH yuTe-
Hbl B MOJIOJIOH COBETCKOH IOpHAHMYECKOH HayKe, BOIVIOILEHH B €€ KOHK-
PEeTHEIX TeOpeTHYeCKHX pa3paboTKax, BOCIPHHSATHI OOLIECTBEHHBINg MIie-
HueM. OTciofa HacTPOEHHsl H3BECTHOrO NPAaBOBOrO HeraTHBH3Ma, HeNO-
OlleHKH INpaBa H Ja)ke TNpejCTaBJeHHs O HeM KaK sIBJeHHH, KOTOpoe
HMeeT YyTb JIM He KOHTPPEBOJIOUHOHHBIA Xxapakrep®. Takoro poma Ha-
CTPOEHHsl H TpeACTaBJIeHHS XapaKTeDPHH H AJs OAHOTO H3 NepBHIX 06-
IeTeOpeTHYECKHNX HCCJIeNOBaHHA M0 BONpOcaM INpaBa, MpeTeljoBaBLIEro
Ha TpPHHUMIHAJbHO HOBYIO XapaKTePHCTHKY NpaBa C NO3HLHMA MapKcH-
cTckoit Teopuu, — pabotu E. B. Ilamrykanunca «OOmas Teopus npaBa
H MapKCH3M».

HacTpoeHHst mpaBoBOoro HeraTHBH3Ma, CYIUECTBOBABIIHe B MOJIOJOH
COBETCKOH IOPHIHYECKOH HayKe H B OOLIECTBEHHOM CO3IIaHMH TOrO Bpe-
MeHH, BLI3BIBAJIHCb PSIIOM TPHYHH. .

Jo OKTa6ps peBOJNIOLHOHEDH HMeJH [eJO TOJbKO C TaKHM <«IOpH-
JMYECKHM», KOTOPOE BOIUIOLIAJOCh B HEHAaBHCTHOM LAPCKOM 3aKOHOAa-
TeJbCTBE, B JIKMBHIX JEKJapalHMsX KaJeTOB H YepHOCOTeHIeB, B cynel-
HBIX pacrnpaBaX, YMHHMBIX Lapckofl locThuued. Jla ¥ B XOie COUHAJH-
CTHUECKOH peBOJIOUMH, B IepBHE €€ MecAlbl ¥ TONBl BpaxAeOHble Ha-
POAY CHJB BOBCIO HCIOJb30BaJH JIO3YHTH O <«IpaBe», «3aKOHHOCTHY»,
«npaBax» YupeauTeJapHoro cob6paHus M Tak janee. IIOHATHO, YTO Bce
3TO CO3/aBaJI0 HU3BECTHBIA HaCTPOH NPOTHB «IOPHAHYECKOTO», NpPENCTaB-
JIEHHSl O HEM KaK O YeM-TO KOHTPPEBOJIOLUHOHHOM.

CyluecTBEHHO M TO, YTO B YCJOBHAX OXECTOYEHHBIX KJACCOBHIX

* Teuun B. U. Ioan. cobp. cou., T. 44, c. 328—329.
5 CMm. o atomy sonpocy: CTyuka II. M. HaGpauHble npoussene-
HHSl MO MapKCHCTCKO-JeHHHCKOM TeopuH mnpasa. Pura, 1964, c. 131.
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6utB npaBoBHE (HOPMbI 3aKOHOMEPHO HMEIOT OrpaHHuUeHHYI0 cdepy npH-
MEHEeHHsI M HepelKO NO/KHH YCTYNaThb MeCTO MNPSIMOMY PEBOJIOLHOHHO-
My fefictBHIO. TIOHATHO, YTO Bce 3TO MOIVIO BHI3BaTb K XH3HH y OT-
JeNbHBIX TEOPETHKOB MHEHHEe O TOM, YTO Da3BHTHe NpaBa IO Mepe yc-
MeX0B PEeBOJIIOLUHH MOHAET MO HHCXOAsLIEH JIHHHH.

Jla u caMa coBeTckasi IOpDHIHYeCKas Hayka TOrO MCDHOAA IPH
BCEX ee BMEYaTJAIOUMX HAOCTHXEHHSX B peLIeHHH KOPEeHHHX npobiem
NpaBOBeJileHHs BCE Ke B BONPOCaX O POJIH, IEHHOCTH H TNEepPCHNeKTHBAX
Pa3BHTHS COBETCKOro IpaBa He CMOrJa CBOeBPEMEHHO H € HeoGXonH-
MOH 06CTOSITENIbHOCTbIO PACKPHThL IMIYOHHY JIEeHHHCKHX Hpeli o mpase
H 3aKOHHOCTH B COLHaJHCTHYeCKOM oOblLecTBe.

Hacrpoennss mpaBoBoro HeraTHBH3Ma, HacTOMYHBOE NOAYEpPKHBaHHE
CKOPOro «OTMHDaHHsI» Halllero NpaBa, MEICJb O 1LeJeCO06Pa3HOCTH €ro
3aMeHH TEeXHHKO-OPTaHH3allHOHHBIMH CPeJCTBAMH DErYJHPOBAHHSA H MM
nojo6GHEe HAeH 10 cepeAHHH 1930-X rofoB AOMHHHPOBaJM B psje Ha-
YYHBIX HCCJIeflOBaHHH, GHIJIHM pacnpocTpaHeHH B HAaYYHOM H oGLIecT-
BeHHOM MHeHMH. He cmoco6cTBOBaJsIo, pa3ymeeTcsl, NMOBHIIEHHIO NPECTH-
a COBETCKOro npaBa H INpPaBHJIbHOMY NOHHMAaHHIO €ro pOJH Hapylue-
HHe JIeHHHCKOM 3aKOHHOCTH B OGCTaHOBKE KYJbTa JIHYHOCTH.

3aMeTHHHA CABHI B OCMBICJIEHHH CBOMCTB H OCOGEHHOCTEll coLHa-
JHCTHYECKOrO TNpaBa, €ro pPoJH H cBoeoOpa3Hsi IOPHAHYECKHX MeXaHH3-
MOB TNpOH3o0lIeJ] BO BTOpoH noJosHHe 1930-x romoB. Bu1b Moiker, mo-
MHMO HHBIX TIPHYHH, OTpHIlaTeJbHble NOCJEJCTBHSI NPAKTHKH NPaBOBOIo
HeraTHBH3Ma B Te€ roJul ¢ 0c060H OCTPOTOH BLISIBHJIH HECOCTOSITEJBHOCTD
YKa3aHHBIX BHILE TEOPETHYECKHX NOCTPOEHHH B NpPaBOBOA Hayke U He-
OJOJIMMOCTb JICHHHCKHX HJefi O npaBe H 3aKOHHOCTH B COLHaJHCTHYe-
ckom ®6mecrse. MmMenHo Bo Bropoit mosiopuHe 1930-X roaoB B coBeT-
CKOH IODHAHYECKON HayKe YTBEPAHJOCH MOJIOXKEHHEe O COLHAaJHCTHYECKOM
nmpaBe KaK O BaXXHOM (aKTope CTPOHMTENbCTBA COLHANH3Ma H KOMMY-
HH3Ma.

3aKOHOMEPHLIM e HTOrOM Pa3BHTHS MapPKCHCTCKO-JIEHHHCKOH IOpH-
JHYECKOA MBLICJIH fIBJseTcsl pa3paboTka B NOCJeJHee NECATHJETHE Teo-
peTHUeCKHX IOJIOXKEHHA O COBETCKOM INpaBe Kak 3((eKTHBHOM H leJe-
c0o06pa3sHOM peryJsiTope OOLIeCTBEHHHIX OTHOIIEHHH — OCHOBE rocyAap-
CTBEHHOX H OOILECTBEHHOM XXH3HH NPH COLHAJU3Me.

U, Hamo mymaTh, BOBce He cJyyalHO BaXHefilllHe NapTHIHO-rocy-
JapcTBEHHbIE NOKYMEHTH O NpaBe H 3aKOHHOCTH B Pa3BHTOM COLHAJH-
CTHYeCKOM OOLiecTBe, pELIeHHs] O KPYMHHX MEpONpHATHAX B 3ToA 006-
JIACTH — O JaJibHefllleM COBEpIIEHCTBOBaHHH PabOTH CyAa, MPOKypaTy-
phl, paBOBOH paGoOTH B HapOJHOM XO3SHCTBE, MPaBOBOM BOCIHTaHHH —
6bun npunATa 8 CCCP B 1970 roay, B roa 100-netHero io6uuest co
oHA poxpenus B. W. JlennHa. Cpsi3aHHBIfl ¢ 100HJIeeM HOBHIA MOABEM
B OCMBICJIGHHH JIEHHHCKOTO TEOPEeTHYeCKOro HacJesi MO3BOJIMA pac-
KDPHITb TaKHe IDaHH JICHHHCKHX MOJIOXKEHHH O npaBe H 3aKOHHOCTH, KO-
TOpHE INOKa3aJH HX raybokoe (yHAaMeHTaJbHOE 3BYYaHHe MJIf COBpe-
MEHHOCTH, HX 3HaueHHe JJs pellleHHs 3aJay KOMMYHHCTHYECKOTO CTpOH-
TeJIbCTBA Ha COBPEMEHHOM 3Tare.

Ha 3Toii uaeliHO-TeOpETHYECKOM OCHOBE BCHl TNOJHMTHYECKAasl XH3Hb
Hawe# crpaus, pemrenns XXIII, XXIV, XXV u XXVI cbesnos maprtuy,
nosasi Koncrutyunuss CCCP, cBfi3aHHLIe ¢ ee NMPHHATHCM NapTHAHO-rocy-
IapCTBEHHE JIOKYMEHThl OGOraTHJIM Haily IOPHAHYECKYI0 HayKy Ho-
BEIMH MaTepHaJaMH H BHIBOJAMH, B TOM YHCJe TaKHMH, KOTOpble BCe
ray6xe H ray6xe XapaKTepH3YIOT ILEHHOCTb COBETCKOTO mnpaBa KakK
HHCTPYMEHTa M KaK NpOSIBJEHHS COUHAJbHOTO Mporpecca oOLIECTBa,
CTPOSILIIETO KOMMYHH3M.
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3. CouuaJuCTHYECKOE NMpPaBoO — NPaBo HOBoOro, ocodoro,
BbiClIEro HcTOpHueckoro tuma. CoxpaHss U pa3BuBas BCe
IIeHHOe, YTO CBOHCTBEHHO HOPHAHYECKOH (popMe peryJaHpo-
BaHUSA, COUHAJNHCTHYECKOE NMpPaBO, KaK M COLHAJNHCTHYECKOE
rocyAapcTBoO, SIBJSIETCS MPaBOM HOBOTO, 0COGOro, BBHICLIETO
MCTOPHYECKOTO THIA — BEJHYAAIIHM «1300pPETEHHEM» CO-
[IHaJHCTHYECKOr0 OOILIeCTBa, OTKPHIBAIOUIMM HOBYIO 3MOXY
B Pa3BUTHH IOPHAHYECKHX CHCTEM.

Ha coumnanncTuyeckoe mpaBo B NOJHOH Mepe pacmpocT-
panuMbl caosa B. M. Jlenuna, ckasaHHble B OTHOLIEHHH
CoBeTcKOro rocyiapcrBa, 0 TOM, 4YTO «Halll rOCyAapCTBEH-
HbI ammapar.. CO3JaH, Bequyajiliiee HCTOpPHYeCKOoe H300-
peTeHHe CJeNaHO,. TOCYJapCTBO TMpPOJETAapCKOro THNA
CO31aHOXS,

Couuanucryyeckoe NpaBO SIBJASETCS NPaBOM  HOBOTO,
0co60ro M BHICIIEr0 HCTOPHYECKOIO THMA IIpeXJae BCero
IO cBOeH 3KOHOMHYECKOH OCHOBe, IO CBOeH  KJacCOBOH
cyuHoctH. OHO npeicraBisier co60fi HHCTPYMEHT KJac-
COBOH TNOJIHTHKH, BBIPaXKaloIHA TroCylapCTBEHHYIO BOJIIO
TPYASALIUXCA BO rJaBe c PaboOYHM KJacCcOM — MOAABJIAIO-
uero 60OJIBIIHHCTBA 00IlecTBa, a q1ocje mobeabl COLHaJn3-
Ma — BCEro HapojJa; TakoH HHCTPYMEHT, KOTOpPbIi OCHOBaH
Ha OOILEeCTBEHHOH, COLHAJTHCTHYECKOH COOCTBEHHOCTH, HMe-
€T aHTH3KCIIyaTaTOPCKYl0 NMPHPOAY W HampaBJieH Ha obec-
NeyeHHe CTPOMTENBCTBA COLMAIH3Ma H KOMMyHuH3Ma. Kak
BHICOKO3((eKTHBHbIH HOPMATHBHBLIA perysasiTop, COLHaJH-
CTHYECKOe NIPaBO B NMOJIHOX Mepe pacKphiBaeT CBOH BO3MOXK-
HOCTH B KauyecTBe OpraHusymoouleH, AHCUHMIVIHHHpYIOLIEH
CHJIH, OTKPHIBaKOLlefi Ha 6a3e CTPOroro oGILIECTBEHHOTrO IO-
psAiKka, TBepAOH OOLIECTBEHHOH AHCUHIIHHE IIHPOKHHA Mpoc-
TOp AJIs1 COLlMAJ/IbHOA OTBETCTBEHHOCTH H aKTHBHOCTH TPYAS-
LIMXCS, H B 3TOM OTHOLIEHHH CcOrIJIacyeTcsli ¢ Heo6XxoIaH-
-MOCTbIO BLICOKOH OpPraHM30BAaHHOCTH M AaKTHBHOCTH JIIO-
Jed B OOllleCTBEHHOH XKM3HM IIPU CcOLHaJau3Me, ¢ (GYHKLHO-
HHDOBAaHHEM €JHHOTO, LEHTPAJH30BAHHO pEryJHPyeMOro
OOLIECTBEHHOTO COIHAJHCTHYECKOTO XO35HCTBa, C pa3BH-
THEM TOJHTHYECKOH CHCTEeMBl COLHAaJHCTHYECKOro oblle-
CTBa, pa3BepTHIBAHHEM COLHAJHCTHYECKOH NeMOKpaTHH.

ConuanucTHyeckoe NpaBo, AEMOHCTPUPYS OpraHHYecKoe
eIMHCTBO KJaCCOBLIX (B HHTepecax TPYASILIHXCH) H oblie-
UesJIOBEYeCKHX HauaJ, npeacTaBjsier co60f  BOIJIOIIeHHe

® Jlenun B. U. Iomn. cobp. cou., T. 45, c. 108—109.
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NeHCTBHTENBHON  COUMANBHON  CBOGOABI — TOH  BEJIHKOM
CrpaBeVIHBOCTH, MPaBAH, KOTOPas TOJLKO M BO3MOXHA,
KOrja MOpHAHYECKash CHCTEMa CJYXHT HHTepecaM JiojeH
TpyAa. dng coumanucTHYECKOro npaBa XapakKTepHo ray6o-
KOe eIMHCTBO OGbEKTHBHOTO NpaBa H CyGbEKTHBHBIX NpaB,
IPH KOTOPOM HOBLIE, HeBHIAHHbIE B NPeXHHX (opMauuax
CYLUIHOCTb H COLIHAJIbHO-MIONIUTHYECKOE COJepKaHHe NpaBa
HaXOISIT HENOCPeACTBEHHOe BhIpa)keHHe B IIHPOKOM 00be-
Me, TIYOOKOH XU3HEHHOCTH H BBICOKOH rapaHTHPOBAaHHOCTH
eIMHBIX C IOPUAHYECKHMH OOSI3aHHOCTSIMH CYOBbEeKTHBHBIX
IOPHAHYECKUX NPaB AJs Hapoja, AJs Jioleil Tpyaa.

CoumanucTHYECKOE NIPAaBO— 3TO NMepBOe B MCTOPHU IOPH-
nudeckux cucreM Ilpaso Tpydawuxca — Ilpaso ¢ Gouabliod
OyKBbl, OTBeualolliee MHOTOBEKOBHIM YasiHHAM  4YeJOBeye-
CTBA.

CounanucTuyeckoe MpaBo — KaUYeCTBEHHO HOBBIM, BHIC-
KA THN npaBa (U ONHOBPEMEHHO C 3THM — HOBasl CTPYK-
TypHasi OGLIHOCTb) TaKXe MO CBOEMY CIeLHaJbHO-I0PHIH-
yeckoMy cojepxaHHio. OHO HBIHe NpelcTaBJsieT p CO6OMH
BHICUIYIO IODHAMYECKYI0 KYyJbTypy 4YesioBeyecKoro obiie-
CTBa, BCe OoJsiee H 6GoJlee HAaKam/JIHBaeT Takue IOPHAHYECKHE
IIeHHOCTH, KOTOphle BOINJIOIIAIOT BCEMHPHO-HCTOpPHYECKHE
JOCTHXeHHsl IPaBOBOI'O Mporpecca.

4, CouMaiaucTHieckoe TMNPaBO — KaYeCTBEHHO  HOBasl
CTPYKTYpHasa oOIHOCTL (CeMbsl MpaBoBbIX cHcTeM). OaHa
H3 XapaKTepPHHX OCOOEHHOCTeH COLHaJIMCTHYECKOro INpaBa
COCTOHT B TOM, YTO, GYAYYH HOBBIM, OCOOBIM, BLICIIHM HC-
TOPHYECKHM THIIOM, OHO OJHOBpPeMeHHO O6JiafaeT yepTaMH
ropuduuecku c80eobpasnozo 06paszosarus — ocob6oii CTPYK-
TYypHOH OOIIHOCTH, a NOCJe BO3HHKHOBEHHS COAPYXKeCTBA
COLLMAJIHCTHYECKHX  CTPaH — YepTaMH  CaMOCTOSTEJNbHOH
CEMBbH NPaBOBHIX CHCTEM.

Benb paGoBnagmenvueckoe, (heonasnrHoe, OypKyasHoe
NpaBO — 3TO BCe IKCIIYyaTaTOPCKHE THNBI NpaBa. KOHO-
MHYeCKHe, COLHaJbHO-KJAaCCOBHE PasjHYHsl MeXAy HHMH,
XOTsl H NpPeJOoNpeNeNsiiOT HX CTATyC KaK OCOOLIX HCTOpHYe-
CKHX THIIOB, BCe e (MO OTHOUIEHHIO APYT K APYry) He
CTOJIb 3HAYHTENbHH, YTOGH OHM B PaMKaxX KaXXJOro THIA
o0ycsoBnHBanu (GHOPMHPOBaHHE OCOOGBIX CTPYKTYPHBIX 06-
IIHOCTeH — ceMell HALMOHAJNbHHIX IODHAHYECKHX CHCTEM.
ITocnenrne B 3KCIIYaTaTOPCKHX oOO6LIECTBAX 3aBHCAT OT
KOHKDETHHIX COLHa/NbHO-KJACCOBLIX YCJNOBHH, a mopoi He
B MeHblllel CTeNeHH — OT CNMelHHKH TNpaBoobpasoBaHus,
MOJIOXKEeHHSI B TrOCyAapCTBEHHOM MeXaHH3Me 3aKOHOAATeNb-
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HBIX M CyAeOHBIX OPraHOB, HAIlHOHAJbHBHIX TpajulHil, Xa-
pakTepa pa3BHTHS 10OPHIHYECKOH HAYKH H T. I

DKOHOMHYECKHE K€, COLHAJbHO-KJIaCCOBble 4YepThl CO-
IIMaJIMCTHYECKOTO NpaBa —TpaBa aHTHIKCIIyaTaTOPCKOro,
npaBa TPYAAIMXCS — OTJIHYAIOTCA CTONb CYIIECTBEHHBIMH
0cOGEHHOCTSIMH, YTO OHH yXe caMH No cebe (HE3aBHCHMO
OT TeX HJH HHBIX KOHKDETHHIX COLHaJIbHO-KJIaCCOBHIX YcC-
JIOBUH, MOJIOXKEHHS B TOCyAapCTBEHHOM MeXaHH3Me 3aKo-
HOJATeJbHBIX M CyAeGHBIX OpPraHoB, TPaAuUMA H T. X.)
npenonpenensior GopMHPOBaHHe BechbMa ClelH(HYECKOro,
CaMOGHITHOrO MO IOpHAUYECKOMY O6JHKYy 06pa3oBaHuA —
0Cc060if CTPYKTYypHOH OOGIIHOCTH, CeMbH IIPABOBLIX CHCTEM.

Ecnn paccmarpuBaTh cOLMAJHCTHYECKOE NMPaBO IOJ Yr-
JIOM 3peHHsl ILIHPOKOH KaTeropud — YKPYNMHEHHBIX CHCTEM
IOPHAHYECKOTO DEryJIHpOBaHHs, TO MO HaubGosee OOIHM
TeXHHKO-IODHAHYECKHM XapaKTePHCTHKAM IPaBO COLMAJIHC-
THYECKHX CTPaH OXBAaTbIBaeTcs MOHSITHEM HOPMAaTHBHO-3a-
kKoHonaresabHOi cucteMbl (1.7.5.). Ho 3To HOpMaTHBHO-3a-
KOHOJaTeJIbHble CHCTeMbl 0c00020 poda. Wpeonornueckas
CTOpPOHA COLHAJUCTHYECKOTO NpaBa Kak 0Co00H CTPYKTYp-
HOH OOGILMHOCTH BHIpaXKeHa B HayyHOM, MapKCHCTCKO-JIe-
HHHCKOM MHpOBO33peHuH. M, Takum o6Gpa3oM, B OT/IHYHe
OT POMaHO-TepMAaHCKHX IPaBOBLIX CcHCTeM OypKya3HBIX
CTPaH KOHTHHEHTaJbHOH EBpomb, MOCTpOeHHBIX Ha OypKy-
a3HOM IODHAHMYECKOM MHDPOBO33peHHH, NPaBOBBIE CHCTEMBbI
COLIHAJINCTHYECKHX CTPaH, BOIJIOLIAs BCe IIO3HTHBHOE, CO-
IHaJbHO LIeHHOe, CBOHCTBEHHOE MAarHCTPajJbHOMY TIYTH
NpaBOBOI'O TpOrpecca, SBJSIOTCS HOPMATUBHO-3AKOHOOA-
TeAbHOIMU CUCTeMAMU, KOTOpble CO30aHbL U (PYHKYUOHUPY-
10T HQ NOOAUHHO HAY4HOL OCHOBE, NOOYUHEeHLL UHTEepecam
TpYOauuxcs, Hapoda, NOCTPOEHUS COYUAAUBMA U KOMMY-
Huama.

A Takoe HayyHOe NOCTPO€HHEe COIMAJHCTHYECKHX Tpa-
BOBHIX CHCTEM B NpPOTHBONOJIOKHOCTb NpaBy 3KCIJyara-
TOPCKHX THTIOB, TJe HAeO0JOTHYeCKasi CTOPOHA CTPYKTYPHHIX
obuHocTel CKOBLIBaeT, neGOPMHPYeT HX TEXHHKO-IOpHAHYe-
CKOe cojlepiKaHHe, MPHBOAUT K IIONIHOMY BBISIBJIEHHIO BCEX
MO3HTUBHBIX NMOTEHIHH TIpaBa, ero peryJsiTHBHHX Ka-
YeCTB.

OTciofa e —rocnoJCcTBO B TMPaBOBOH HAACTPOHKe cO-
UMAJHCTHYECKHX CTPaH peXXHMa CTPOXKaHUIeH COLHANHCTH-
YeCKOH 3aKOHHOCTH, OTBeyamolllee HJeaJaM MapKCHCTCKO-
JIEHHHCKOTO MHDOBO33PeHHs, TPeGOBAHHSIM COLHANHCTHYe-
CKO# 00LiecTBEHHOH CHCTeMBl, HHTEPeCaM TPYASIUHXCS.
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B mosHOH Mepe pacKphIBasi Bech MO3HTHBHLIA MOTEH-
IlHaJ NpaBoBOH (OPMEI, COLHANHCTHYECKOE IIPABO KAaK OCO-
6asg CTPYKTypHass OOIIHOCTb XapaKTepu3yerTcsi ellle H TeM,
YTO HEMOCPEACTBEHHO B KOHCTPYKTHBHOM, TeXHHKO-IODHIH-
YyeCKOM COJepXKaHHH BBIPaXKaeT CBOIO COLHAJHCTHYECKYIO,
MOMJIHHHO JEeMOKPaTHYECKYIO NPHPOALY, HampaBJeHHOCTb Ha
MOCTPOEHHe  BBICIIETO  COLMAJILHOTO  CTPOSi — KOMMY-
HH3Ma.

[ Bcex HalMOHAJBHBIX NPAaBOBLIX CHCTEM COLMAJIHC-
THUECKHX CTPaH XapaKTepHO cheuHdHYecKoe cOYyeTaHHe
PEryJsATHBHBIX KayecTB, TaKoe cOYeTaHHe BCEOOIHOCTH H
cTaGUJAbHOCTH, C OXHOH CTOPOHH, H QHMHaMH3Ma —C Jpy-
roii, koropoe obecneyHBaeT aKTHBHLIH, CO3HAATENbHBIH Xa-
paKTep COLHAJHCTHYECKOTO NpaBa; HOPMH COLHAJIHCTHYe-
CKOTO MpaBa NpH BecbMa OOJbIIOH CTeleHH BCeOOILHOCTH
U YCTOHYMBOCTH OTJIMYAIOTCS IMOJBHUXKHOCTBIO; B TO XK€
BpeMs HHAUMBUIYaJIbHO-TPABOBAasl HeATEJbHOCTb NPABONpPH-
MEHHTEJNbHBIX (CyLeOHBIX) OPraHOB B COOTBETCTBHH C Ha-
YaJaMH COLHAJHCTHUECKOH 3aKOHHOCTH He HMeeT IpaBo-
TBOPUYECKOT0 XapaKrepa.

Jlnsi mpaBOBLIX CHCTEM COLHAJHCTHYECKHX CTpaH, Aa-
Jiee, XapakTepeH TaKOH THI NOCTPOEHHS NMPaBOBHIX CBs3eH,
NPH KOTOPOM ILIEHTP TSHXKEeCTH B IOPHAHYECKOM pEryJupo-
BaHMH INlepeHeCeH HAa rapaHTHPOBAaHHBIC CyGBEKTHBHBIE Mpa-
Ba; NPy 3TOM, OJHAKO, B COLHAJHUCTHYECKOM TIpaBe C He-
00XOAHMON UYETKOCTBIO ONPENeNsIOTCS TPAaHMIBl U MpPEefesbl
OCYILIeCTBJEHHS CyObeKTHBHHIX INpPaB, OHO B3aHMOCBSI3aHO
C HCIIOJIHEHHEM KaXJbIM CyObeKTOM HIOpHAMYECKHX 00s3aH-
HOCTeH.

Couna/HcTHYECKOMY NpaBy CBOMCTBEHHO H TO, YTO B Ca-
MOH NpaBOBOA MaTepHH YYHTHIBAIOTCS UIMPOKOe yvacTue,
aKTHBHOCTb OOILleCTBEHHLIX OPTaHH3alUi U TpaxKiaH B Mpo-
Iecce MPaBOTBOPYECTBA H PeasH3allHH IOPHAHYECKHX HOPM.

5. O6menaponHoe npaBo. KayecTBeHHAass HOBH3Ha CO-
IIHAJIICTHYECKOr0 INIpaBa B INOJIHOH Mepe pa3BepThiBaeTcsd,
MoJIyyaeT 3pHUMOe, KOHCTPYKTHBHO 3aBepllieHHOe BHIpaXKe-
HHe B OOllleHapOAHOM IpaBe — paBe pPa3BHTOrO COIHA-
JINCTHYECKOro 06l1ecTBa.

OTa TPHHUMNHAJIbHAS HOBH3HA, YHHKAJILHOCTb COCTOHT
BOBCe He B TOM, YTO OOIllIeHAapoJHOE IpPaBO TepsieT IpPU3-
HakK{ IOpHAHYECKOro ¢eHoMeHa (KaK MOXKeT IOKa3aThbCs
Ha nepBHii B3rysn). Her, OHO mo/sHOBeCHOe, MOMTHOKPOBHOE
MpaBo M IO psALYy 4YepT, MOXKagayH, Aaxe «6oJblile MpaBo»,
HeXeJH N0COUMAaJHCTHUECKHE IOPHAHYeCKHe CcHCTeMH. Bcee
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JeJI0 B TOM, 9TO B HeM Hapsily ¢ APYTHMH OCOGEHHOCTSMH,
NPHCYIIHMH COLHAJIMCTHYECKOMY NpaBy B LeJIOM, 8rnepsole
8 UCTOpUL HOYUOHAAbHOIX NpPABOBLIX CUCTEM NO-HOBOMY
pa3sepToI8aArOTCA CTOPOHbL eOuHOU KAACCOB80U  CYUHOCTU.
Brnepsble 3a 8C10 UCTOPUIO Ha nepeoe MecTo 8b.08u2aeTCH,
CTAHOBUTCA CB0e20 pooa OOMUHAHTOL Ta CTOPOHA CYui-
HOCTU npasa, KOTOPAs XapakTepusdyer e2o Kax obujecoyu-
QAbHOLL pecyAaTop.

3nxech, pasyMeercs, HeoOXOAMMO HMeTb B BHAY, 4TO
o6lIeHapoaHOe NMPaBO H COLHANHCTHYECKOE NIPABO Ha Ipen-
IIECTBYIOIUX 3Tamax pa3BHUTHA (IpoJieTapckoe MPaBoO H
npaBo, mnepepacrawollee B 0OIIeHapOJHOE) — OAHH # TOT
JKe HCTOPHYECKHHA THI, OTJIMYAIOWIMACH eNUWHOH KJaCCOBOH
CYLIHOCTHIO, Te€M, UTO 3TO NPAaBO TPYASLIHXCS BO IJaBe C
pa6ounm kjaccoM. M knaccoBoe rocmoactBo (B HallleM
npaBe — 0 INOJHOH moGelbl COLHANN3Ma) SIBJIsSETCS TIOC-
NOACTBOM B HHTepecax pabouero Kjaacca, BceX TPYASILHX-
cs; OHO eIHHO ¢ OOLIeYeJIOBEYECKHMH HavyaslaMH, TMOAYHHe-
HO 'HOBLIM, BBICIIHM COLHAJIBHEIM IeJISIM — CTPOHTENbCTBY
COLlMaH3Ma M KOMMYHH3Ma M K TOMY Xe COYeTaeTrcs co
Bce Oosee HapacTawollefi TBOPYECKOH, CO3HAATeNbHOH Ham-
PaBJIEHHOCTBIO MPaBOBOTO PEryJHPOBaHHUA.

OGleHapoaHOe MpPaBO OCTAETCS KJIAaCCOBHIM SIBIEHHEM,
COXpaHsieT 4epThl KJaccoBoro peryasropa. KW He Tosbko
NOTOMY, YTO peryJsATHBHasi 3Heprust mnpasa BooOlLie mo-
poOKJeHa YCJHOBHSMH KJaccOBOro ofllecTBa, HO TaK¥Xe IO-
TOMY, 4YTO OOllleHapOJZHOe NMPaBO H TIPH OCYLIECTBJIEHHH
006I11eCOLHaNLHOTO PEry/NHpPOBaHUsI pelllaeT KJacCOBHE 3a-
nayn (obecrmeyenne aHTHIKCIIYaTaTOPCKOrO Xapakrepa 0G6-
IIECTBEHHOH CHCTEMBbI; NPEoJOJEHHE COXPAHUBIUHXCSA elle
«POLMMBIX TSITEH» CTAaporo o6uecTBa, BpaxAeGHBIX COllHa-
JIU3MY YPOMJIHBLIX MEePEXHUTKOB MPOLIIOro U JAP.

Tem He MeHee, ocTaBasich KJ1aCCOBHIM siBJieHHeM, oblie-
HapoRHOe NPaBO — 3TO yxke He OpPYAHe KJAcCOBOrO Troc-
noxcta. IlpaBo B yc/JOBHSIX Da3BUTOrO COLHAJNH3Ma, IpH
OTCYTCTBHH aHTAarOHHCTHYECKHX KJIaCcCOB, H He MOXKET
ObITb TAaKOBHIM. DTO TeM G6oJiee CTAHOBHTCS SICHBIM, €CJIH
yuectb chopMmynupoBannyio Ha XXVI cwesge KIICC nep-
CIEKTHBY Pa3BHTHS COBETCKOro o6ILIecTBa, B COOTBETCTBHH
C KOTOPOH «CTaHOBJieHHe GecK/1acCoBOH CTPYKTYpH ofuie-
CTBa B IVIABHOM M OCHOBHOM INpPOU30MAET B HCTOPHUECKHX
paMKax 3peJsioro counuaJsausMa»’. Y moroMy npHHIHUNHAJb-

7 Marepuanm XXVI cpesna KIICC, c. 53.
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HO HOBasi «PacCTaHOBKa» CTOPOH B KJIaCCOBOH CYIIHOCTH
06IIeHapOLHOr0 NpaBa, BHIABHXKEHHe B HeM 'Ha TepBoe
MecTO OOIIECOIMAJJbHOTO peTy/JIUPOBaHHST HeH30eXHO mpe-
o6pa3oBany, TpaHC)OPMHPOBAJH ADPYTYIO, HeKoraa Bedy-
IYI0 CTOPOHY cCyuHOCTu (obGecnedyeHHe KJ1accoBOro roc-
noxcrBa). OHa Tenepb B IMOJHOM COTJIaCHH C NMOTPeGHOCTH-
MU 3DeJIOro COLHaJH3Ma B IJIOCKOCTH NPAaKTHYECKOH nes-
TeNIbHOCTH MCYEPNBIBaeTC B OCHOBHOM TeM, 4YTO TPaBo
SIBJISIETCS COIlMAJIbHBIM HHCTHTYTOM, BBIpAaXKalolIUM H odec-
NEeYHBAIOIUM 00u4eco0cydapcTeenHnyto OUCYUNAURYS.

Bce 3TO, onsiTb-Taky B NMOJHOM coOrJIacud c TpeboBa-
HUSIMH Pa3BUTOTO COLIMAJUCTHYECKOro OOIIeCTBa, NMOBJEKIO
3a co6ofi BecbMa CYILeCTBEHHble H3MEHEHHS B T'YMaHHCTH-
YecKOH MPHpOJEe H B PETryJHPYIOIUX BO3MOXHOCTSX COLHA-
JucTHYeckoro npaBa. HoBasi «paccraHoBKa» CTOPOH cyul-
HOCTH OOLI€HapOIHOro NMpaBa BO3BHICHJA, NMOAHANA Ha HO-
BYI0, 60Jlee BHICOKYIO CTYNeHb CBOMCTBEHHbIe eMy oOlieue-
JoBeyeCKHe Hayasa® H B TO e BpeMsl pPacKpemnocTuJja,
BBICBOOOIH/IA 3aJI0KEHHYI0 B TNpaBe DEryJSTHBHYIO 3HEp-
THIO, er0 MOIUHYIO CO3HAATeNbHYIO CHJIY, Jana mpoCTOp
IJISI Pa3BHTHA INPHCYIIHX €My PeryJsiTHBHBIX KauyecTB H
NPHTOM B BHICOKO3HAYMMBIX C COLIMAJbHOH CTOPOHBI, BHICO-
KOT'YMaHHBIX LIeNsX.

Orciona — HOBOe 3ByuYaHHe NpaBa B XKH3HH 06LIeCTBa,
rny6oKasi, He CBSI3aHHAasi HANPaBJEHHOCTBIO HA NOAABJEHHE
KJI2CCOBBIX NMPOTHBHHKOB, BCe BO3pacTraiollas poab obiie-
HapOAHOro mnpaBa B oOeCNeYeHHH BBICOKOH OpraHH30BaH-
HOCTH B OOLIECTBEHHO!N XKH3HH, B Pa3BUTHH COIMAJBHOMN
aKTHBHOCTH TPYASIUHXCS, B YTBePXKAEHHH TAKOrO0 HaCTPOs
B XH3HH OOLlecTBa, TAaKOH COLHAJILHO-TIONHTHYECKOH U
HPaBCTBEHHOH aTMocdephl, NPH KOTOPOH HCKJIOYAIOTCS
IIPOH3BOJI, CBOEBOJIME, CYObeKTHBH3M B JAeSATENbHOCTH y4a-
CTHHKOB OGILECTBEHHBIX OTHOILCHHE.

B npase counamcTHyeckoro obuwecTBa, CBOGOAHOTO OT SKCILTya-
TalHH, YTHETEHHS, HAaCHJHA Hajg Y€JIOBEKOM, HAaXOIHT IIOCJe OBaTEJbHOE,

TNOJIHOE, peasbHOe BbIpaXKeHHe TO MO3HTHBHOE, COLMAJBLHO IEHHOe, UTO
BHIPa}KeHO B (OpPMyJie «IpaBa YeJIOBEKa».

8 06 obulerocynapcTBeHHOH AHCUMIVIMHE W €€ COLHAJbHOM 3Haue-
uun cM.: Kopeabckuit B. M. JleMOKpaTHs M IQHCUHMIVIHHA B Pa3BH-
foM couHaJHcTHUecKoM obmectse. M., 1977,

9 B o6wenaponHom npase, nuier B. K. BaGaes, noayyanor pajb-
Hefimee pa3BHTHe OGlleyeJoBeYeCKHe Hayasa, KOTODHe B GypiKya3HoM
ofulecTBe OrpaHHYeHbl, MOAABJEHB KJAaCCOBOH HANPABJEHHOCTHIO MNpa-
BOBOTO  PEryJHDOBAaHHS OOLIECTBEHHBHIX OTHOWEHHA (cM.: B aob a-
eB B. K. CoBerckoe mpaBo Kak Jjorugeckas cucrema. M, 1978, c. 98).
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®opMysa «npaBa YeNOBEKA» HMeeT KOHKPETHO-HCTODHYECKOe 3Ha-
YeHHe, H NIPDH ee HCTOJNKOBAHHH HeJb3si 3a6HIBATb, YTO C TEPMHHOJOTH-
YeCcKOH CTOPOHBI, Hrpaiolllell B QaHHOM CJydYae H3BECTHYI cOAepiKa-
TEJbHYIO DOJIb, OHa KODEHHTCS B NpeACTaBJEHHSX, XapaKTepHBIX AJs
TEOPHH <«eCTeCTBEHHOro mpaBa», HaTypdHJOCO(CKHX KOHuenuuii. B co-
OTBETCTBHH C MOJJIHHHHIM HayYHBIM B3IVIIOM Ha OGLUECTBO HHKAKHX IpH-
POXJEHHBIX, AIKOGH CBI3aHHBHIX TOJBKO C OJHOM <«IPHPOJOA YeaOBeKa»
npaB HeT H CYIIECTBOBATb He MOKeT.

ITpo6GnemMa npas yesoBeka B MO3HTHBHOM 3HAaueHHH 3TOH GOpMyJH
HMEET HECKOJbKO acNeKToB (OOLIeryMaHHCTHYECKH:, HpaBCTBEHHHIH,
MEeXIYHapOAHO-NIPAaBOBOH, C NO3HIMIA BHYTPHIOCYAAapCTBEHHOTO MpaBa,
peasibHBIX IODHIMYECKHX INpaBonpHTA3aHuit). He kacasicb Bcex 3THX
acrekToB!, mpeacTaBiseTcs HEOGXOAMMBIM MOA YIVIOM 3peHHs o6uied
TEOPHH IIpaBa COCPeNOTOYHTb BHHMaHHE Ha COYUAALHOL W ropudute-
ckod npupode siBJeHHH OOILECTBEHHOH XH3HH, 0603HaYaeMbiX YKa3aH-
HBIM TEPMHHOM.

C TNpHHUMNHAJBLHOA TEOPeTHYECKOH CTOPOHBI O MpaBax ueJoBeKa
BO3MOXXHO TOBOPHTb JIHIIb B CMBICJIE TeX COLMHAaJbHLIX BO3MOXKHOCTEH,
TOR COUMANbHO ONpaBRaHHOM CBOGOAH IOBeJEeHHsl YesJOBeKa Kak oflie-
CTBEHHOrO CYINECTBAa, KOTOpble ONpejeseHbl KOHKDETHBIMH YCJOBHSMH
€ro JKH3HelesTeJbHOCTH B JaHHOH OOLIECTBEHHOM CcHCTeMe, NeHCTBHEM
OOBEKTHBHBIX COLHAJNbHBIX 3aKOHOMepHocTel. 34ech Nepel HaMH, cJe-
J0BaTeJIbHO, COlLHaJbHOe SfIBJIEHHE, KOTOPOE IIpeACTaBjaseT coGoi He
YTO HHOe, KaK HeINoCpPelCTBEHHO-COLHaJbHble NpHTA3aHHsA. IIpuuem mo
CBOEMY XapaKTepy OHH HMEIOT TPOTrPeCCHBHOE 3HauyeHHe JIHIIb IO-
CTOJIbKY, TOCKOJIbKY BbIpaXKaloT JeHcTBHE OOBEKTHBHBIX COLHAaJbHBIX
3aKOHOMepHOCcTeH H, CJefOBaTeJbHO, MAEMOKpPaTHYeCKHE TEHJEHLUHH B
Pa3BHTHH OGLIECTBEHHONH XKH3HH; OHH H COCTOSIT B H3BECTHOH cyMMe
oblIeaeMOKPaTHYeCKHX TpeGoBaHHH (COCTaB KOTOPHIX, KCTaTH CKa3aTh,
oforaTuJcsi B CBSI3H C NPH3HaHHEM B MHPOBOM OOLICCTBEHHOM MHEHHH
H 3aKpelJieHHeM B Dsjie MeXAYHapOAHO-NPaBOBHX HAOKYMEHTOB JOCTH-
JKEHHH COLHAaJHCTHYECKOH DEMOKDPAaTHH).

C yueToM BcCero 3TOro MOTYT OhITb HaMeYeHBI CJeAYIOllHe OTMpaB-
Hble MOMEHTBI, XapaKTepH3YIollHe pudutecKyro npupody couHalbHhX
sIBJIeHHH, 0603HauaeMbiX TEPMHHOM «IpaBa YeJIOBeKa»:

BO-TIEPBLIX, NMpaBa YeJoBeKa caMH no cefe — 3TO He IOpHAHYECKas
peasbHOCTb; CaMH To ceGe OHH He MOrYT ObITh OCHOBAaHHEM JIJsi INpH-
3HaHHSl IOPHAMYECKOH NPaBOMEDPHOCTH TOTO HJIH HHOTO IOBEIEHHS;

BO-BTOPLIX, OOlLIeeMOKpaTHYeCKHe  Tpe6GOBaHHs, BBHIpaxKaiolive
npaBa YeJOBeKa, B YCJOBHSIX AHTHHAPOAHBIX NOJHTHUECKHX DEXHMOB
CIyXaT OCHOBOH [Jsi KPHTHKH H JJs DEBOJIONHOHHBIX JEHCTBHH B
OTHOLUEHHH TOJIUTHYECKOrO CTPOSl H CYIUECTBYIOIIEH IOPHAMYECKOH CH-
CTEMBl, a NPH NPOTPECCHBHBIX COLMAJbHBIX YCHOBHAX [Jis NPELBOCXH-
IeHHsl CYGBLEeKTHBHBIX IOPHAMYECKHX IpaB, AJsl yyeTa 3THX TpeboBa-
HHH uepe3 MeXaHH3M INPaBOCO3HaHHS B Ipollecce IOPHAMYECKOrO pery-
JIMPOBaHHS;

10 TTonpoGHYl0 MHOTOAaCMEeKTHYIO XapaKTePHCTHKY TpaB YeJoBeka
cM.: Uxukpapgse B. M. CounanucTHyeckufi ryMaHH3M M TipaBa Ye-
7oBeKa. JIeHWHCKHe HJeH H coBpeMeHHocTh. M., 1978; cM. Takxe:
MapkcHCTCKO-JIeHUHCKas! KOHUENUHsl NpaB  YeJoBeKa H COBDEMEHHas
HJeOJIOTHYecKass Gopb6a. — Cos. rocyiapcTBo M mnpaso, 1980, Ne 7,
c. 3 H cren.
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B-TPETHHX, }Opﬂﬂ,H'{eCKOﬁ peanbHOCTbIO, 06Jaajaloleit COOTBETCTBYIO-
e lOpHD,H'{eCKOﬁ cnnoﬁ—xpmepﬂem NPpaBOMEPHOCTH NOBEAEHHSA JIO-
neﬁ,—npaaa Y€JIOBEKa CTAaHOBATCA JIHIUb NOCTOJBbKY, NOCKOJBKY YKa-
3aHHBIE oﬁmenemoxpamqecxue ‘rpeéoaal-mﬂ NMOJy4alT BHEUIHEE, TOYHOE,
rapaHTHpOBAHHOE topuauttecxoe svlpaxcerue u 3akpensexue; TpHYEM B
OTHOLIEHHAX MEXAY TrocylapCTBaMH — B MEXIyHapOJAHO-NPAaBOBHIX AO-
KyMEHTax; B IpelejaXx HAUHOHAJbHLIX INPAaBOBBIX CHCTEM — B 3aKOHe,
B Ilei:lCTBlellle IOpDHAHYECKHX HOpMax.

6. 3aKOHOMEpPHOCTH Pa3BHTHS COLMANMCTHYECKOro mpa-
Ba. '1aBHag 3aKOHOMEPHOCTb Pa3BHTHS COLHAJHCTHYECKO-
ro npaBsa, Bolpaxkawoulas OO6IiHe 3aKOHOMEPHOCTH pa3BH-
THSl COLHAJIHCTHYECKOH OGILEeCTBEHHOH CHCTEMBI, CODCTOMT
B TOM, YTO B XOJe COLHAJHCTHYECKOTO0 H KOMMYHHCTHYe-
CKOTO CTPOHTE/]bCTBA NPOUCXOJNHUT nOBblUieHue POAU COYU-
QAUCTUYECKO20 Npasa, YnpoueHue NpPasosslx HAYAA U YK-
penserue 3GKOHHOCTU 80 8Cex Cepax 06UjeCTBEHHOU HU3-
Hu. DTO — Npolece, CONPSIKEHHBIH ¢ JOMHHHUPYIOLLEH POJIbIO
006lIeHapOAHOTO NpaBa KaK OOIlIecOlHaJIbHOTO peryJsasaropa,
ero oOlleryMaHHCTHYECKOH MHccHel, TJIy60OKHMH HpaBCT-
BEHHEIMH OCHOBaMH (H IIOTOMY, KCTaTH, BOBCe He DaBHO-
3HAYHHIH DOCTY NPHUHYAHMTEJbHOCTH B COLHAJBLHOM peryJiu-
pOBaHHH).

PaccMaTpuBaemoe 3akOHOMepPHOe pa3BUTHe COLMAJIHC-
THYECKOH TPaBOBOH HAaACTPOHKH 0O6YCJOBJIEHO 3HAUYeHHEM
npaBa B pellleHMH 3aha4Y COLHAJHUCTHYECKOH DeBOJIOLHH,
CTPOHTEJIbCTBA COLHAJU3Ma MU KOMMYHH3Ma, B 0COOeHHOCTH
B ycaoBusix HTP, Bce Gosee ycioxHstomuxcs, JUHaMHY-
HBIX OO6lLlecTBEeHHBIX OTHOILIEHHH!!, IpHPONOH H NMPHHUHNIAMH
MapKCHCTCKO-JIEHHHCKOH HIe0JIOrHH — NOAJMMHHO TyMaHHC-
THYECKOr0 yUeHHd, MOCJefOBaTeJbHO MPOBOJSALIEr0 Hayasa
BHICUIE COLHAJbHOH CIPaBeNJIMBOCTH, JAeACTBUTENBHOTO
paBeHCTBAa, TOBApPHILECTBAa, GPAaTCTBA MeXAY JIOABMH TpY-
na. OHo BHIpaXKaeT MAarHCTPaJIbHYIO JIHHHIO Pa3BUTHsA Ipa-
BOBOH HAaJACTPOHKH COLIHAJMCTHYECKOro OOlecTBa, npespa-
uenue ee nocae noaroii nobedol coyuarusma 8 2AY60K0
OP2AHUYHOLL U BbICOKO3HAYUMbLEL INEMEHT 00uecT8erHOll
CUCTeMbl Pas3suTo2o, 3penozo COYUAAUCTUHEeCKo2o obuje-
crsa.

[ToBhillenye POJIM COLHMATHCTHYECKOTO NMPaBa NpOSBJIA-
eTcsl B pfle TEHJEHUMHA ero pasBHUTHA (pacluupeHHe cde-

11 Kak BepHo ortmeuaetr B. H. Kynpssues, Ha ¢one auHamusma u
H3MEHYHBOCTH COLHAJbHOA XKH3HH NOTPEGHOCTh B YIOPSAOYEHHH COLH-
aJbHBIX npoleccoB Bce GoJsee Bo3pactaer (cM.:. Kyapsasumes B. H.
Koncruryuns CCCP H paJbHefiulee pa3BHTHE COBETCKOrO NpaBa. —
Bectnuk Akanemuu nayk CCCP, 1978, Ne 10, c. 5).
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pHl JeficTBMSl NpaBa; YCHJEHHe POJIA 3aKOHa H B OCO0eH-
HOCTH KOHCTHTYLLMOHHOTO PeryjupoBaHHd; yriaybJieHue mnoAi-
JIMHHO COLIMAJIHCTHYEeCKOr0, I'yMaHHCTHYeCKOro, HpaBCTBEH-
HOTO COJepXKaHHUs NpaBa; BO3pacTaHHe 3HAYEHHMs NPaBOBOH
KyJbTYPH U IP.).

Hapsay ¢ sTUMu TeHAeHLUHSAMH MOXKeT ObHTb OTMeYeHO
H GoJsiee oGllee, 3HAUMTENBHOE C COLMAJbHO-IIOJMTHYECKOH
CTOPOHHI HampaBjieHHe Da3BHTHS, BbipaxKalollee OTMeYeH-
HOe BBIIle MPHHLMIHAJbHO BaXHOe sSBJEHHe —mpeBpalle-
HHe NpPaBOBOH HAaACTPOHKH COLHAJIHCTHUECKOro oO0llecTBa
B IJIy60KO OPraHMYHEIA U BBICOKO3HAUHMBIH 3/eMeHT oOlle-
CTBEHHOH CHCTEeMBl PasBHTOrO, 3peJsoro CcoLHaJH3Ma.

310 — Bo3pacTaHHe COOCTBEHHOU YeHHOCTU COLMAJHCTH-
4eCKOro mnpaBa. B ycioBusIX 3peJsoro coLHajJH3Ma IIPaBo
Bce GoJsiee BHICTYNaeT B KayecTBe 0COGOH, CaMOCTOATENbHOM
LIeHHOCTH, CYIIEeCTBEHHOIO COLMaJbHOrO 6Jiara, KOTOpoOe
caMo mo cebe ecTh COLHAJbHBIA KamuTajJ, OTBEYAIOUIHH
M3HAYa/JbHBIM MOTPEGHOCTSM COLHMAJNbHON KH3HH. 3peJbli,
peasibHBIH cOLHa u3M — OOLIECTBO MNOJJHHHOHA, peaJibHOH
cBOOOAB!, MUPa, TPYAa, CYACTbS AJS1 BCeX JOAEeH — B CHJY
OGBEKTUBHHIX NOTpPeGHOCTE pa3BHTOH OOLIECTBEHHOH CHC-
TeMBl HyXJaeTcs B Tako#i oOuiecTBeHHON aTMmocdepe, B
TaKOH BHICOKOH H YNOPALOYEHHOH COLHAJNbHOH aKTHBHOCTH
rpaxJaaH cOLHMaJHCTHYeCKOro obIiecTBa, KOTOpas OJIHMIeT-
BOpSieT HeBHAAHHYIO paHee CBOGOAY TpaxKJaH M KoTopas
B TO XKe BpeMs XKeCTKHM, MPOYHHIM OapbepoM OTHeJseHa
OT INIPOH3BOJIA, CBOeBOJIHSA, cyObekTHBH3Ma. M uMeHHO B
YCJIOBUAX 3peJOro COLMaJH3Ma COLLHAJHMCTHYECKOe IpaBo
HauboJiee MOJIHO NposABaseT ce6si Kak OJIHIETBOpEHHe
M HOCHTeJb COLHAJbHOH CBOGOIBI, COLHAJNLHON aKTHBHOCTH,
€IMHBIX C COLUHAJBHOH OTBETCTBEHHOCTbIO, H BMECTe C TeM
TaKOTro NOpsiilka B OOIIEeCTBEHHHLIX OTHOLUEHUSX, KOTOPHIH
HalpaBJeH ‘Ha HCK/IIOYeHHe M3 XKH3HU JIOAeH NPOH3BOJA,
CBOEeBOJIHSl, GECKOHTDOJBHOCTH OTHAENbHBIX HHAMBHAOB H
rpynim.

7. Pa3HOBHIHOCTH COLMAJHCTHYECKOTO MpaBa. Pa3nmyns Mexay Ha-
UHOHAJbHEIMH COLHAJIHCTHYECKHMH INPAaBOBLIMH CHCTEMAaMH 3aBHCAT OT
9Tana pa3BHTHA MAHHOA CTPaHH, OCOGEHHOCTEA DEBOJIOLHMH, HCTOpDHYe-
CKHX H HallHOHAJ/IbHBIX TPaJMIHMA, BJHSAHHS Ha DPa3BHTHE NpaBa CyGBbeK-
THBHEIX (aKTOpOB.

Dran pa3BHTHS — IVIaBHOE, YTO OmpejelisieT OCOGEHHOCTH HalHo-
HaJIbHBIX NPaBOBBIX CHCTEM COIHANHCTHYecKHX cTpaH. CoBeTckoe mpaBo
Ha COBPEMEHHOM 3Tame —npaBo o6uieHapoAHOe. IIpaBoBble cHCTeMHI
MHOTHX JAPYrHX COUMAJMCTHYeCKHX cTpaH (Hanpumep, HPB, T]IP,
UCCP) Bcrymman B cTaimio nepepacTads B OGLIeHapoHOe NPaBso.
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EcTe M Takue NPAaBOBHE CHCTEMH], KOTOpHIE MO OCHOBHOMY COAEp3KaHHIO
SIBJIAIOTCA CHCTEMaMH MpoJeTapckoro mpaBa (mpaso PecmyGimku KyGa,
npaso CPB, Jlaoca).

Ha HauuoHasibHble COUMANHCTHYECKHE NPABOBhle CHCTEMbI, HX TeX-
HHKO-IODHAHYECKOe MOCTPOEHHE OKAa3HBAlOT BJHSHHe OCOGEHHOCTH PeBO-
JIIOUHH B TOH HMJIH HHOH CTpaHe, HCTOPHYECKHe M HalUHOHa/bHblE TpaiH-
LY, ApYrHe OGbeKTHBHble H CyObeKTHBHble ¢akTophl. Tak, GoJee ILH-
pOKOe HCMOJIb30BaHHe MHPHHX ¢opM G6Opb6H 3a BJacThb B psijie €BpO-
NefCKHX COIMAJHCTHYECKHX CTPaH INpefonpelenuso GOJbIIYIO CTeneHb
NpPHMEeHEHHsT AOPEBOJIOLHOHHOTO 33aKOHOAATeNbCTBA, KOTOPOMY IODHAH-
YyecKasl NMpaKTHKAa MpHAaBajJa COLHAJHCTHYECKOoe cojepxxaHue. Ha pas-
BHTHe I'PaX{[aHCKOTO H 3eMeJIbHOrO NMpaBa MOBJHSAJO TO, YTO OTCYTCTBO-
BaJa o6llasi HallHOHAJH3alHs 3eMJIH, NOMycCKajach OrpaHHYeHHasl 4acT-
Hast COGCTBEHHOCTb Ha CpeJACTBa MPOHM3BOJACTBA, HALMOHAJM3alHUs IpPO-
MHIUJIEHHOCTH NPOBOJHJACh NOCTENEHHO, CYLIeCTBOBaJO CBoeoGpa3He B
MOJNMTHKE JHKBHAALHH KyJayeCTBa H KOOMEPHPOBaHHS KpPECThSHCTBA.
FocynapcTBeHHOe H aIMHHHCTDAaTHBHOE NpPaBO psja CTpPaH OTPa3HJIO
0COGEHHOCTH MNOCTPOEHHs TOCYAapCTBEHHOrO amnmnaparta, HeKOTOpble CO-
XPaHHBLIHECS OT MNpPOLLIOrO MOJHTHYeCKHe H NpPAaBOBble TPaAHIHH.

Bo3MOXHO JM B Npejesax €JHHOTO COIHAJJHCTHYECKOrO MpaBa BHI-
JlefleHHe TPYNN MPaBOBBIX CHCTeM (MO MOAENH CTPYKTYPHOH OOGIIHOCTH),
YUHTHIBAIOLIMX YKa3aHHble H COOTBETCTBYIOLIHE HM TEXHHKO-IOpHAHYE-
CKHe 0COGeHHOCTH? BHAMMO, NMONMBITKH MOAOGHOrO poja B HacToslllee
BpeMs ObliH Ohl npexjaeBpeMeHHHIMH. OTMeueHHble 0COGEHHOCTH CBsi3a-
HHl C rJIaBHbHIM B NMPAaBOBHIX CHCTEMaxX COLMAJHCTHYECKHX CTPaH — C 3Ta-
NOM HX pa3BHTHA. BMecTe ¢ TeM MOXHO NpPeANOJOXKHTb, YTO HEKOTOphIE
0COGEHHOCTH OKaXyTCs YCTOHYMBBIMH, CTaHYT NPOSBJATHCS He3aBHCHMO
OT 3Tana Pa3BHTHs TOH HJH HHOH COLHAJIHCTHYECKOH NMPaBOBOH CHCTEMHI,
H 3TO, BO3MOXHO, JacT B OyAylleM Heo6XOAHMMHle NaHHHe 4Js NpOBe-
JleHHsl YKa3aHHOH TpYNNHPOBKH.

DTan pa3BHTHsI NpefONpefesieT Pa3sHOBHAHOCTH NPaBOBLIX CHCTEM
COIMAMUCTHYECKHX CTPaH, WJH, MO TEPMHHOJIOTHH, mpeaJoxenHolt Hmpe
Ca6o, «popMBl cOUMATHCTHYECKHX MPAaBOBHIX CHcTeM»!2 TakHM o6pasoM,
cllelyeT pa3/HyaTb! COBETCKOe MpaBO, HapOAHO-AEMOKDAaTHYECKOE Mpa-
BO; H, KDOME€ TOrO, C 3THX € MO3HUHH, OYeBHAHO, €CTb OCHOBAHHs
IJIs. BHIIEJEHHST B CaMOCTOSITE/bHYIO «(dOopMy» mpaBOBHX cHcTeM KyGH,
a Takxe Bnernama, Jlaoca!d.

OcBelleHHe npoGneM oGLlell TEOPHH COLHAJHCTHYECKOTO MpaBa Tpe-
6yer Toro, 4ToGhl (OPMYyJHpyeMhle BLIBOAH H NOJO#KEHHS YYHTHIBAJH
0COGEHHOCTH pPAa3HBIX HAUHOHAJbHHIX COIHAJHCTHYECKHX MNPAaBOBHIX CH-
creM, HX «(popM». 31ech BO3MOXKHH JBa MyTH. .

IlepBBli nyTh — 3TO 060G6LIeHHAsi, HHTErPHPOBAHHAS XapaKTepH-
CTHKa COLHMAJHCTHYECKOTO THMA NpaBa, NMPH3BaHHAs B OJHOH IJIOCKOCTH
PacKphHTh O6lllee H OCOGEHHOe BceX HAUHOHAJbHEIX COLHAJHCTHYECKHX
npaBoBbIX cHcTeM. Takas o6llas TeOpHsl COLMAJJHCTHYECKOro mpaBa MO-
XKeT OHITb TOJIBKO pe3yJbTaTOM pPa3BepPHYTHIX CPaBHHTEJbHO-MPaBOBBIX

12 Cm,: Ca6o Hmpe. CoumanuctHueckoe mpaBo, c. 129.

13 HayasJbHHIM 3TanoM B Pa3sBHTHH NpOJIETapcKoro npasa, mpoo6-
pasoM MpaBa COLUMANHCTHUECKOTO THMA CJEAyeT paccMaTPHBaTb CHCTEMY
HOpM, KOTOpasi HayaJjla CKJaAblBaTbCi B JHH CYLIECTBOBaHUs IlapHik-
cKOM KoMMYHH (cM.: TocymapctBo H mpaBo IlapHIKCKOA KOMMYHHL
IMon pen. A. ®@. llle6anosa. M. 1971, c. 114 u caepn).
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HCCJIelOBaHHA, OXBaTHBAMOUIHX NpPaBOBhHIE CHCTEMH BCeX COLHAJIHCTHYe-
CKHX CTpaH.

Btopo#t myTb (c yueToM KOTOPOro M PacCMaTpHBAIOTCH BOMPOCHI
HACTOSILEro, a TaKkXe B 3HAYMTEJbHOH CTENMeHH H BCeX HHHX pa3fesioB
Kypca) — OCBellleHHe OG6LIeTeOpeTHYeCKHX Mpo6jeM Ha 6ase OLHOH H3
HalUMOHAJBHHX MPaBOBHX CHCTEM, C TeM, OJAHaKO, 4YTOObl H3J0XKeHHe
6bII0 OpDHEHTHPOBAaHO Ha BHISICHEHHe COLHAJIbHLIX 4ePT H CBOHCTB, NpH-
CYLIHX COLMANHCTHYECKOMY mpaBy B LeaoM. JlymaeTcs, Tako# nyTb
pa3pabOTKH OGLIHX BONMPOCOB NpaBa AONMYCTHM Ha Ga3e /060H HauHo-
HaJbHOH COLMaJHCTHYeCKOH npaBoBod cHcremMbl. Ho oH TeM Gosee
onpaBJlaH, €CJH 3a OCHOBY B3fiITO COBETCKOe INPaBO — Pa3BHTAsl IPaso-
Bas CHCTeMa COLHaJHCTHYecKOro THma (oOGlleHapOAHBIH 3Taml pPa3BHTHS
KOTOpOH, K TOMYy e, AaeT MaTepHaJ (yHAAMeHTaJbHOro XapakTtepa,
HMEIOIHA NpPHHIHNHAJIbHOE 3HayeHHe AJs1 obLiefl TeOpDHH mNpaBa).

T'rasa 10

NPABO U KOMMYHH3M

1. TNpoGrema «npaBO U KOMMYHH3M», ee MECTO M 3Ha-
yeHHe B o6lleii Teopuu npasa. dra npobaema:

BO-NIEPBBIX, BhIPAXKaeT OTHOIIEHHEe MapKCHCTCKO-JIEHHH-
CKOT'O MHUPOBO33pDE€HHS K NPaBy, K 3aKOHHOCTH, K Hamnpas-
JEHHSIM M TepOoNeKTHBAaM Da3BHTHS NPaBOBOH HAaACTPOHKH
COLMAJIHCTHYECKOrO O0lLIecTBa;

BO-BTOPHIX, II03BOJIIET AaTbh NMOJ YIVIOM 3pEHUS BOTIPO-
COB, HMEIOUINX NPHHIUTHAJbHOE 3HAUeHHe I/ IOpHAUYe-
CKOH HAayKH, OLIEHOYHY!0, KAaUeCTBEHHYI0 XapaKTepHCTUKY
COILLHAJINCTHYECKOH M KOMMYHHCTHYECKOH 0OL1eCTBEHHBIX
CHCTeM, HX BaXKHBIX YepT M NpexXJe BCEro HX OpraHuye-
CKOH NPOTHBOMOJIOXKHOCTH BCEMY TOMY, YTO OTHOCHTCH K
NpOU3BONY, 6€33aKOHHIO, HACHJHMIO Hajg JIHYHOCTHIO, Hax
YeJIOBEKOM;

B-TPETbHX, OPTaHHYECKH CBf3aHA C CaMHMH MOAXO0AaMH
K BOMPOCAM COLHAJbHOH CBOGOABI, OTBETCTBEHHOCTH, IpaB
M BO3MOXHOCTEH JIMYHOCTH NPH COLHAJNH3ME H KOMMY-
HH3ME,

Orciona caenyer, uro npo6ieMa npaBa H KOMMYHHU3-
Ma — OAHAa H3 LEHTPAJIbHBIX, KIIOUeBHIX B 0O6lIell TeOpHH
npaBa, TakKHX, KOTOpble falOT HAJEXHBIH OpPHEHTHP IIPH
pPaccCMOTPeHHH OCHOBHBIX OGIETEOPETHUECKHX BOIPOCOB.
Ona umeer u Gosee wWHpoKoe, o6lleHayYHOE, METONOJIOTH-
YyecKoe 3ByuyaHHe. K ToMy 2Ke no TOJNBKO YTO YKa3saHHBLIM
OCHOBAHHSIM OHA, KaK H mnpobjieMa Je€MOKPAaTHH, OTHOCHTCS
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K OTBETCTBEHHBIM H OCTPHIM YYacTKaM COBPEMEHHOH HJeo-
JIOTHYECKOH H TNOJHTHYECKOH GOPLOR — HMEHHO K TeM yua-
CTKaM, rfle OypxKya3Hash aHTHKOMMYHHCTHYeCKas HIE0JIO-
THsl CTPEMHTCS ONOPOYHTb MaPKCHCTCKO-JIEHHHCKOE MHPO-
BO33peHHe, TEOPHIO M NPAKTHKY peasIbHOro colHaJH3Ma.

Becbma cumnTOMaTHUHO, 4TO Oyp:KyasHHle HIEOJNOTH, B 0COGEeHHO-
CTH 4BTOpH, CIELHANH3HPYIOLIHECS HAa «KDHTHKE» KOMMYHH3Ma, C mpe-
JeNbHOA HaCTOAYHBOCTBIO NMPOBOAAT HAEI0 O SKOGH  CyuiecTBymouleil
HECOBMECTHMOCTH KOMMYHH3Ma H npaBa. OCHOBHOM <«I0BOA» 3Jech —
B3ATHA M3 JHTEPAaTYPHHX HCTOYHHKOB, IpeXJe Bcero H3 paGor 1920 u
1930-x romos (B ocoGennoctn, pa6or E. B. ITamyxkannca'), u npous-
BOJILHO HHTEepnpeTHpyeMH Te3HC 06 OTMHPaHHH NpaBa NpH lepexoie K
KOMMYHH3MY. HeTpyaHO yBHAeTb, KaK H3 3TOr'0 Te3HCa NyTeM HeCJOX-
HHIX CJIOBECHHIX YNpaXXHeHHA JesaeTcss IJI0GaJbHHA AN KOMMYHHCTH-
9eCKOA CHCTEMH BHBOJA: KOJb CKOPO KOMMYHH3M — oGuiecTBO Ge3 mpa-
Ba, 3HAYHT, 3TO — 006LIeCTBO GecnpaBHs, MPOH3BOJA.

Koneuno, cama no ce6Ge OmacHOCTb MOAOGHHX CJOBECHHX YXHLIpe-
HHA B OTHOLIEHHH OTCTaHBaeMHX Haulefi HayKoH TeOpeTHYeCKHX MOJIO-
JKeHHA He JOJIXXHA JHCKpeAHTHPOBaTh mocieAHHe. Tem Gosee, 4TO B
COBpPeMeHHHX HayYHBIX HCCJeNOBaHHAX Te3HC 06 OTMHDAHHH NpaBa Ha
BHCIIeli ¢a3e KOMMYHH3Ma IOJydaeT AOCTaTOYHO UETKYI0O M Hay4HO
OCHOBaTeJbHYI0 TPaKTOBKY, HCKJIOYAlOLlyl0 ee IIPOH3BOJbHOE HCTOJKO-
BaHHe; Aa M BoOOlle Ha BCex 3TamaX pa3pabGoOTKH paccMaTpHBaeMoR
npo6JieMH ToOJIOXeHHe 06 OTMHpPaHHM mpaBa B GyAylieM pacCMaTpHBa-
JIOCh B €JHHCTBE C IOJIOXEHHSAMH O BHICOKOOPraHH3OBaHHOM XapakTepe
O6llecTBEHHOR CHCTEMH BHCUIEf (a3H KOMMYHH3Ma — OGINECTBEHHOrO
CTpOsi, NO caMOf CBOeRl MPHpOJAe HCKJIOYaiollero GecmpaBHe H NMPOH3BOJ
B COLHAJIbHOH H3HH.

OnHako sSICHO, YTO AHTHKOMMYHHCTHYeCKash HIEOJIOrHsi HecnpocTa C
TaKHM MOCTOSHHHIM YIODCTBOM, HTHODHPYS BCe, UTO He COIJacyercs
NOAOGHEIM MOAXOJOM, NMPHIHCHBAaeT MapPKCHCTCKO-JEHHHCKOMY MHPOBO3-
3DEHHI0 H TOJHTHYECKO XXH3HH PeasbHOrO COLHAJH3Ma OTpHIaTesNbHOe
OTHOIIEHHe K NpaBy H 3aKOHHOCTH. Ee mpeacraBHTe/H OTYET/IHBO 0CO3-
HaloT, YTO MOAOGHHM myTeM (TeM GoJee, ¢ ONMOpofl Ha HeKOTOpHe ¢ak-
TH H3 HCTODHH COLHAJHCTHYECKOH NMPaBOBOH MHICIH H CHy4YaH Hapylue-
HHSI 3aKOHHOCTH B YCJIOBHSIX NOCTPOEHHSI COLHAaJH3Ma) MOXHO HAaHECTH,
Nno HX pacueTaM, BHeiuHe 3(¢eKTHHHA H 6oJie3HeHHHH yJap MO HayyHO-
MY KOMMYHH3MY, AMCKPEAHTHPOBATb DeajJbHHH COLHAJH3M, MNOBJHATH
B aHTHKOMMYHHCTHYECKOM JAyXe Ha YMH H YYBCTBAa He OYeHb OCBEAOM-
JIEHHOrO B TOHKOCTAX TeOpHH XuTevyiss 3amana. JIl0GOMHTHO NpH 3TOM
Ha6moAaTh, KaK IO JaHHOMY BONPOCY CMHKAIOTCH B CYLIHOCTH MNO3H-
UK GYpIKYya3HbIX HAEOJIOTOB, MPABHX H «JEBHIX» DEBH3HOHHCTOB: €CJIH
npaBble PEBH3HOHHCTH BCJeN 332 GYpXXYyasHHIMH HIEOJIOTaMH TOBOPSAT O
HeJOOLleHKe, MO HX NpPeACTaBJEHHSAM, NDpaBa MapKCH3MOM-JEHHHH3MOM,
TO «JeBble» HX KOJJIETH Ty e CaMylo, B CYIIHOCTH, MBICJb BbIPaxaioT
B OGBHHEHHSIX Hallel TEODHH B TOM, YTO MNpH3HaBas IIpaBO, €ro IleH-
HOCTb, OHa SIKOGbI OTCTyNaeT OT NMOJIJMHHHOTO MapKCH3Ma.

B 3THX YC/IOBHSIX MacCHPOBAHHOrO HaCTYMJIeHHSi aHTHKOMMYHH3Ma
Ha IpaBOBOM Y4acTKe (POHTa HIAEOJNOrHIecKoii GopbOH 3alaya Halledt

! CM., Hanpumep: ITamyxauunc E. B. DxoHOMHKa M mpasoBoe
peryauposanue. — Peposonnst npasa, 1929, Ne 5, ¢. 34—37.
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HAayKH — He TOJIbKO [aBaTb pemn‘renbﬂuﬁ OTNOP MNONBbITKAM llOllOGHO.‘O
poAa, HO H CaMHM MNMO3HTHBHHIM pPa3BHTHEM MﬁpKCHCTCKO-J'lGHHHCKOﬁ 06-
et ‘reopulm npana, OCHOBaHHbEM Hau HCCJIEAI0BAHHH peaJIbHEIX 3aKOHO-
MEPDHOCTCH pa3BHTHA MNPaBOBOH HNEeHCTBHTEJbHOCTH COIHAJHCTHYECKOrO
oﬁmecma, COBEPILIEHHO HCKJIIOYHTb CAMYX0 BO3MOZKHOCTb YIIOMSAHYTHIX
TEOPETHYECKHX cnexymum’x—~ucnonbsosam{ﬂ pa3BHBaeMHX B Hauen
HaykKe MOJIOXKEHHH B AHTHKOMMYHHCTHUYECKHX LeJN5X, NMpeXKae BCero AJs
«060cHOBaHHA» OyATO GH cyLlecTByIolleH HECOBMECTHMOCTH INpaBa H
KOMMYHH3MaA.

2. Meronosornueckye u o0O0uieTeOpeTHYECKHe TMpeano-
CblJIKM pemenus npobGaembl. lMcxonHoe Meroposoruieckoe
3HayeHHe NpH pelIeHHH Npo6JaeMb NpaBa H KOMMYHH3Ma
HMeeT caMa CyTh MapKCHCTCKO-JEHHHCKOTO MHPOBO33peHHS,
ero ray60Ko TyMaHHCTHYECKHH XapaKTep.

MapkcusM-jleHHHH3M — NOAJHHHO  HAyyHas CHCTeMa
B3IVISIIOB O TaKOM KOPEHHOM Npeo6pa3sOBAHHH KH3HH JIO-
Jlefl, KOTOpOe€ B COOTBETCTBHH C BBICIIHMH T'yMaHHHIMH
HoeaJlaMH veJloBeyecTBa obecleyHBaeT JeHCTBHTENbHBIA
pacuBeT JHYHOCTH, YeJOBEKa, €ro BO3MOXKHOCTEH, IOJHOE
yIOBJIETBOPEHHE €ro Bo3pacrawluux norpe6HocTeil. KoM-
MYyHH3M, CJelOBaTe/JbHO, HA NIEPBOM MeCcTe CpeldH IeHHOC-
Tell CTaBHUT UYeJOBeKa, TPYKEHHKA, ero JAeHCTBHTEJbHYIO
cBoOOAy, €ro HHTepech,, IpaBa H BO3MOXKHOCTH.

Baxunast MeronoJiordueckasi IpeanoChHlJIKa — 3TO MapkK-
CHCTCKO-JIeHHHCKHE B3IVIIABL Ha 3aKOHOMEPHOCTH (OpPMH-
poBaHHsl OOlIeCTBEHHOH CHCTEMHl BHICHIeH ¢a3bl KOMMY-
Husma., KoMMyHnsM BOGHpaeT W Ha HOBOH, MOJJHHHO Ye-
JIOBEYECKOi OCHOBe pas3BHBaeT BCe IO3HTHBHOE, BCE CO-
IIHaJIbHO ILEHHOEe, YTO BLIPAa6OTAaHO B COLHAJbLHOH 2KH3HH
B HHTepecax Jjiojel, B obecrneyeHye HX NPaB U BO3MOKHOC-
Tefi Ha NPOTSXKEHHH MHOTOBEKOBOH HCTOPHH YeJIOBEYEeCTBA.
Orcrona — ugess 0 TakoM (OPMHPOBAHHMH COLHAJNBHBEIX HH-
CTHTYTOB COIHAJIHCTHYeCKOro oOliecTBa, NPH KOTOPOM
TBOPYECKH HCIOJIb3YIOTCSH 3JE€MEHTH MO3HTHBHOTO, COLHAJIb-
HO ILIEHHOTO, CYLIECTBOBABIIEr0 B AOCOLHAJHCTHYECKYIO
3M0Xy, ¥ B MpPOLECCE 3TOr0 NMPOHCXOAHUT NMOCTENEHHOe nepe-
pacranue NaHHBHIX COLHAJbHHIX HHCTHTYTOB B COOTBETCTBY-
IOllHe HHCTHTYTHl Bbicllell (a3l KOMMYHH3Ma.

B cBsid3M ¢ 3THM JHOJIXKHO OHITH 0OpallleHo BHHMAaHHe
Ha BBHIBOJAB Halllefi HayKH O MHOTOTPAaHHOCTH H IIPOTHBO-
peunBoctd npaBa. CJOXHBIIeecss B YCJIOBHSIX 3KCIJIyaTa-
TOpCKOTO ObllecTBa A5 obecrneyeHHst MOJHTHYECKOTO, KJaac-
COBOTO TOCMOJCTBA 3KCIJIYaTaTOPOB IpaBO HMeeT psj
CBOMCTB M OCOGEHHOCTeH, 4y>XKIBIX KOMMYHH3MY. B To Xke
BpeMsl IpaBy KakK o0OL1ecONHAJbHOMY PEryNsATOPY, HHCTH-
TYLHOHHOMY BHIPaXKEHHIO COLHAJbHOH CBOOOAH, dopMme co-
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IHaJbHOH aKTHBHOCTH NPHCYLIH TaKHe CBOACTBA H 0COOeEH-
HOCTH, OTHOCSILIMEeCS H K €ro chellHaJbHO-I0PHAHYECKOMY
CONEepPXKaHHIO, H K TeXHHKO-IOPDHAHYECKOMY HHCTPYMEHTa-
pHIO, KOTOpDHle $SIBJISIOTCS 3HAYHTEJbHBIMH AOCTHXKEHHSAMH
HOPMATHBHO-PErYyJATHBHOH KYyJbTYDH, 00/a8al0T HeMaJbiM
MO3UTHBHBEIM, COLHAJbHO IE€HHBIM MOTEHIIHAJIOM.

[TepBocTenenHoe 3HaueHHe NJis pelIeHHss BONPOCOB
OaHHOH [IJIaBbl HMEIOT BBITEKAlOllHe H3 MapKCH3Ma-JIeHH-
HH3Ma MOJIOXKEHHS O CHCTeMe HODMAaTHBHOIO peryJHpoBa-
HHsT BTOpOi (hasbl KOMMYHHCTHYecKoro obuLiectsa — mpa-
BHJIaX KOMMYHHCTHYECKOro OGLIeXHTHs. DTa CHCTeMa,
yTpaTHB BO BTOpPOH ¢a3se KOMMYHH3MA 4YepPTH MNOJHTHYEC-
KOr0, TOCYAapCTBEHHO-NPHHYAUTENBHOIO COLHAJBLHOrO SB-
JIeHHs], BEHICTYIIHT BMeCTe C TeM B BHJ€e BHICOKOCOBEpLIEHHO-
ro; pasBHTOrO HOPMAaTHBHOrO peryJasropa. OxBaTbiBas
HODMBI KOMMYHHCTHYECKOH MOpajii, KOMMYHHCTHYECKHe
OoOblYaH, OpraHH3allMOHHbIE HOPMBI OPraHOB KOMMYHHC-
THYECKOTO CaMOYINpaBJIeHHs, NPaBHJIa KOMMYHHCTHUECKOTO
OOLIeXKHTHST OKAXYTCs CNOCOGHBIMH 3¢ (eKTHBHO omocpen-
CTBOBaTb MHOro0OpasHble CBSI3H CJIOKHOTO OGIIECTBEHHOTrO
opranusMa. CaMoe Ke Ba)KHOe 3aKJIYaeTcs B TOM, UTO
npaBujJa KOMMYHHCTHYECKOTO OOLIEXHTHS B COOTBETCTBUH
¢ ocoGeHHOCTSMH BhIclIefi (a3bl KOMMYHH3Ma TNPH3BaHHI
BBHIMOJIHAT (YHKUHH BBICOKOCOBEPIIEHHOTO ‘PeryJsTopa,
BCeMepHO ofbecneyHBass B TO Ke BpeMs NeHCTBHTEJbHYIO
cBOGOAY, BEJIHMKHE NpaBa H BO3MOXHOCTH YJIEHOB KOMMY-
HHCTHYeCKOoro oblecTBa.

U ewe oxHa npeanocelika. STo — METOAOJNOTHYECKHE H
obLieTeOpeTHYECKHE BBLIBOABI, BBHITEKAIOIIHE M3 MPAKTHKH
COLHANHCTHYECKOTO H KOMMYHHCTHYECKOTO CTPOHTEJBCT-
Ba, U3 (PAKTOB H peaJbHHIX MNpPOLECCOB CYIIECTBOBAHHS H
Pa3sBHTHS COLHAJHCTHYECKOro oblllecTBa. [JIaBHEIE H3 3THX
(aKTOB M NPOLECCOB — 3HAYHTEJbHAs POJb IIpaBa M 3a-
KOHHOCTH B XXM3HH COLHMAJHCTHYeCKOro obllecTBa, HX 3a-
KOHOMepHOe H HEYKJOHHOe yCHJeHHe H B OCOGEHHOCTH
¢opMupOBaHHe OGLIeHapPOJHOrO INpaBa, KOTOPOe, YTPaTHB
YepTHl OPYAHs KJIacCOBOrO TOCHOACTBA, B NOJHOH Mepe
PacKpblJIOCh B KayecTBe MOLIHOTO O6IecolHaJbHOTO pe-
ryJnaTopa, NEHCTBEHHOrO HHCTPYMEHTa CTPOHTEJbLCTBA KOM-
MYHH3Ma.

B Bhicllell cTeneHH BaxKHoe, (QyHAaMeHTaJbHOe 3Haye-
HHUe 1JI NMOHHMAaHHUs DPAa3BHTHSl NPaBOBOH HAACTPOHKH coO-
LHaJIUCTHYECKOro, ofllecTBa HMeeT caM (akT peaJibHOro
MOJIOXKEHHsT OO6IIEeHapOLHOTO MNpaBa B KayeCcTBE BHICOKO-
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3HAYHMOrO 3JIeMEeHTa OOlIecCTBEHHOR CHCTEMBl 3DeJIOro
counanuaMa. M3 31oro, B yacTHOCTH, CO BCcell HempesoX-
HOCTBIO CJIEAYeT, YTO TaK XKe, KaK M IJs APYrHX OpraHH-
YeCKHX 3JIEMEHTOB OOLIECTBEHHOH CHCTEMBI 3peJIoro Co-
uHMaaH3Ma, A/ OOllleHapOZHOro NpaBa XapaKTEpPHO 3aKo-
HOMEpHOe 80cxodaujee  pa3BHTHe — MpOLecC, B Xole
KOTOPDOro B IOJIHOH Mepe pasBepPTHIBAETCS IO3MTHBHBHIH,
COLHAJIbHO LEHHBI TOTeHLHAaJ CJOXHBLIEHCS TPH CO-
IHaJH3Me TNpaBoBOH (opPMBI OOIIECTBEHHOTO PEryJHpo-
BaHH4.

3. Mpaso u xoMMyHH3M: o6wHe moJoxkeHHs, [JaBHHIA
BBIBOJ, KOTOPbIii BHITEKA€T H3 H3JIOXKEHHBIX BHILIE METOMNO-
JIOTHYECKHX H OO6IIeTeopeTHYeCKHX MNPEeANoCHIOK, COCTOHT
B CJeAyIOlleM.

ITpo6Gsema nmpaBa u KOMMyHH3Ma HyXJaaercss B AHdde-
PEHIHPDOBAHHOM peLIeHHH.

C TOfi CTOpDOHBI CBOe#i CyLIHOCTH, KOTOpas BbIpaxKaeT
crenlMpUKY NMPaBa KaK OPYAHsS IOJHTHYECKOTrO, KJaCCOBOro
roCnoJCTBa, CTOPOHH, AOMHHHpYyIOLlei B oOlllecTBe C aH-
TAarOHHCTHYECKHMH KJaccaMM, NpaBoO H KOMMYHH3M Ipel-
CTaBJSAIOT CcOOOH SIBJIEHHS COLHAJbHO YYXKIble, HECOBMec-
tuMble. M npaso, paccMaTpuBaeMoe B JaHHOH IJIOCKOCTH,
B DPa3sBHTOM KOMMYHHCTHYECKOM OOLIecTBe CTAaHET HEHYX-
HbIM, OHO HCTOPHYECKH OOpeyeHo, HTOr ero pPa3BHTHS 3JeChb
COOTBETCTBYeT OYKBaJbHOMY CMBIC/IY, KOTODHIH BHIpaXKeH B
MapKCHCTCKO-JIEHHHCKOH ¢QopMyse 006 OTMHPaHHH rocy-
JapcTBa Ha BTOpoH (ase KOMMYHH3MA.

C ToHl e CTOpPOHBI CBOeH CYIIHOCTH, KOTOpas Xapak-
TepH3yeT NMPaBO KaK MOLIHBIH o6LIecOlHa/bHLIH peryasTop,
KaK MHCTHTYLHOHHOe BhIPa)KeHHe COLIHAJbHOH CBOGOAHI,
CTOPOHBI, KOTOpasi mpHoOpesa NOMHHHDYIOIlee 3HayeHHe
B Pa3BHTOM COLHAJHCTHYECKOM OOLIeCTBe, npaso U KOMMY-
HU3M He aHTunodbl, OHU npedCTasAfrOT CO60L ABAEHUS
He uyxdsvle, 8 npuryune coemectumole. Hanpasienus u
NepcneKTHBa pa3BHTHS OOILEHapOXHOro 1npaBa Tpe6yioT
TaKof JHaJIeKTHYECKH TJIyO60KOM TPAKTOBKH (opmysbl 06
OTMHpaHHH, KOTOpasi U JaHa B JEHHHCKHX padoTax, B Teo-
pernyeckux JokymeHtax KIICC Ha ocHOBe mNpaKTHKH
COLLHAJIHCTHYECKOTO H  KOMMYHHCTHYECKOTO CTPOHTEJb-
CTBa.

Bosiee Toro, — M Ha 3TOT MYHKT XOTeJOoCb Ob OGPaTHThL
CrenMaJpHOe BHHMaHHe — OGlleHapojHOe NpPaBo, T. €. Npa-
BO, B KOTOPOM pa3BepHYJHCh, NPHOOGPeSH AOMHHHpYIOLlee
3HAYEHHE €ro KauyeCTBa Kak OOLIecOLHaJbHOTO PEryJsrTopa,
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BHYTPEHHe, OP2AHUYECKU COOTBeTCT8YeT udearam U yex-
HocTam solcwiell (asvl KOMMYHU3IMA, CO2AACYETCA C HUMU.

VIMeHHO NPHMEHHTENBHO K NpaBy Pa3BHTOTO COIHMAJIHC-
tHyeckoro o6uecrsa Ha XXIV cwespge KIICC 6waa moa-
YepKHYTa HETEPNHMOCTb KaKHX Obl TO HU OBLIO HapyLIeHHH
3aKOHHOCTH, NpaB JIHYHOCTH, VIUEMJIeHHS JOCTOHHCTBA
rpaxkJaHHHa H CKa3aHO B CBA3H ¢ 3THM: «[lia Hac, KOM-
MYHHCTOB, CTOPOHHHKOB CaMBIX 'YMaHHHIX HJeaJOB, 3TO —
Ieno npuHuuna»?. Jlemo npuHuuna! 3HayHT, Takoe IeJo,
KOTOPO€ OTHOCHTCSI K NPHHUHMIHAJIbHOH CTOPOHE MapKCHCT-
CKO-JIEeHHHCKOTO MHPOBO33DeHHs, K €ro OCHOBOIOJIAraollluM
HIaesM.

Benp obuieHaposHOoe npaBo B paccMaTpHBaeMOH TIOC-
KOCTH — He NIPOCTO MOLIHBIA peryssTop, HO KakK pa3 TakoH
perysnaTop, KOTOPHIH yxKe cefyac Kak OBl mpHcrnoco6JeH
Iast obecrneyeHHs CJI0XKHEHIINX OPraHH3allHOHHBIX TNpobJeM
Pa3BHTOr0O KOMMYHHCTHYeCKOro oflulecTBa: obecneyeHHs
BCEOOILHOCTH peryJHpPOBaHHs, ero CTaOHJIbHOCTH H AP.,
Ja NPHTOM HMEHHO TaK, KaK 3TO H HYXXHO OyIeT KOMMY-
HM3MY, — Ha 6Gase IIMPOKOH, HEBHIAHHOH JOcese COLHAJb-
HOH cBOOOABI, BEJHKHX NMpPaB H BO3MOXKHOCTEH YJI€HOB KOM-
MYHHCTHYeCKOro oolecTBa.

Teopernyeckoe nosokeHHe O BHYTPeHHeM, OpraHuyec-
KOM COOTBETCTBHH OOLEHAPOAHOro NpaBa HAeasaM H IlieH-
HOCTSIM BhICLIeH ()a3bl KOMMYHH3Ma He TOIBKO CaMHM CBOHM
CollepXKaHHeM BLISIBJSIET JIXKHBOCTb H TeOpeTHYecKylo Oec-
NIOMOLIHOCTb NPONOBEAYeMOr0 aHTHKOMMYHHCTHYECKOH Ipo-
naraHfiol NpOTHBONOCTaBJIEHHS NPaBa H KOMMYHH3Ma, HO
H T03BOJIIET PACKPHITL MHOTOTPaHHOe 3HAaYeHHe MOAJIHHHO
Hay4yHOTro pelleHHs paccMaTpuBaeMoi mpobaembl. VMeHHO
COOTBeTCTBHE OOLIEHAapPOAHOrO0 NpaBa HAeaNaM H IEHHOC-
TAM Da3BHTOr0O KOMMYHH3Ma IIOKa3biBaeT TIJyOHHHbIE, 3a-
KOHOMEDHBle OCHOBBI, CTPaTerHYecKyl0 HalpaBJeHHOCTb
NpaBOBOH TOJHTHKH B COLHAJHCTHYECKOM OOllecTBe, Ha-
LleJIeHHOH Ha BCEMEpHOe COBEpIIeHCTBOBAHHe NpaBa, YIpo-
YeHHe 3aKOHHOCTH, Ha Bcg OOJbllee yTBepXKIeHHe INpaBo-
BbIX HayaJ B XKH3HH oGiiectBa. IIpuToM Bce 3T0 B ycio-
BUSAX, KOraa, kak 3To Oblio oTMeueHo Ha XXVI cbesne
KIICC, ompenesiuiioch Takoe pasBUTHE OGLIECTBEHHOH CHC-
TEMH, B COOTBETCTBHH C KOTODLIM CTaHOBJIEHHE GecKJacco-
BOH CTPYKTYpHl NpPOH30fieT B IJIaBHOM H OCHOBHOM B HC-
TOPHYECKHX paMKax 3pejoro couuaiausma. Orcioga xe

2 Marepuaan XXIV cwesga KIICC. M. 1971, c. 81,
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BHITEKaeT CYLIECTBEHHHA MOMEHT ILEHHOCTHOM, KauyeCTBeH-
HOM XapaKTEPHCTHKHM COIMaJHCTHYECKOH H KOMMYHHCTH-
YyeckoH OOIIEeCTBEHHBHIX CHCTEM, HX BBICOKOTYMaHHOTO Xa-
paKrepa, HX HECOBMECTHMOCTH C NPOH3BOJIOM, GecnpaBHeM,
HaCHJHeM HaJ JIHYHOCTbIO, Haj yeJoBeKOM, CTaHOBHTCA
OYEeBHJHEIM B CBSI3H C 3THM H TO, YTO BONPOCH COLHAJbHOH
CBOOOIH, NPaB H BO3MOXHOCTEHl JIMYHOCTH KaK pas B
VCJIOBHSIX COLHAJH3Ma M KOMMYHH3Ma IOJYYalOT TIOJHOe
H TNOCJIef0BaTeJIbHOE pellleHHe, 06ecneyHBalOTCs He TOJIbKO
6/1aroNpUsITHHIMH COLHAJbHBIMH YCJIOBHSIMH, HO U COOTBET-
CTBYIOLIHMMH DeryJIATHBHEIMH H OXDaHHTeJbHHIMH MeXaHH3-
MaMH.

4, Cynp6a npaBa npu nepexoje K KOMMyHM3My. Teo-
peTHdecKoe TMOJIOXKEeHHe 00 OpraHHYeCcKOM COOTBETCTBHH
o6LIeHapoOHOro NpaBa HAeaslaM H LEHHOCTAM BhClIel ¢a-
3l KOMMYHHM3Ma corJacyercs C BBIBOAAMH MapKCHCTCKO-
JIEHHHCKOA HayKH O HanpaBJeHHsIX H NepCleKTHBax pas-
BHTHsI NOJHUTHYECKOH CHCTEMHl Pa3BHTOr'O COLHAJNH3MA.

OTH BHIBOJbl OCHOBAHH Ha JHAJEKTHYECKH TJIyGOKOH
TPakToBKe (OpPMyJHl 00 OTMHPaHHH rocyAapcrsa, Bupabo-
TaHHOH B JICHHHCKHX Pa6oTax, B TeOPETHYECKHX JOKYMEH-
tax KOMMyHHCTHYeCKO! NMapTHH Ha OCHOBe NPAKTHKH CO-
IIMAJIMCTHYECKOTO H KOMMYHHCTHYECKOIO CTPOHTEJbCTBA.
HX cymHOCTb COCTOHT B TOM, YTO NPH Nepexoje K BhICLIeH
¢ase KOMMYHH3Ma INPOHCXOJHT BCECTOPOHHEE PAa3suUTUE NO-
AUTUHECKOU CUCTEMbL COYUAAUCTUYECKO20 obujecTsa, 8olpa-
JHCEHHOe 8 YKpensenuu, co8epuleHCTB08AHUL BCEX ee 38eHbES
UL ee NOCTENEHHOM NepepacTaHul 8 HenoAUTU4eCKYr opea-
HU3AUUIO KOMMYRUCTUYECKO20 00uUyeCTBERHO20 Ccamoynpas-
AEHUS U HOPMATUBHYIO CUCTEMY pe2yAiupo8anus paséurozo.
KOMMYHU3MA.

[Tepepacranue o3HayaeT NOCTeNEHHOe HaKalJHBaHHe,
pocT M oborallleHHe B INOJHTHYECKOH CHCTeMe Da3BHTOrO
COIIMAJIHCTHYECKOro obliecTBa, B rocyiapcrse, npaBe Ta-
KHX YepT, KOTOpble CBOACTBEHHB KOMMYHHCTHYECKOMY 00-
IIECTBEHHOMY CaMOYMpPAaBJIEHHIO H HODMAaTHBHOMY peryJH-
pOBaHHIO KOMMYHHCTHYeCKOro obulectBa. Bmecre ¢ TeM
nepepacTaHue —3To  TpaHcopmauusi, npeo6pa3oBaHHe,
npeBpallleHHe TOCYAapCTBEHHBIX H IOPHAHYECKHX HHCTHTY-
TOB B HENOJIUTHYECKHE HHCTHTYTHl COLHAJbHOTO YINpaBJeHHsS
H peryJHpOBaHHs, COXPAHSAIOIIHE BeCb NO3HTHBHLIA NOTEH-
IMaJ, BCe B INEePCNEeKTHBHOM OTHOIIEHHH COIMAJbHO LEH-
HOe, UYTO CBOHCTBEHHO COLMAJHCTHYECKOH TroOCylapCTBeH-
HOCTH H COLMAJIHCTHYECKOMY INIPaBy.
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B COOTBETCTBHH € 3THM OyAylilee COLHaJHCTHYECKOTO
npaBa®— 3TO NOCTENeHHas, MO Mepe CO3pPeBaHHs Heob6Xo-
JHMBIX COLHAJNBbHBIX YCJOBHH, TpaHcHOpPMaLUUs HHCTHTYTOB
06lIeHapOJHOTO MpaBa B BHICOKOPA3BUTYIO, COBEPIUEHHYIO
HEMOJIUTHYECKYIO CHCTeMY HODMAaTHBHOI'O  peryJHpOBaHHs
BbiCIIeH ()asbl KOMMYHH3Ma H, CJeJOBaTeJbHO, BOCNPHSATHE
3TON CHCTEMOH BCEero TOro NMO3HTHBHOTO, COLMAaJbHO LEH-
HOTO, YTO CBOMCTBEHHO OO6lleHapoJHOMY NpaBy H coolpa-
3yercsi ¢ MNOTPeGHOCTAMH DPa3BHTOTO KOMMYHHCTHYECKOTO
oblecTBa.

5. ®opmHpoBaHHe KOMMYHHCTHYECKOH CHCTEMbli 0GLIECT-
BEHHOTO pPeryJMpoOBaHHs W 3aKOHOMEDHOCTH pa3BHTHs 00-
weHapoaHoro mnpasa. PopMHpOBaHHE pa3BHTOH, BBHICOKO-
COBEpLIEHHOH CHCTeMbl COLHAJbHOTO PEryJHPOBAHHSI BHIC-
wei ¢asbl KOMMYHH3Ma NMPOHCXOAHT H OGyldeT NMPOHCXOAHTb
4epe3 6ce Pa3HOBHAHOCTH COILHAJBHBEIX HODM.

ITpruem xopowo mpocMaTpHBaercsi reHeTHYeCKast CBA3b
MeXJy STHMH Pa3HOBHIHOCTAMH M Pa3HOBHIAHOCTAMH Ipa-
BHJ KOMMYHHCTHYecKoro oGuiexutus. CBo#i BKJaJ B CHC-
TeMYy COLIMAJbHOIO pPeryJHpPOBaHUS BhiclIeH (a3bl KOMMY-
HH3Ma BHECYT H HOPMBI COIHAJHCTHYECKOH HPaBCTBEHHOC-
TH, H KOPIOPAaTHBHblE HOPMp OOLIECTBEHHBIX OPraHH3alHuH,
H HOBHle COILHAJHCTHYeCKHe OOHYaH, NpHYEM He TOJBbKO
CollepXKaHHeM HOPM, HO H B He MeHblIeH CTeNeHH CBOHCT-
BEHHBIMH HM HayaJaMH peryJHpOBaHHs, B YaCTHOCTH Xa-
pakTepHOH JJs o6blyaeB NMPHBLIYKOH COOJIIOLEHHS 3JIEeMeH-
TapHBLIX MNpPaBHJ OOLIEXKHTHS.

ITepBocTenenHoe 3HayeHHe B (POPMHPOBAHHH CHCTEMBI
OO0l eCTBEHHOI'O PEryJHpPOBaHHS BhICUIeH (a3bl KOMMYHH3-
Ma, B 0COOEHHOCTH ee, Haf0 INOJarartb, BeAYILEro KOMIO-
HEHTa — OPraHH3aLHOHHBIX HOPM, NPH3BAHO CHIrPaTh IPaBoO
Pa3BHTOTO COLHAJIHCTHYECKOTO OO6LlecTBa, KOTOPOe, COX-
paHss NOCTOHHCTBA HOPMAaTHBHO-NPaBOBOH (OpPMHI, Mpex-
cTaBjseT co00H NPHHUHMIHAJBHO HOBBIH COLMAJbHHIH de-
HOMEH, HaXOASIUHACS, YCJIOBHO IOBOPS, HA MOJMYTH K KOM-
MYHHCTHYECKOMY oOLIeCTBEHHOMY peryJupoBaHHio. [IBa
06CTOsITENIbCTBA, 0GOCHOBHIBAIOLHE TaKoe 3HayeHHe COllHa-
JIHCTHYECKOro OOlIeHapOAHOr0 NpaBa, SBJAIOTCS pelalo-
IHMH.

Bo-nepBriX, HMeHHO OOllleHapogHOe TpaBO OTBeYaer
ONHOH M3 TJaBHHIX OCOOEHHOCTEH OO6lLEeCTBEHHOTO peryJi-

3 TlocTaHoBKYy BOnpoca o Gyaymem npasa cM.. He HoBcku Heno.
IIpeemcTBeHHOCTL B npase, C. 138 H cien. .
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poBaHHs BbiclIefi (a3bl KOMMYHH3Ma — OCYLUECTBJIEHHIO
peryJiMpoBaHHsl B YCJIOBHSIX BCECTODOHHeH, JeHCTBHTEJb-
HOH cBoGOAB JIOJeH, HX BbicOUaHIleidl COLMAJIBHOH AKTHB-
HoctH. M cienoBaTe/bHO, yepe3 NpPaBoO, €ro pa3BUTHE H
COBepIIEHCTBOBAHHE MPOXOAHT mNyTb (HOPMHPOBAHHS HH-
CTHTYTOB, KOTOpDble yKa3aHHYI0 OCOGeHHOCTb OyAyT BhIpa-
XaTh, NPOBOAHTb B XkH3Hb. OCHOBHOH H3 3THX HHCTHTY-
TOB — CyO'beKTHBHLIE NpaBa, NpHYeM TaKHe, KOTODhle HMEIoT
6oraToe comepKaHHe, 4eTKO OYepueHHble I'DaHHIUB, pealb
Ho ofecmeyeHHBbIl XapakTep — BCe TO, YTO B KayecTBe
NpeANOCHIKY M OJMXKafllero HCTOYHHKA XapaKTepHO Kak
pa3 s cyObeKTHBHBIX IODHAHYECKHX NPaB (OTJIHYAIOILHX-
csl, TIOMHMO BCEro HHOIO, eJHHCTBOM, HepaslesNbHOH CBS-
3bl0 C 00S1I3aHHOCTAMH).

Bo-BTOpHIX, MMeHHO OOlleHapoAHOe MpPaBO OTBeYaeT
BLICOKOCOBEPIIEHHOMY XapaKTepy OOLIeCTBEHHOrO peryJH-
poBaHHsA Bbicllefi (a3bl KOMMYHH3Ma, HalleJeHHOMY Ha
TO, YyTOoOH O6ecneyHBaTh BBHICUIYIO OpraHH3auuio0 OOlLecT-
BEHHO JXHM3HH KOMMYHHCTHYECKOro oO0lLiecTBa, rapmMOHHY-
HOe H CKOOPAHHHDOBAHHOE TeyeHHe CBOMCTBEHHBIX el MHO-
roo6pasHbIX, CJOXKHBIX M TOHKHX InpoueccoB. M craenosa-
TeJbHO, Yepe3 MpaBO, ero pPa3BUTHE M COBePLIEHCTBOBaHHe
NPOXOAHT NYTb (POPMHPOBAHHS OTPAGOTAHHOIO, JOCTATOUHO
CJI0XKHOTO, 4eTKO M 6e30TKa3HO AeHCTBYIOLIEro HOpPMAaTHB-
HO-pPeryJAITHBHOIO HHCTPYMeHTapHsl, NPH NOMOIIH KOTOPO-
ro o06llecTBeHHOe peryJupoBaHHe OyneT o6ecneYyHBaThb BhIC-
LIyI0 OPraHH3alHI0 COLHAJbHOH XKH3HH. MOXKHO YyBepeHHO
NpPeANOJIOXKHTb, YTO YKa3aHHBIH HHCTPYMEHTapHH BOCIpH-
MeT Ha HOBOH OCHOBe MHOroe H3 JOCTHXKeHHH HOPMAaTHBHO-
PEryJISTHBHOM KyJbTYpbl, H3 NPaBOBbIX LEHHOCTEH, KOTU-
pble BBIPAXKalOT NPaBOBOH NpPOrpecc, BOMJOILEHHBLIH HBIHE
B obuweHaponHoM npaee. Hapsay ¢ cucTeMHBIMH HOpMma-
THBHBIMH OO0OGILEHHAMH, CHelHadu3altell peryJHpoBaHHs
U ApyrHMH Bce GoJjiee pa3BHBAIOIIMMHCS IPABOBHIMH I€H-
HOCTSIMH CJIeLyeT BbIAEJNUTb IOPDHAHYECKHE MeXaHH3MHBI,
obecneynBaollye OpPraHHYecKoe COYeTaHHE HOPMATHBHOIO
H HHIWBHIYaJbHOTO peryJHpoBaHHs. MHOTHe 3JIeMeHTHI
3THX MEXaHM3MOB, HECOMHEHHO, NPHTOAATCS NpH peryJs-
THBHOM 0O0ecCleyeHHH NPHHIHNOB BhICUIEH (pa3bl KOMMYHH3-
Ma, B TOM YHCJe NMPHHIHUIA «OT Ka)JO0ro— Mo crnocoGHoc-
TSM, KaXXJOMy — IO NOTPEOGHOCTAM», KOTOPHI OTJHYaercs
Kax pa3 Bhiclledl BCeOOIIHOCTbIO U B TO XK€ BpPeMs OpHeH-
THPOBKOH Ha MaKCHMAaJIbHBIH y4YyeT WHAUBHAYaJbHOTIO, KOH-
KPeTHOro.

159



3aKOHOMEPHOCTH TNepepacTaHusi OGlIeHapOJHOro Ipasa
B COOTBETCTBYIOLHE HHCTHTYTH BhICIIEH (a3bl KOMMYHH3Ma
He MNpeACTaBJsAOT co60H YTO-TO 0co6oe, OTJIHYHOE OT 06-
LIHX 3aKOHOMEPHOCTeH, KOTOpble CBOHCTBEHHBl DPa3BHTHIO
npaBa B 3peJOM COIHAJHCTHYECKOM o6liecTBe. IJTO —
o6liue 3aKOHOMEDHOCTH, BbIpa)Kalolllde COLHAJbHO-NOJH-
THYECKHH M CNellHaJIbHO-IODHAHYECKHH reHesuc mpaBa (ym-
poueHHe 3aKOHHOCTH, YKpeNJieHHe NPaBOBOH OCHOBHI rocy-
JLapCTBEHHOH H OOLIeCTBEHHOH KH3HH; Bce OOJIbIIMHA mepe-
HOC ILIeHTpPa TSXKeCTH B IODHAHYECKHX Me¥aHH3Max Ha
cy6'beKTHBHbIE IpaBa; NOBLILIEHHE YPOBHS HOPMAaTHBHHIX
06001meHn# H Ap.), T. €. 3aKOHOMEDHOCTH, KOTOpHIe, BbI-
paxas Bce OoJbliee NnpaBoBoe obecrmeyeHHe peasbHHX
norpe6HOCcTell rpaxAaH M COLHAJHCTHYECKOro oOLLecTBa,
yKpenJieHile NPaBOBOIl OCHOBH TOCYAapCTBeHHOH H o6uiecT-
BEHHOM XKH3HIH, BblPANCAIOT U NOCTeneHHoe (opmuposanue
8aCHEelUX KOMNOHEHTO8 CUCTEMbL COYUAANLHO20 pe2yau-
posanus svicuieli a3vl KOMMYHUIMA.

B cBfi3H ¢ 3THM MOXHO CHesnaThb Takoi BHBOA. Pasy-
MeeTcsl, Pa3BHTHe INPaBOBOH HAaJCTPOHKH 3pesoro CoIlHa-
JIHCTHYeCKOro oOlLiecTBa B HampaBJIeHHH, COOTBETCTBYIO-
liemM Bce 6osbliieMy ee NepepacTaHHIO B CHCTEMY COLHAJIb-
HOro peryJHpoBaHHs Bhiclledl ¢(a3el KOMMYHH3Ma, — 3TO
LeJeHanpaBJeHHBIH MNpolecc, TpeOyIOIHA aKTHBHOH, Hayy-
HO 060CHOBaHHOH HeATEJILHOCTH KOMIIETEHTHHIX IIPaBOTBOD-
YeCKHX rocyAapcTBeHHHX opraHoB. Ho oH He Hyxnaercs B
TOM, 4YTOOH J[eJlaJHChb KakHe-THOO «H306peTeHHus», mpo-
BOIMJIHCh «KODEHHBIe MNMEepecTPOHKH» MPaBOBOH CHCTEMHL
Bce TO ecTecTBeHHOe, COLHAJbHO LEHHOE, YTO B COOTBET-
CTBHH C OOGILIMMH 3aKOHOMEPHOCTAMH Da3BHTHSl INpaBa B
COIIMAJIHICTHYECKOM  oflllecTBe  BHIPa)KaeT MOBHIIEHHE
50 (deKTHBHOCTH NPAaBOBOH CHCTEMBH, ellle GoJbllee COBep-
LIEHCTBOBAHHE CBOHCTBEHHBIX eH JEeMOKpaTHYeCKHX HaualJ,
pPa3BUTHE ee KYyJbTYDHO-BOCIHTATEJbHOH MHCCHH, Hapallu-
BaHHMe INPaBOBHIX LEHHOCTeH, H eCTb IPOsIBJeHHe 3aKOHO-
MepHOro nepepacTaHus OOIIEHAapOAZHOrO NpaBa B CHCTEMY
COIlHAJNbHOIO  PEryJHPOBAaHHS KOMMYHHCTHYECKOrO  06-
llecTBa.

OXHako HYXHO BHIETh M TO, YTO CPeAHM MPABOBHX YyC-
TAHOBJIEHHH KapaTeJbHOrO, aJAMHHHCTPAaTHBHO-BJACTHOrO
THIIa, KOTOPBIE MOTYT NOJIYYHTb B CHJYy CErOAHSIUIHHX MNOT-
peGuocTefl colMaJbHOH XKH3HH H3BECTHOE Da3BHTHE, eCTb
TakKHe, KOTOpble B IIPOIECCE YCNEUIHOrO KOMMYHHCTHYEC-
KOTO CTPOHMTEJBCTBA JOJIKHEI OTHACTb HJH KOPEHHHM 06-
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pasoM mnepecTpoHThcsi. C 3TOR TOUKM 3peHHs, BHIHMO,
CYLIecTBYIOT Pas3/iMuus B TEHAEHUUAX Pa3BHTHs OTAEJAbHHX
oTpacsefi npaBa; B psfe chep COUHANLHOH XH3HH MOXKET
ObiThb OOHapyXkeHa TEHJEHLHs Iepexofa OT GoJiee XKeCTKHX
K MeHee XKEeCTKHM MEeToJaM peryJupoBaHHA H T. I.

Bosnukaer Bomnpoc: He uejecooGpasHo JH NPH 0G03HAYEHHH HOpMa-
THBHOH CHCTEMH pEryJIHpOBaHHf KOMMYHHCTHYECKOro OGLIECTBAa HCIOJb-
30BaTb TePMHH <«NPaBO», BJIOXKHB B HEro, pasyMmeercsi, NPHHLUHIHAIbHO
HOBOE COJiepXKaHHe, COOTBETCTBYIOLLeEe OOIIHM YEpPTaM NPaBHJ KOMMYHH-
cTHYecKoro obuexcutus? M coo6pasHo 3ToMy He Lesnecoo6pasHo JiH BBe-
CTH B Halle cJOBOYNnorpe6/ieHHEe TEPMHH «KOMMYHHCTHUECKOE IPaBO»?

KoHeyHo, TaKoe TepMHHOJIOTHYECKOE HOBOBBELEHHE He MOXKET He
BHI3BaTb M3BECTHHIX COMHeHHH. TepMHH «npaBO» HEOTAENMM OT HhIHell-
HHX IIpeJCTaBJeHHH O MNpaBe C €ro IOJHTHYECKHM COAEPIKaHHEM, €ro
KapaTeJbHHIMH MepaMH, (OpMaJIbHHIMH NpPOLEAYpPaMH H T. A.

H Bce xe, aymaercs, ecTb BeCKHe OCHOBaHHMsI MJSI TOTO, YTOGH
TEeDMHH «NPaBO» B HOBOM 3BYYaHHH, OUHIIEHHOM OT HHIHELIHHX H3BeCT-
HHX HEraTHBHHX IpPeJCTaBJeHHA O IODHAHYECKOM peryJHpOBaHHH, Bce
JKe HCNOJMb30BaTh AJisi 0GO3HAaueHHsl eCJAH He Bcell CIICTEeMBl HOpMAaTHB-
HOr0 peryJHpoBaHHs BhiculeH (a3l KOMMYHH3Ma, TO BO BCAKOM CJay-
qae TeX HHCTHTYUHOHHHX HOPMAaTHBHHIX PeryJATOPOB, KOTOPhle SBATCS
npeeMHHKaMH HHHe JeficTByloulero o6lleHapoAHoro npasa, GyAyT cCBs-
3aHH C onpefesieHHeM CBOOOAH INOBeNeHHs JIIOAeH H KOTOPHE B CBOEM
GYHKLHOHHPOBaHHH OYAyT NOANEPXKHBATbCA OPraHaMH KOMMYHHCTHYe-
CKOro OGlLIeCTBEHHOr0 CaMOyNpaBJIeHHS.

OcHoBHOe, 4TO MOGYyXKJaeT BHIHECTH Ha OOCYyXJAeHHe TaKoe Iped-
JIOXKEHHe, 3aKJIoyaeTcss B cJjelyiomleM. KOMMYyHHCTHYeCKOMY HOpMa-
THBHOMY peryJHpOBaHuI0 GyneT CBOHCTBEHHO HMEHHO TO, YTO OOYCJIOB-
JIMBaeT HCIOJb30BaHHE TEPMHHA «IPaBO» B COBPEMEHHHIX YCJIOBHAX H
OnpaBAHBaeT €ro npUMeHeHHe B JoKJaccoBoM ofilectse (I.4.4.). D10 —
TaKoe MOCTPOEHHE COLHAJbHOIO pPEeryJHpOBaHHs, IIPH KOTOPOM OHO
TaK MJH HHaue (XOTs, pa3yMeercs, KauecTBEHHO pa3JHYHO BO BHe-
KJIaCCOBOM H KJIaCCOBOM OOILeCTBaXx) CBA3aHO C ONpefesieHHeM CBOGO-
IH TNOBEIEHHS YYaCTHHKOB OGLIECTBEHHHIX OTHOLUEHHA H B COOTBETCT-
BHH € 3THM OCHOBHIBAaeTCS Ha CyGbeKTHBHHIX mpaBax. Halo orMeTHTh,
YTO KaK pa3 OTCIoJa BHITEKaeT CTOJb INpHBJeKaTelbHas 3STHMOJIOrHs
C/I0BAa «INpaBo®, 1a ellle B CBOEM 3BYYaHHH, GJH3KOM K CJIOBaM <«Ipa-
BOE», «NPaBAHMBOE», «CnpaBelJHBOE». DTO, Hal0 moJaraTtb, H No6yauI0
K. Mapkca ckasaTb 0 «uuctoM 3ojore npaba»®. He cayvaiino B Ilpo-
rpamMe KIICC npu xapakTepuCTHKe COIHaJbHHIX BO3MOMKHOCTEH uJe-
HOB KOMMYHHCTHUECKOro OGLIecTBa yKa3aHHOe CJIOBO yXe ynorpeGJeHo:
B Hell TOBOPHTCS O «BEJMKHX NPaBax H BO3MOXKHOCTSIX» JIIOAEH Ha BHIC-
meii ¢ase KomMmyHusMa, Ho ecqn coluajbHble BO3MOXHOCTH JIOAe#H —
3TO CyGbeKTHBHHE IpaBa, IPHTOM HajeXHule, obecneyeHHHe, TO MO
JIOTHKe COIlHaJIbHOrO PEryJHpPOBaHHsi Heu3GexkeH BLIBOJ O TOM, YTO CH-
cTeMa HopM, cneudHka KOTOpO# BHpaxKeHa B CyObeKTHBHHIX NpaBax,
€CTb peryJsiTHBHOe O06pa3oBaHHe, NPHHUHMIHAJLHO HOBOE, HEMOJHTHYe-
CKOe, He OCHOBaHHOe Ha rOCYAapCTBEHHOM NpPHHYXXJEHHH, HO BCe Xe
TaKoe, KOTOPOe BO3MOXKHO OGO3HAUHTb TEPMHHOM <«IIPaBO>.

4 Mapkc K, Sureanc ®. Cou, 1. 1, c. 125,
11 3akaa 4116 161



Korza-to, B 1920-x u nauane 1930-x rofoB, ¢ TPyAOM BXOAHJIH B
HayyHbIHl OGOPOT TePMHMHBbI «COLHAJIHCTHYECKOE NMPaBO», <«COLHAJHCTHYe-
CKas 3aKOHHOCTb». [IpoiIo BpeMs, H OHH craji NPUBHYHEIMH, CaMo
coboft pasyMelollUMHCA. MOXHO NpeANnoJNOXHTb, 4TO €CJAH NpPHAATb
TePMHHY <«KOMMYHHCTHYECKOe NPaBO» HYXKHBI CMBICJ, BbITEKAIOIIHH H3
JHaJIeKTHKH Pa3BHTHs COLHAJHCTHYECKOH NMpPaBOBON CHCTEMH B NpaBHJa
KOMMYHHCTHYECKOTO PEryJHpOBaHHS, TO €r0 BBEeJEeHHE OKaXXeT BecbMa
KOHCTPYKTHBHOE BJIMSIHHE Ha NIPECTHXX MNpaBa M 3aKOHHOCTH, Ha paspa-
60TKy npaBOBHIX NpOGJeM, B TOM YHC/Ie Ha NOHHMaHHe POJNM U MecTa
COLIHAJIMCTHYECKOr0 NMpaBa B OOLIECTBEHHOM INporpecce, AHaJIEKTHKH €ro
Pa3BHTHS NpH Nepexojie K KOMMYHH3MY.

6. O pafibHeillleM H3JIOXXKEHHH 00IIETEOPETHUECKHX BOI-
pocoB B Kypce. B 3akiioueHHe paccMOTpPeHHS BONPOCOB
JIaHHoro pasjena cJjelyeT eue pas OGPaTHTh BHUMAaHHE
Ha KayeCTBeHHYIO cneuu(uKy oblieHapoJHOro InpaBa — He-
06XOIHMMYI0 H BaXHYI0O CTyNeHb IlepepacTaHHsi IpaBa B
BHICIIYIO (OPMY COLHAJbHOIO peryJHpPOBaHHS KOMMYHH-
CTHYeCKOro o0lecTBa, Ha ero 3HaueHHe KaK INpPeeMHHKa H
¢opMy pasBUTHSA Ha NPHHUHMIHAJBLHO HOBOH OCHOBe oOlle-
YyeJIOBEYECKHX  JOCTHXXEHHHi  HOPMAaTHBHO-DEryJSATHBHOH
KYJbTYPbI, COOTBETCTBYIOIIHX IIOTPEGHOCTAM COLHAJBHOrO
nporpecca.

310 W mnpelonpefensieT, Kak OBLIO YyXKe YIOMSHYTO
(I.3.5.), xapakrep M CTHJIb oOCBellleHHs npo6GJeM oOuiel
TEOpPHH IpaBa B HacrosuleM Kypce. I'aBHoe mpu HuX pac-
CMOTPeHHH — He IpocTo 0bliee, a Bce TO lleHHOe, HCTODH-
YEeCKH INepPCIeKTHBHOE, YTO COOTBETCTBYET COIHAJHCTHYeC-
KOH npupoje oOLIeHapOAHOrO NpaBa, YTO MOXKeT OHITb HM
yoBoeHo W pa3BHTO. Coo6pasHoO 3TOMY B NOCJEAYIOLleM H3-
JIOXKEeHHH, KaK M paHee, obOlleTeOpeTHYECKHE IOJIOXKEHHS
OCBellalTcs B Kypce Tak, YTO OHH OPHEHTHPOBAHH Ha
o0lleHapojHOe mpaBo (Y4TO MpeaompejessieT BO3MOKHOCTb
NpPSMOro HCMOJIb30BaHHSI OTHOCAIIUXCA K HeMy ¢akTHuec-
KHX paHHbix). M, takuMm o6pasoM, B mocieaymoulell xapak-
TEepHCTHKe 00LleTeopeTHYECKHX BOINPOCOB, KOJb CKOpPO HET
YNOMHHAHHA 00 OTHECEHHH TeX HJH HHEIX MOJIOXKEHHH K
3KCIIydTaTOPCKOMY INpaBy, peub BO BCeX CJydYasix HJIET
O COIHAJHCTHYECKOM OOLIEHapOJHOM IpaBe Ha COBpEMeEH-
HOM 3Tane €ero pa3BHTHS.



Pa3den nwemeepmotii

ITPABO B CHCTEME |
HAJICTPOHKH KJIACCOBOIQ
OBII[ECTBA

I'rasa 11

HAJCTPONKA HAJl 3KOHOMHYECKHM
BA3HCOM KJIACCOBOI'O OBLILECTBA
H NMPABO. NPABO U ITOCYIAPCTBO

1. MpaBo —uyacTb HaACTPOAKH HaA 9SKOHOMHYECKHM
6asdcoM KiaaccoBoro oO0uecTBa. DKOHQMHYECKHH Gasuc
ABJISIETCS OCHOBOH OOmecTBa K4K CHCTEMbl, HHTETPHpYIO-
1ed BCE "Br0 - yacTw, €0 NOACHCTEMB B €IHHBII OPraHH3M,
o06ycJIOBJMBAIOIIE B KOHEYHOM CYeTe HX COJepIKaHHe,
(YHKUMOHHPOBaHHe, pa3BUTHE.

Uro ke Kacaercsi OCHOBHHIX YympaBJsiollHx (rocynap-
CTBO) M peryJHpylouHx (NpaBo) MeXaHH3MOB OOllecTBa,
TO, Hajl0 MoJararth, ONpelensiollas poJb 3KOHOMHYECKOTO
6asnca MO OTHOUIEHHMIO K HHUM SIBJSETCS He TOJBbKO TaKoMH
e, KaK H N0 OTHOIIEHHI0O KO BCEM MPYTLHM IOJACHCTEMAM,
BXOASIIHM B HaACTPOHKY, K HO M OJHxkaiimei, GoJjiee Hemo-
cpeIcTBeHHO!, npaMoi. BRIR._ TOCYAAPLIBO—H—HPAaBO —
3aTo pacnouomenwwg&w 4acTH
Hanclpouxu, Kak Obl JONMOJIHAIOUIHE €ro YyIpaBALIQUINMY
M DETYJIHDPVIOIMHMH MEXaHHU3 Ouu Haubosee O6JIH3KH
K 6aammﬁﬁonsnoncmy HMEHHO IO
CBOEMY OPraHH3yIOlLleMy, PeryJaTHBHOMY B oOluecTBe Ha-
1* 163



sHauenuto. OcTaBasich 3JeMEHTaMHM HaJCTPOAKH, OHH TeM
He MeHee KaK YNpaBJSIOllHe, peryjupyioline HaKkTopH sB-
JAI0TCH  GIHXKAHIIMMH <«IIOMOLIHHKaMH» 6asHca. 3HaAuMT,
0COOEHHOCTH NpaBa, KaK H rocynapCcTBa, HENOCpeACTBEHHO
06yC/IOBJIEHE 3KOHOMHUYECKHM 0asHCOM He TOJIBKO MOTOMY,
YTO TaKyl0 poJib OH HrpaeT IO OTHOLIEHHIO K HaJCTpoHKe
BOOGILE, HO H NMOTOMY, YTO GYHKIHOHHPOBaHHE 3KOHOMMHYe-
ckoro 6GasWca H NIpaBa Kak peryJHpYIOIHX, pa3yMeercs,
Pa3HONOPSAKOBEIX, H BCE e peryJupymoumux ¢axkropos!,
CaMbIM NpPSMBIM 06pa3oM B3aHMOOOGYCJIOBJIEHO.

dopmupoBaHHE M pa3BHTHE HAIMOHAJbHBIX IPaBOBHIX
CHCTEM NOBCEMECTHO NEMOHCTPHPYET NpsSMYi0, camyio GJiH-
XKafmyro cBsA3b MpaBa H OOLIECTBEHHO-NPOH3BOACTBEH-
HbIX OTHOIIEHHH COOCTBEHHOCTH, TPYIOBHIX OTHOUIEHHH
H JIp.

B JauTepartype B NpHHIHNE CHPaBeNJHBO IOAMEYEHO,
YTO OTHOLIEHHST COGCTBEHHOCTH, TpEXJe BCEro BelIHbIE
OTHOILIEHHS, OTHOIIEHHs BJAJeHHS, B IODHAHYECKOM BBI-
pPaxKeHHH, B BHIE IOPHIHYECKHX HHCTHTYTOB, He TOJIbKO
CTaJM HCXOAHHIMH H (yHIaMeHTaJbHEIMH YacTIMHK mpa-
BOBBIX CHCTeM2, HO H BO MHOTOM ONpeJeNUJIH 0COGEHHOCTH,
CBOMICTBAa NpaBa KaK chneuH(HYecKOro COLHMAJbHOrO ¢eHo-
MeHa3, ,

IMonuepkuBasi npsiMyro 0GyCJIOBJIEHHOCTh NpaBa 3KOHO-
MHuecKHMM 6asHcoM, ero OJaHXKaflyi0 3aBHCHMOCTb OT Ma-
TePHaJbHOI0 NPOH3BOACTBA, HYKHO BMECTE C TeM He ymyc-
KaTb H3 IIOJISI 3PEHHS CJOXHOCTb, MHOrO3BEHHOCTb 3TOH
00yCJIOBJIEHHOCTH, 3aBHCHMOCTH. OTMeyast poJib 3KOHOMH-

! Orciona B KayecTBe THIOTE3b MOXHO TNpPEANOJOXHTb, HE Cylle-
CTBYeT JM 0OBeKTHBHasi OGLIECOUHaNbHAs 3aKOHOMEPHOCTb, CYTh KOTO-
poft cOCTOMT B TOM, 4TO (haKTHUECKAsi PEryJNATHBHAs SHEPTHs NpaBa H
IOPYTHX DEryJAATHBHHIX MEXaHH3MOB, OTHOCAINHXCA K CYObeKTHBHOA
CTOpPOHE JH3HH OOIlecTBa, HaXOAHTCA B 06paTHOR NpONOpUHOHANbHOR
3aBHCHMOCTH OT (aKTHUECKOM BEJHUHHH OINpefieNsIoero Bo3aeAcTBHA
Ha COUMANBHYIO XH3HL SKOHOMHYeckoro G6asuca. Ecam ucxomuth H3
TOro, YTo OOIIECTBO B KaXAHA MOMEHT HYXJaeTcsi B ONpeaeJeHHOR
Mepe COLMAaJbHOTO PETryJHPOBaHHSA, TO HJs NMORXOGHOTO NpEANOJNOXKEHHS
€CTh BECOMHE OCHOBaHHS.

2 JI. C. SlBnu numer: «Buaumo, npaBo (MHCTHTYT COGCTBEHHOCTH,
KYMJIH-TPOJIaXXH H T. I.) TeCHee CBA3aHO C NPOH3BOACTBEHHHIMH OTHO-
WeHHSMH, YeM BCe HHbe HAaJCTPOeuHble sIBJEHHS®, a <CJOMHBIUAACA
jopuaugecKas hopMa COGCTBEHHOCTH NMpOYHee «CHAMT» HAa CBOEM SKOHO-
MHUECKOM  CONEpXKaHHH, 4YeM  TOJHMTHKO-BJACTHHE  OTHOLICHHS»
(Aeuu JI. C. O6was Teopus npasa, c. 29, 53).

3Cm: Cnuprnounos JI. U. CounanbHoe pasBuTHe H NpaBo,
c. 41, 89 u np.
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yeckoro 6asHca IO OTHOIIEHHIO K HaACTpoiike, ®. DHresnc
nucan: «JIIOAH cCaMHM JeJNalT CBOI0 HCTOPHIO, OXHAKO B
IaHHON, HX 06ycJOBJHMBaloLleli cpele, Ha OCHOBe yXe CY-
IIECTBYIOIIMX JNEeHCTBHTEJbHHIX OTHOIIEHHH»,

BosneficTBHe 0611eCTBEeHHO-IPOH3BOACTBEHHBIX OTHOILE-
HHH Ha NMPaBO HMEET XapakTep IJIABHOH, CTEPXKHEBOH JIH-
HHH. Hapsany ¢ Heil cymectsyioT W Apyrue, no6GoyHsie, BTO-
pHYHble, NepeKpellHBalOLIHeCs JHHHH, KOTOPhle BEIPaXKaIOT
BCIO COBOKYNHOCTb NOTPeGHOCTEll OOLIEeCTBEHHOI'O Pa3BHTHS
H TAHYTCSl OT NMPOH3BOAHTEJBHBIX CHJ, OT 06JIacTH rocynap-
CTBEHHO-NIOJIHTHYECKOH, OTHOUIEHHH MIE0JIOTHYECKHX, OT
OO0ILeCTBEHHOTO CO3HAHHS, HPABCTBEHHBIX M HHBIX, HAlHO-
HaJIbHBIX OTHOUIEHHH, OT cdepbl JHYHBIX, CEeMeHHBIX, GBITO-
BHIX OBfidell. ['1aBHbIe M3 3THX 3aBHCHMOCTEH II0OKa3aHbl Ha
cxeme 5.

Kpome ToOro, HecMoTpsi Ha Osuxkaiillee Bo3JeficTBHE
Ha npaBo OOILLECTBEHHO-NPOH3BOJACTBEHHbIX OTHOLIEHHH,
Bcex norpebHocTell OO6ILECTBEHHOrO pPa3BHTHS, 3TO BO3-
JIefCTBHe SIBJSIETCS BCe 2Ke TaKHM, KOTOpOe INPOXOJHT ye-
pe3s psl NPOMEXYTOYHBIX 3BeHbeB. K 1eno He TOJBKO B
TOM, YTO Tpe6GOBaHHS 3KOHOMHYecKoro 6asuca, Bcero 06-
IeCTBEHHOTO DPa3BHTHS MOJIKHBI NPOHTH Yepe3 BOJIO TIO-
cygapcTBa M OOBEKTHBHPOBATbC B BHIe crelu¢pHYeCKOro
COLMAJIbHO-KJ1AaCCOBOTO  HHCTHTYLUHMOHHOrO  06pa3oBaHHs.
CyliecTBEHHO BaXKHO TaKXKe TO, YTO CaMH 3TH TpeGOBaHHs
JOJI2KHBI IPHHHUMATb, roBops cjoBaMH @. Hresbca, popmy
IOPHAMYECKOTO MOTHBa»5; H B 3TOM CBOEM KauecTBe OHH
NepBOHayaJbHO HEPENKO BHICTYNAIOT KaK sIBJEHHS NpaBo-
CO3HaHHs, BBIPa)KalollHe  HeNOCPeACTBEHHO-COLHAJbHbIE
TPHUTS3aHUSA, B TOM YHCJE NPHUTSA33aHHST Ha COOTBETCTBYIO-
Ilee IOPHIHYECKOE YperyJHpoBaHHe, Ha TO, 4TOGH BOIJIO-
THTbCA B IOPHAHYECKHX YCTaHOBJeHHsX. VIMeHHO 3xech B
npouecce ¢GOpMHPOBAaHHS NpaBa KaK HHCTHTYLHOHHOTO 00-
pPa3oBaHHA BKJIIOYAIOTCS CYGBbeKTHBHbBlE (DAaKTOPHI—IODHAH-
yecKkasi HayKa, CJOXHBLIHECS NPaBOTBOPYECKHE TPadHUMUH,
npaBoBast KyJbTypa.

I'naBHOe Xe, YTO B NaHHOM MecTe HeOGXONMMO OTTe-
HHTb, — 3TO OTHOCUTEAbHYIO CAMOCTOATEAbHOCTb TpaBa IO
OTHOIIEHHIO K OOLIECTBEHHOMY OBITHIO, K OOLIECTBEHHO-
NPOM3BOJACTBEHHHIM OTHOWeHHssM., OTHOCHTeNbHass CaMo-
CTOATENbHOCTbh IIPaBa BLIPa)KaeTcsl B HAJHYHH y HEro CBO-

‘4 Mapkc K, dureasc @. Cou,, 7. 39, c. 175.
® Mapkc K, Dureasc ®. Cou, T 21, c. 312,
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Cxema 5

[NOJIOJKEHHE ITPABA B CUCTEME HAICTPOMKU
KJIACCOBOT'O OBLIECTBA

OBHMECTBEHHOE
CO3HAHUE

roCy IAPCTBO - —t — —

w4

Ty |
MPABO I \\ I
| l
| |
l

3KOHOMUYECKUI BA3UC

@ — cdepbl B3aH MONPOHH KHOB EHHU A

HX, OTHOCHTEJbHO CaMOCTOSIT€JbHBIX 3aKOHOMEPHOCTeH, B
BO3MOXHOCTH €ro OTHOCHTEJbHO CaMOCTOSITEJBHOTO pa3BH-
THA, B CYIIECTBOBAHHH Pa3HOOOGpPasHbHIX HALHOHAJIBHBIX
CHCTeM, CTPYKTYDHHIX OOLIHOCTel, ceMell IpaBOBHIX CHC-
TeM, B 0cCO0OH NpaBOBOH KYJbType, B crneuudpHYeCKOM Ipa-
BOBOM Iporpecce.

BelpaxkeHHeM OTHOCHTEJIbHOH CaMOCTOSITEbHOCTH IpaBa
KaK 4acTH HaACTPOHKH HaX 3KOHOMHYECKHM 6a3HcoM KJac-
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CoOBOro O6IIECTBA fIBJSIETCS NPEeeMCTBEHHOCTh B MpaBe’, ka-
carolasicsi B OCHOBHOM e[r0 TEeXHHKO-IOPHAHYECKOro cofep-
XaHHd, a B IPaBOBBIX CHCTeMaX 3KCIJIyaTaTOPCKUX TH-
OB — COLHAJIbHO-TIOJIMTHYECKOTO COJEPKAaHUS.

HanGosnee »ke BaXXHBIM BbIPaXKEHHEM  OTHOCHTEJIbHOH
CaMOCTOSITE/NILHOCTH NpaBa sBJSETCS €ro aKTHBHAas pOJIb,
ezo obpartHoe go30elicT8Ue HA IKOHOMUHECKUL b6asuc Kiaac-
co8020 obujectsa (BTOpasi, BCTPeYHAss CTOPOHA COOTHOILe-
HHsl 3KOHOMHYeckoro 6asuca u mnpansa). [IpaBo nortomy
H mnpeacTaBJisger co60H 3aKOHOMEpHBIH, HeH30eXHBIH Ipo-
AYKT 3KOHOMHYeckoro 6asuca KJaccoBoro oO6liecTBa, 4YTO
6e3 mpaBa HEBO3MOXXHO B JaHHBIX COLHaJIbHO-3KOHOMHYEC-
KHX, COLIHAJIbHO-NIOJHTHYECKHX YCJIOBHSIX COXDaHeHHe, yI-
poyeHHe M pa3BHTHE TOCIOACTBYIOIIHX OOLIECTBEHHBIX OT-
HOIIeHHH, (YHKUHOHHPOBaHHe obLlecTBa KakK LEeJOCTHOrO
COLIHAJIbHOTO OpraHHu3Ma.

2. TlonoxeHue mpaBa B CHCTEMe HAACTPOHKH. IIpaBo
OTJIMYaeTcsl «ABOHHOM» HAJACTpPOEYHOH INpHpOmOH: Kak
siBJIeHHe, KOTOpPOe OTHOCHTCS K CyGBeKTHBHOH CTOpOHe
JKH3HH KJaccoBoro o6lIEeCTBa, OHO HMeeT YepThl, CBOMCT-
BEeHHble OOLEeCTBEHHOMY CO3HAaHMIO, H BMECTe C TeM Hpel-
craBiseT co6Goii ocobylo, OTJIHYHYIO OT <«IPOCTO» oObuiecT-
BEHHOTO CO3HAHHA 4acTb HaJCTPOHKH — 00 beKTHBHPOBaHHOE
B CIenu(dHYecKOM COLHMAJbHOM (eHOMEeHe HHCTHTYIHOH-
Hoe o0pasoBaHHe, cyllecTByollee H GYHKIHOHHpYOLIEe
BO B3aHMOJEHCTBHH C APYrHM HHCTHTYLHOHHHIM o06paso-
BaHHEM — rocyJlapCcTBOM, C HHBIMH HHCTHTYLHOHHBIMH 00-
Pa30BaHHSIMH NOJHTHYECKOH CHCTEMBI.

B coorBercTBHH ¢ 3THM NOJIOXKEHHe NpaBa B CHCTEME
HaJICTPOHKH MOXeT ObITb NPOCJEXKEeHO IO ABYM OCHOBHBIM
JHHHSAM:

BO-NIePBLIX, MO JHHHH COOTHOLIEHHs NpaBa C rocyaapcrt-
BOM H HHBIMH YacTsIMH NOJIHTHYECKOH CHCTEMBI;

BO-BTOpBIX, IO JIHHHH COOTHOIUEHHS NpaBa ¢ (popMaMHu
006111eCTBEHHOI0 CO3HAHHS M B OCOOEHHOCTH ¢ MX HODMAaTHB-
HBIM BbIpaxKeHHeM, C CHCTEMaMH COLHaJbHEIX HODM, B psi-
Jle cay4yaeB BecbMa OJM3KHMHM K IIpPaBy, TECHO C HMM KOH-
TaKTHPYIOLIHMH. )

6 Cm.: Heunoscku Heno. IlpeeMctBeHHOCThr B mpaBe, C. 32 n
cnex. ABTOp, B YacCTHOCTH, NHIeT: «Pa3BuTHe lpaBa €CTb € jlH H LI H
Mpoumecc, JOrHYeCKH O3HAYaIOUIMH, YTO 3JIEMEHT NPEeMCTBElIHOCTH B
HeM He Moxer He npucytctBoBaTh» (¢ 33). Cm. taxke: B ao6a-
eB B. K. Cosercxoe NpaBoO KakK JorHueckas cHCTeMa, c¢. 70 u cael.
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3. MpaBo u rocymapcrBo. EpuHCTBO, B3aHMOOOYCJOB-
JIEHHOCTb, B3aHMONPOHHKHOBEHHE TroCydapcTBa M IpaBa —
OJHO M3 pellaloliuX, KJIOYeBbIX METOMOJIOTHYECKHX I0JIO-
JKeHHH, BBIPAXAIOWIHX MapKCHCTCKO-JEHHHCKHH IOAXOH K
npasy.

KoHeuHo, rocyzapcrBo M npaBo — pasHble YacTH Hal-
CTPOHAKH Haj 3KOHOMHYecKHM O6a3ucoM KJiaccoBoro obiue-
CTBa.

T'ocynapcTBo — opraHusanusl MOJHTHYECKOH BJIACTH, COC-
TOsIllast U3 Opeanos (OpyAMit BJacTH). B cBoelt cOBOKymHO-
CTH 3TH OpraHnl 06pasylT MeXaHH3M rocyaapcrBa, o6Ja-
JalolHi onpefeseHHOR MaTepHaJbHOH CHJOH MJs OCYLIECT-
BJIEHHs1 OPraHH30BaHHOI'O yNpaBJleHHs, a NpPH Heo6XOAHMO-
CTH M JJI OPraHH30BAHHOTO NPHHYXKAEHHS.

IIpaBo ke HMeeT MHOe CTPOeHHe, HHOe HeNoCpelCTBEH-
Hoe cofepxkanue, OHO BHIpaxkaeTcss B CHCTeMe o6leo6s3a-
TeJIbHBIX HOPM, KOTOpDble HOCSIT (pOpMaJIbHO-ONpelleseHHBIH
xapakrep. IlpaBo, TakuM o06pa3oM, IO CBOEMY CTPOEHHIO
BIJIOTHYIO IIDHMBIKaeT K O6liecTBEHHOMY CO3HaHHIO.

Kaxxnoe H3 HUX, rOoCyZapcTBO HJHM INpaBO, MMEET CBOE
6niTHE, CBOH OCOOHIH CHOCO6 00 beKTHBH3AIHH B XKH3HH 00-
niectBa, CBOM crneuubuyeckHe (YHKIHH, OTJIHYAETCS OCO-
601, TOJBKO eMy, FOCyAapCcTBY HJH IpaBy, NIpPHCYLLeH co-
[HAJIbHO/ LEHHOCTbIO, NPHHAJJIEXKHOCTbIO K GJH3KHM, Yacs
THYHO COBNAJAIOIIMM, HO BCe XK€ K Da3HHIM IJacTaM CO-
IHAJbHOH KH3HH — OAHO (TOCYAapCTBO) — K COI[HAJBHOMY
ynpaBJleHHI0, Apyroe (IpaBO) — K COLHAJBLHOMY peryJupo-
BaHHIO.

Tem He MeHee HeOGXOAMMO C IpeJeNbHOH CHJIOH IMOJA-
YepKHYTb 2aybokoe eOuHcT80 rocynapctBa M npaBa. OHH
e[HHBl BO MHOTOM: rocyJapCcTBO M IIPaBO BO3HHKJIH M CY-
LIeCTBYIOT BMeCTe, AJIsi HHX NpHCylld B oOLieM OJZHOTHII-
Hble CIocOGH BO3AEHCTBHS Ha COLMAJBHYIO XXH3Hb, OHH 00a
ONMHAKOBO OJM3KH K 6asucy, HauGojee BaxKHH HAJsI HeEro.
M rocymapcrso, H mpaBo IycThb HEOJHOYDOBHEBble, HO BCe
JKe MHCTHTYHHOHHHE, CTPYKTYpPHPOBaHHbIE COLMAJbHO-IIO-
JHUTHYecKHe 00pasoBaHHsl. CyllleCTBEHHO, YTO H TO H APY-
roe o6JaflaeT HENOCPEACTBEHHO COLHAJbHO-IIOJHTHYECKHM
Co/lep>KaHHeM, OJHHAKOBO INPOTHBOPEYHBOH KJAacCOBOiH Cy-
IIHOCTBIO, CHOCOGHOCTBIO BHICTYNaThb B KauyeCTBE MOLIHOM
KJaCCOBOH CHJIBI M, CJIeNO0BaTeNbHO, B HaHHOM OTHOLIEHHH
OJHHAKOBOH COIHAJIbHOH LE€HHOCTBIO.

Pewaromas cropona riy60Koro eaHHCTBa rocyaapcrBa
M NpaBa — HX 83aUMO00YCAOBAEHHOCTb, 83AUMONPORUKHOBE-
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nue. TocynapcTBeHHass BJIaCTb MMEET KOHCTHTYTHBHOE, OIl-
peneJsiioliee 3HaYeHHe JJIs1 caMOro GHITHS TpaBa Kak 0co00-
ro. HHCTHTYUHMOHHOrO 06pa3oBaHMs, AJS CYIIECTBOBAHHS
€ro CBOHCTB H DEeryJsTHBHBEIX KauecTB. B o6mieob6sizaTesb-
HOfi HOPMATHBHOCTH H BCeOOLIHOCTH INPaBa, B ero ¢opMmalb-
HOH OINpeNeNeHHOCTH, B ero OoGecmeyYeHHOCTH, B €ro CIo-
COOHOCTH 1aTh «rapaHTHPOBAHHBIA pe3yJbTaT» H AP. 3PHMO
HJIH HEe3PpUMO IPHCYTCTBYeT rocyfapCTBEHHasi BJIACTh, KO-
Topas Kak OBl NMpocayMBaeTcss B caMylo IJIOTh mpaBa. [la
H camoe popMHpOBaHHe NIpaBa, IpOLECC NMPaBOTBOPYECTBA,
NpHYeM BO BCeX CTPYKTYPHHIX OOLIHOCTAX MNpaBa, H B He
MeHBbIIeH CTeNeHH (YHKUHOHHPOBAHHE NpaBa, NMPHMEHEHHe
IOPHIHYECKHX HOPM INPSMO CBSI3aHBI C AESITEJBHOCTBIO IOCy-
JapCTBEHHHIX OPraHOB — 3aKOHOJATeJbHBIX, aJMHHHCTpA-
THBHHIX, CyAeOHBIX U Ip.

Ho TyT cpasy ke Hy:Ha OroBopKa: HeJb3si TPAKTOBAaTh
B3aHMOOOYCJIOBJIEHHOCTL H B3aHMMONPOHHKHOBEHHE rocyaap-
CTBa H NpaBa Kak a6GcoJloTHOe H TeM 6GoJjiee KakK OLHOCTO-
pOHHee, TOJBKO KaK 3TaTHYeCKOe, Takoe, KOria npaso pac-
CMaTpHBaeTCsl B KauyecTBE BCEro JIMUIb MHCTPYMEHTa rocy-
JapcrBa.

Jla ¥ KOHCTHTYTHBHOE 3HaUeHHEe TOCyLapCTBEHHOH BJa-
CTH AJIS TpaBa, AJSl €ro CBOACTB M peryJSTHBHBEIX KayecTB
He sBJseTcss abcoMOTHBIM. UM nesio He TOJBKO B TOM, YTO
B 3KCIVIyaTaTOPCKUX (opMauusx, B YCJIOBHSX CpelHeBe-
KOBbsl HAallJachb aJbTePHATHBA, XOTS W HEe pPaBHOLEHHaf,
rocy1apCTBEHHOH BJIACTH — LIEPKOBb (IIePKOBOE, KaHOHH-
yeckoe npaso). IIpu coumannaMe 3akoHOMepHBIM B op-
MHpOBaHHH ¥ (YHKIHOHHPOBAHMH INpaBa sBJseTCS Jes-
TeJIbHOCTb OOILeCTBEHHOCTH. [JIaBHOE 3aKJIIOYaeTcsi B TOM,
4TO «IPHCYTCTBHE» I'OCYJapCTBEHHOH BJIACTH B CaMOf TKa-
HH NpaBa He JHIIaeT cBOeoGpas3usi, caMOOGBITHOCTH NpPaBo-
BYIO JNeHCTBHTEJbHOCTb. BoJsiee TOro, o cBOel NMpHpOLe OHO
TaKOBO, YTO BBHICTYNaeT B NpaBe He HENOCPEACTBEHHO, T. €.
KaK roCyIapCTBEHHOE, a B HOBOM KayecTBe —B KayecTBe
crenH(HYECKH NMPaBOBBIX CBOHCTB, PETYJISTHBHBIX MeXaHH3-
MOB, 0cOOBIX 3aKOHOMepHOcTell’. BecbMa moKasaTesbHO,

7 droro He yuuthiBaeT II. M. PaGuHoBHY, KOrAa CO CCHUIKOR Ha
eIMHCTBO rOCynapcTBa M npasa oH Bcien 3a I1. E. HenGafo orcrau-
BAaeT MBHICJAb O CYIIECTBOBAHHH TOJBKO EIHWHBIX TOCYyNapCTBEHHO-NPaBo-
BEIX 3akoHOMepHocTeli (cM.: Pa6unosuu TI. M. VYnpouenne 3akoH-
HOCTH — 3aKOHOMEpHOCTb coLiaju3Ma, c. 26). Bnpoqely, 3Ta MBICJb
ABTOPa HAXOAHTCH B NPOTHBOPEYHH C ero OPHEHTHPOBKOH Ha HaXoxne-
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YTO rOCyAapcTBO, HCNONB3YSl NpPaBOBble (POPMBI KaK CPElACT-
BO IJ1s1 PELIEHHS CBOMX 3aJay, NOJKHO «MHPHTBCS» CO BCEM
TeM, UTO NpaBy MNpHCyLle H YTO, GHLITh MOJKET, He BIIOJIHE
COTrJIacyercsi C TEMH HJH HHBIMH COIHaJIbHO-NOJHTHYECKHMH
roCyLapCcTBEHHbBIMH 3aJayaMH. DTHM, BHIMMO, ¥ OOBSCHSA-
ercsa nogmeuyenHass K. MapkcoM BO3MOXKHOCTb HCIIOJIb30Ba-
HHMS TPYASIIHMHCS B 3KCIJIYaTaTOPCKOM OOGlLeCTBe IIPaBo-
BHIX (OpM B CBOMX HHTepecax, a He B HHTepecax IIpaBH-
TeNbcTBa,

+ JlocToiHO BHMMaHHA H TO OOCTOSITENBCTBO, YTO TrOCY-
ZapCTBO, aKTHBHO HCINOJIb3YIOlllee NPABO B KayecTBE CBOEro
HHCTPYMEHTa, B CBOIO OuYepelb MOXKET pPacCMaTpPHBAThCS
KaK UHCTPYMeHT no oTHowexuto K npasy. Ecan npaBo 06-
Janaer cBoef, CcoOCTBEHHOH II€HHOCTbIO B obuiecTBe (B
YaCTHOCTH, BBIPaXKEHHOH B OGeCNeYeHHH YNOPSAOYEHHOMH
COLHAJIbHOM aKTHBHOCTH, B MCKJIIOYEHHH NpPOH3BOJa H 6e3-
3aKOHHS), TO BIIOJIHE €CTECTBEHHO, YTO 044 npasa (HJs BbI-
MOJIHEHHSI NPHCYLUIHX eMy crHeuHdHYeCKHX 3ajnay) CBOEro
pola HHCTPYMEHTOM, 3JIeMEHTOM obecneyuTeJbHbIX Mexa-
HH3MOB SIBJISIETCS T'OCYapCTBO®.

EcTb eme onWH HEMaJIOBaXKHBIH aCIEKT, XapaKTEpH3YIO-
KA 0co6Yy10, CAMOCTOSITENIbHYIO LIEHHOCTh IpaBa IO OTHO-
LWIEHHIO K TOCyIapCTBY, — aCNeKT, BeCbMa CYLIeCTBEHHBI
IJIs1 COLLMAJIHCTHYECKOro OOIecTBa.

Kaxk ocoboe HancTpoeuHoe siBjenue, obJjafgaomiee cBoei
COLlMAJIbHOM IIEHHOCTBIO, TPABO HE TOJBKO BBICTYNaeT B Ka-
YyecTBe OPYAMsI FOCYAapCcTBa, HO M HMEET IO OTHOIIEHHIO K
HEMYy caMoOCTosiTeJIbHOe 3HaueHue!? — sBiseTcsi CPeACTBOM
nesecoobpasnoit U 3¢ deKTHBHON OpraHH3alMH TOCyLapcT-
BEHHOH BJIaCTH. DTOT acNeKT B3aHMOCBSI3H TOCyZapcTBa H
npaBa B COLHAJHCTHYECKOM OOLIECTBE BBIpaxKaeTcs B CBS-
3aHHOCTH TOCYJapCTBEHHbIX OPraHOB AEHCTBYIOLIHMH 3aKO-
HaMM M HM3JaHHBIMH Ha HX OCHOBE NOJ3aKOHHBIMH HOpMa-

HMe B TOCyapcTBe M NpaBe CHELH(HYECKHX 3aKOHOMEPHOCTEH, ¢ ROCTH-
MEeHHSAMH Hallell HayKH B YCTaHOBJEHMH OcoGeHHOCTedl rocynapcrsa
npaBa. BrosHe OCHOBaTeJPHO INO3TOMY, YTO YKa3aHHas MbICIb
I1. M. PabuHoBHya He Haunla NMOANEPXKH B JaHTepatype (cM.: CoB. ro-
cynaycmo u npaso, 1976, Ne 9, c. 147).

Cm: Mapkc K, Dureabc &. Cou, T. 16, c. 198.

9 O psAje BaXHBLIX AaCNEKTOB COOTHOLIEHHSI TOCYAAapCTBa H TNpasa
cM.: Henosckxu Heno. EXHHCTBO H B3auMoJeficTBHE Ha NbpxKaBaTa
L3¢ npaBaTo Codus, 1979.

9 CM.: SIBuu JI. C. O6 ofHOM H3 acCNEKTOB B3aHMOCBSI3H NpaBa
H rocynapctsa. — Ilpasosenenne, 1969, Ne 5, c. 33-—40.
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THBHBIMH akTaMmu'!. PaccMarpuBaemblii acneKkr B3aHMOCBS-
34 MnpaBa M TOCyAapcTBa B COLMAJHCTHYECKOM oOllecTBe
TMOJIyYHJl HbIHE NPEeNesNbHO YeTKoe 3aKperieHne B KoHCTH-
tyuun CCCP: «CoBerckoe rocyaapcTBo, BCe€ €ro OpraHsl
JeHCTBYIOT Ha OCHOBe COLHaJHCTHYECKOH 3aKOHHOCTH, obec-
MeYuBaIOT OXPaHy IpaBONOPsiAKA, HHTEPecoB 0OLIecTBa,
npaB H cBoGox rpaxaan» (cr. 4).

3nayende npaBa KaK HaJie)KHOTO CPEACTBa IeslecooGpasHol H 3¢-
(eKTHBHOM OpraHHM3allHH TOCYNAapPCTBEHHOH BJIaCTH B COLHAJJHCTHYECKOM
oblecTBe JaeT BO3MOXHOCTb HJISi BLIIBHXKEHHS M TEOpPETHYECKOro 060-
CHOBAaHHS KOHUEMIHH 20CYOapcTea 3aKOHHOCTYU (TOYHee — CTpOXKaiiluel
3aKOHHOCTH), KOTOPYI0 Ha[JIEXHT NPOTHBONOCTAaBHTb GypiKyasHoil Teo-
pHHM «NpaBOBOro rocypapcrsa». Ecau nocnennsisi cBopuTes K Tpe6opa-
HHIO TOJAYMHEHHS TOCYyHapcTBa HEKOH «Hiee NpaBa» (OHa Ha ¥IOBEPKY
OKa3blBaeTcsl «Hjeei» YaCTHOH COOGCTBEHHOCTH, BO3MOXHOCTH 3KCIIya-
TalMH H Ap.), TO KOHIENUHs roCyAapcTBa 3aKOHHOCTH, COOTBETCTBYIOLIAS
6ykBe u cmbicay cT. 4 Konctutyunn CCCP, TeopeTHuecKH oODBsCHSET
HEO6XOAHMOCTb DallMOHAJIbHOTO HCIOJIb30BAHHA MpPaBOBHIX (opm aJis
30 (eKTHBHOH OpraHM3allMl TrOCYJapCTBEHHOH BJIAaCTH, NpHYEM MNPaBoO-
BHX (opM B HX peaJbHOM, OCYIUECTBJISEMOM BHJE, B COOTBETCTBHH C
KOHKPETHBIMH YCJOBHSIMH JaHHOH COLHAJIbHO-KJIacCOBOH  06GCTaHOBKH.
Hapo rtakxe 3ameTuth, u4to caMa (opMmyna «mpaBoBas OCHOBa Trocy-
JapcTBeHHOH H OOllecTBEHHOH KH3HH», BhIBHHyTas XXV cbesgoMm
KIICC u 3axoHopatesbHo 3akpemseHHas B Kouctutyuun CCCP
(cT. 9), —3TO, B CYLIHOCTH, H €CTb KOHCTAaTallHs B YeTKOH NOHATHHHOM
KOHCTPYKIHH BO3pocCLieli POJIH NpaBa B 2KH3HH COLHAJHCTHYeCKOro 006-
IleCTBA, B TOM YHCJIE H IO OTHOIUEHHIO K COUMAJHCTHYECKOMY rocy-
ZapcTBy'2,

4, TlpaBo B MOJMTHYECKOj CHCTeMe oGumectBa, Ecau B
HauboJiee oblieM BHAE XapaKTePHUCTHKA B3aHMOOTHOLIEHUH
NpPaBoOBO# H INOJHTHYECKOH HAACTPOEK CBOAHTCA B OCHOB-
HOM K CBSI3H M K B3aHMOOOGYCJIOBJEHHOCTH IpaBa H rocy-
JIapcTBa, TO NpPH Pa3BHTHIX COLMAJBHO-MOJNHTHYECKHX OT-
HOILEHHSIX, IPH JeMOKPaTHYECKHX IMOJNHTHYECKHX PeXHMax
Hy»eH GoJiee IIHPOKHi MOAXOJ — OCBEIEHHEe MecTa H POoJH
npaBa B MOJHMTHYECKOH cHcTeMe (MOJIMTHYECKOH OpraHusa-
MK obuiecTBa), OXBaThIBalolleH KakK rocy1apCTBEHHbIE, TaK
H. HErocyAapCTBEHHBIE COLHAaJbHO-NIOJHTHYECKHE HHCTHTY-
LHOHHBIE 00pa3oBaHHs — NapTHH, OOLIECTBEHHblE OpraHH-
3alHH,

1l CM.: MapKCHCTCKO-JIeHHHCKasl o6l1asi TEOpHsi roCyAapcTBa H Inpa-
Ba. OCHOBHEIE MHCTHTYTHl M IOHATHs, c. 412—413, 418.

12 TTo muenuto M. C. CaMollleHKo, N0 OTHOIUEHHIO K OGLIEHapOAHO-
My rocyaapctsy OGOCHOBAHHO TOBOPHTb O <IOAJIMHHOM INIDAaBOBOM ro-
cynapcTse» (cm.: Cos. rocyaapcrso W mpaso, 1979, Ne 7, c. 62). Jra
Ke Hles BLICKasaHa B yKkasaHHo# Buiwe Kuure H. Henoscku.
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I1pu pa3BHTHIX COLHAJbHO-NMOJHTHYECKUX OTHOLIEHHSX, B
yCJIOBHSIX I€MOKPAaTHYECKHX NMOJNHTHYECKHX DEXHMOB'® mpa-
BO fBJsSeTCS HEOOXOAHMBIM KOMIOHEHTOM MOJHTHYECKOH
cHcteMbl. KoHeuHO, ee IJlaBHBIE, Y3JIOBble 3JIEMEHTH — 3TO
HHCTHTYLIMOHHblE COLHAJbHO-NIOJIMTHYECKHE 06pa30BaHHs
THNa OpraHH3al{il — rocyapcTBo, MOJHTHYECKHE MapTHH,
obliecTBeHHbIE OpraHu3anii. Bmecre ¢ TeM B CTPYKTYpy IO-
JIUTHYECKOH CHCTEeMBl B HECKOJbKO HHOH IJIOCKOCTH (B
IJIOCKOCTH PETYJNHPYIOLIHX MEXaHH3MOB) BKJIOYaeTCd H
IpaBo, KOTOPOE TOXEe SBJSETCS COLHAJbHO-KJIaCCOBHIM HH-
CTHTYLHOHHBIM 00Opa30BaHHEM U KOTOPOe BHINMOJIHSIET (QYHK-
IIHOHAJIbHO-CBA3YIOLLYI0 pOJib, obecrneuynBasi OCOOLIMH Me-
TOAaM#l Kak (pyHKUMOHHPOBAHHE NOJHTHYECKOH CHCTEMHI B
LIeJIOM, TaK H BBINOJHEHHEe 3ajlay, TOJbKO NpaBy H IpPHCY-
mux. MMeHHO Takas XapakTepHCTHKa IOJIMTHYECKOH CHCTe-
MBI, KOT'la pa3/jH4yaloTcs pPa3HOMJOCKOCTHBIE €€ 3JIEMEHTHI,
B TOM YHCJe BblAeJsieTcs (YyHKIHOHAJbHO-CBA3YIOLIHH, Op-
FaHU3YyIOUIHUHA 3JleMEeHT — NIPaBO, H IO3BOJIET HHTEpPIpETH-
poBaTh NMOJHTHYECKYIO OpPraHH3alHio oOlIecTBa B KauecTBe
CJIOKHOH, OPraHHYHOH CHCTEMBI, a He B BHJE NPOCTOH CyM-
MAaTHBHOH OGLIHOCTH COLHAJIbHO-NIOJHUTHYECKHX HHCTHTYTOB.

Oco60 Ba)XHO pacCMOTpPeHHe NpaBa B KauyecTBe CaMoO-
CTOATENbHOrO KOMIIOHEHTa IIOJHTHYECKOH CHCTEMBI COLHA-
JIHCTHYecKOro obliecTBa. 34ech OHO HapsiLy CO BCEM HHEIM
obGecrnieuuBaeT (QYHKIHOHHPOBaHHE COLHAJBHO-NIOJHTHYEC-
KHX MEXaHH3MOB, CBSI3aHHHIX C PYKOBOAsLIEH pOJbIO MapK-
CHCTCKO-JIEHHHCKOH NapTHH — HaNpaBJSIOLEH CHJBI, dApa
COLIHAJIMCTHYECKOH NMOJNUTHYECKOH CHCTEMBI.

B CCCP, kak U B APYrux COLHAJHCTHYECKHX CTpaHax,
H3 caMOH NpPHPOABI DYKOBOASILEH M HampaBJjsioulefl nes-
TeJbHOCTH KOMMYHHCTHYECKOH NapTHH, LeJeyCTpeMJEHHOM
Ha BOIIOLIEHHEe B KH3Hb MAapPKCHCTCKO-JIEGHHHCKHX HayaJ
HayyHOro YymnpaBJieHHs OOLIeCTBOM, Ha INpHAAaHHe IJaHO-
MEpPHOro, Hay4yHo O60CHOBaHHOro Xxapakrepa 6opbbe Hapoaa
3a COIHMAaJH3M H KOMMYHH3M, BhITeKaeT 0ObeKTHBHAas He-
06X0AMMOCTb HCNOJIb30BAHHS TAaKOIO COLHAJbHO-NIOJHTH-
YECKOro HHCTHTYTA, KOTOPHIH [aeT BO3MOXKHOCTb JNOCTHI-
HyTb BCeOOlllero, HOPMAaTHBHOrO 3aKpEIJIEHHs KOPEHHHIX
HHTEpPecOoB Hapoja, MNPOBEAEHHS B XH3Hb HOJTOCPOYHBIX

13 TIpu Hepas3BHTHIX COLMANBHO-NOJMTHYECKHX OTHOLUEHHSIX, B ycCJO-
BUSIX aBTODHTAapHBIX NOJIMTHYECKHX PEXKHMOB, AJA OGO3HAUEHHS WHCTH-
TYUHOHHOTO «Cpe3a» INOJHTHUECKOH »KH3HH OKa3ulBalOTCA BIOJHE JO-
CTATOYHBIMH TOHATHS <«rOCyJapCTBO» H «MeXaHH3M (cHcTeMa) JHKTa-
TYphl TOCHOACTBYIOLLErO KJacca».
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fiporpaMM COMHANBLHOTO DPa3BHTHs, CTaGHJALHOCTH IOJHTH-
YeCcKoro Kypca, MpocTopa AJs COLHAJbHOH aKTHBHOCTH JIIO-
JHeil, UX KOJIJIEKTHBOB,

TakuM COLHAJbHO-NIONIHTHYECKHM HHCTHTYTOM H SIBJfA-
eTcsl COLMaJHCTHYeCKoe mpaBo. IIpaBo BO3BOAMT B 3aKOH
norpe6HOCTH obllecTBeHHOro pa3BuTHA. OHO OCHallleHO Aeil-
CTBEHHBIMH M HaJeXXHBIMH MeXaHH3MaMH, KOTophie obecre-
YHBAIOT MNpOBeJeHHe B KH3Hb CTPaTerHYECKHX INpPOrpaMm
O6LIeCTBEHHOTO Pa3BHTHS, KOPEHHBIX IPHHLMIIOB COLHAJH-
CTHYECKOTrO CTpPOs, YMOpsiAioyeHHe OOILECTBEHHbIX OTHOIIe-
HHH, OTHOCALIMXCS M K BBICOKOH OpPraHH30BaHHOCTH BCeH
COIIHAJIbHOH >KH3HH, H K CO3JAaHHIO OPraHH3alHOHHO-IOPHAH-
YeCKHX MNPEANOChIIOK [Jsi AOCTHXKEHHS B o0liecTBe BHICO-
KOH COLHAJIbHOH aKTHBHOCTH JIIOJeH, HX KOJIJIEKTHBOB.

CuaepoBaTesbHO, M 34€Cb — IIPH PacCMOTPEHHH MecCTa H
GYHKUHH INpaBa B IOJHTHYECKOH CHCTeMe — CTaHOBHTCS
OYEeBHIHOH HEJONMYCTHMOCTb YHCTO 3TAaTHYECKOH Xapakre-
PHCTHKH npaBa. B yCJIOBHSIX COLMAJHCTHYECKOTO OG6lecTBa
NPaBoO — TaKOH (YHKIHOHAJbHO-CBA3YIOILHHA KOMIIOHEHT MO-
JUTHYECKOH CHCTEMBI, KOTOPHIi B eIHHCTBE C (YHKLHOHH-
pOBaHHeM TroOCyAapcTBa OPraHHYeCKH CONPSKEH C PYKOBO-
Jslledl M HanpaBasIoOLlell AeATeJbHOCTbIO MapKCHCTCKO-Je-
HHHCKOH NapTHH.

5. llpaBo u counanbHoe ympaBjeHue. MecTo U poJb
npaBa B CHCTeMe HAJCTPOHKH MOTYT ObITb OXapaKTepH-
30BaHbl H NOJA HECKOJNbKO HHBIM YIJIOM 3PEHHS — ero CooT-
HOIUEHHS C COLHAJBHBIM YT pPaBJIEHHEM.

ITox sTuM yriom 3peHus (mpaBia, He 6e3 OroBOPOK —
06 3TOM JaJbllie) NPaBO MOXeT ObITb HHTEPIPETHPOBAHO
B KayecTBe ymnpaBJieHyeckoro siBjeHus!4, IlosHaBaTesbHBIH
3¢ ¢deKT OT TaKOH HHTepNpeTallHH 3aTpParHBaeT H COLHAJb-
HOe yInpaBJieHHe, H mpaBo. ['Jly6xke pacKpHIBalOTCS COAEp-
JKaHHe yNpaBJleHHsi, 06pa3ylolllie ero YacTH, OPraHHYecKoe
3HayeHHe 11 Hero IOpPHAHYECKHX MEeXaHH3MOB, a TaKXke OT-
YeTVIHBO BBIPHCOBBIBAIOTCSl YKPYNHEHHble CTaJHH yNpasJie-
HHS — cTaJusi (PUKCHPOBaHHA B OOGBEKTHBHOM IIpaBe €ro
HOPDMAaTHBHO-AHPEKTHBHOH OCHOBH H CTafHsi OINeEpPaTHBHOH
yNpaBJIeHYECKOH JNesiTeJIbHOCTH, rae «paboTaeT» Bechb apce-
HaJl IOPHAHYECKOro HHCTPYMeHTapHus. HoBule rpanu u oTTeH-

4 B coBerckoii 1OpHAHYECKOH JMTepaType OJHHM H3 IE€PBHIX Ha
YNpaBJIeHYecKyl0 NPHPOAY npaBa obpaTusn BHHManue B. M. Topuenes
(cM.: FTopwenep B. M. Cnoco6ul H opraHH3allHOHHEIE (OPMbI TPaBO-
BOTO DEryJHPOBaHHS B COBPEMEHHbIH MNEepHOA KOMMYHHCTHYECKOro CTpoO-
urenbcTBa. — ABTOped. mokT. Aucc., 1969, c. 6—8).
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KH NP XapaKTEPUCTHKe C MO3HLUMH HayKd yNnpaBjieHHs 1O-
JIy4aloT H NPaBOBble SIBJEHHS, B YaCTHOCTH IIPaBOBOE pery-
aupoBanue. Kak crneunudHyeckas ynpasJieHuecKasi AesiTelb-
HOCTb, @ MIOTOMY C HCNOJIb30BAHHEM NO3HTHBHOIO MOTEHIIHA-
Jla HayKH YNpaBJeHHs MOXeT ObITb DacCMOTPEHO NpaBo-
TBOpYeCTBO U NpHMeHeHHe npasa (I.18.3; 1.19.3.).

B 10 e BpeMs 6blI0 OB HENpPaBHJbHLIM IE€pPEOIeHHBATD
3HayeHHe yNpaBJeHYeCKOro mnoiaxoaa K npasy. OH B 3Ha-
YHTEJbHOH Mepe «NepeKpblBaeTcsi» JpyruM, 6oJiee opraHuy-
HBIM JJ npaBa. Beab couuasbHOR ynpaBJsIOLEH CHCTe-
MOH INIPH Pa3BHTHIX COLHAJbHO-NIOJHTHYECKHX OTHOLIEHHAX
ABJSETCS HMEHHO MNOJHTHYecKass cucreMalS. 3HauyuTt, NpH
pPaccMOTPEHHH B3aHMOCBSI3H NpaBa H rocyAapcTBa, MecTa M
poJiM MpaBa B INOJIHTHYECKOH CHCTeMe JaeTcs, XOTf H IpH
MOMOLIX HHOrO NOHSATHHHOrO ammapata, H XapaKTepHCTHKa
e[MHCTBA NIPaBa M COLHAJbHOI'O YNpaBJIeHHS.

A rnaBHOe, cOLMAaNbHBIN CTAaTyC NMpaBa He MOXKeT ObITh
CBeleH K €ro poJIH KaK HHCTPyMEHTa COLHaJbHOIO YNpaB-
JeHus!S, CounasbHbIi MOTEHUHA  H (YHKUHH NpaBa MHOTO-
IPaHHBE], HENOCPeACTBEHHO 3aTParHBalOT H OOIIeCTBO, H
JHYHOCTb, KacaloTcs o6JacTedl KH3HH obliecTBa, HaJeKo
BBIXOAALIUX 32 c(epy COLHAJbHOTO yNmpaBJIEHHS.

Ba30BEIM, HCXOAHBLIM AJISi XapaKT€PHCTHKH NpaBa sIBJs-
eTcsl BCE XKe IIOHATHE «COLHaJbHOE peryJHpoBaHHE», a He
MOHATHE «COLHaJbHOEe ympaBJeHHe», IIpu Bceit GJIH30CTH,
3HAYUTEJbHOM COBNAJEHHH IO COAEPXKAHHIO 06a NOHATHSA
HMEIOT CBOM CcrHeuHdHYeCKHe CMBICIOBble HarpyskH. IIpu-
yeM 6oJiee LIHPOKHM $IBJISIETCSl NMOHSITHE <«COLHAJbHOE pe-
ryJHpOBaHHe», XapaKTepH3ylolllee BaKHeHlllee KayecCTBO
o0llecTBa KaK IEJOCTHOTO COLMaJbHOrO OPraHH3Ma; COLH-
aJbHOE XK€ YNpaBJIeHHe BbIpa)kaeT XOTH H BaXKHeHylo,
CTEpPXKHEBYIO, HO TOJBKO CTOPOHY 3TOro KayecTBa — lLieJie-
HanpaBJIeHHOE YNOpsAOYHBalollee BO3JeHCTBHE Ha OOLIeCT-
BeHHbIE Ipoluecch!’,

15 Cm.: Tuxomupos 0. A IlpaBo H couuajbHOe ynpaBJieHHe
B DPa3BHTOM COLHAJIMCTHYECKOM o6mectse, M., 1978, c. 3.

16 Cm.: Asuy Jl. C. O6was Teopus mnpasa, c. 204. AsTop, B ua-
cTHOCcTH, nuwetr: «Korga peryjasiTHBHas poJb IpaBa TPaKTyeTcs... Iie-
JMKOM B acleKTe YINpaBJeHHf, Torja BOOOLIe MOSBJAETCH OIraCHOCTb
JAedopMHPOBaHHOM OLEHKH POJH Npasa B OOlLeCTBE, CBEJECHHS JIpaBa H
NPaBOBOrO pPEryJHpPOBaHUSA TOJbKO K CPEACTBY FOCYAAapCTBEHHOTO Y-
paBJIEHHUs,

17 Hago nosaraTh, H3BECTHYIO THNep6OJH3aLHIO DOJIM YIpaBJeHHS
ponyckaer B, C. Hdo6GpusiHOB, KOrJa pacCMaTpPUBAET €ro B KayecTBe
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6. Mpaso u dopmbl obuecTBeHHOro co3HaHus. Tpu 006-
CTOSTENbCTBA SIBJSIOTCS HCXONHBIMH IIPH PacCMOTPEHHH
COOTHOLIEHHS NMPaBa H 0OLIECTBEHHOTO CO3HAHHS:

BO-TIePBLIX, CaMO IPaBO MO ONHOM M3 CTOPOH CBoe# cy6-
CTaHIHH eCTb OOIIeCTBEHHOe CO3HaHHE, CKJIaJbIBaeTcs M3
HODMaTHBHBIX 0600IeHH, BONJOLIEHHBIX B COOTBETCTBYIO-
el CJOBECHO-3BIKOBOH (opMe;

BO-BTOPbIX, PaBO NPHHAMJIEKHT K SIBJEHHSAM NYXOBHOH
KyJbTYpHl, BBIpa)kaeT ONpelesleHHbEe IyXOBHble LEHHOCTH;

B-TPeTbHX, IPaBO KaK HHCTHTYLHOHHOe 00pa3oBaHHE OT-
JIMYaeTcss BCEOOIIHOCTbIO, CINOCOGHOCTBIO ONMOCPEACTROBATH
caMble pa3/iMYHble OTHOLIEHHS, MHCTHTYTHl M LEHHOCTH, B
TOM YHCJIe H H3 AYXOBHOH XKH3HH 0OLIEeCTBa.

IIpaBo HanGosee GJHM3KO KOHTAKTHPYET —H HE MPOCTO
B3aUMOJEHCTBYeT, a rNIy6OKO B3aUMONPOHHKaeT—C HIEO0JIO-
rHefl «nepBOro IMOPSAAKAa» — MOJHTHYECKHM CO3HAHHEM, 3TH-
YeCKHMH BO33DEHHSMH, H IIpexXJAe BCEro CO BCEMH KOMIIO-
HEHTaMH HJEOJIOTHH TOCIOACTBYIOIEr0 B JaHHOM OGILecTBe
kaacca. IlocpencTByoliMM 3BEHOM, HMEIOIHM OXHOBpe-
MEHHO CaMOCTOsITeJbHble (YHKIHH, SIBJASETCS B HaHHOH 00-
JIaCTH NPaBOCO3HaHHE. 3eChb MOXKHO IPOCJIeNUTb M GoJiee
ray6okHe CBS3H NpaBa C OGLIECTBEHHBIM CO3HAHHEM, C 00-
LIeyesIOBEYeCKHMH JOCTHXKEHHSIMH AYXOBHOH KH3HH oOlie-
crBa. IMeHHO B CBSI3H ¢ AyXOBHOH JKH3HBIO COLIMAJIHCTHYe-
cKoro o0lecTBa, BO3PacTAlOLIHM 3HaUYeHHEM JeMOKpaTH-
YeCKHX HayaJl B COLMAJBbHBIX OTHOLIEHHSX B 3HAYHTEJbHOMH
Mepe NpOSIBJSETCS LEeHHOCTb NpaBa Kak OO6LIeCOLHaJbHOTO
peryJsitopa, HHCTHTYLHOHHOTO BOIJIOIEHHS] COLHAJbHOH
CBOGOJE. H OTBETCTBEHHOCTH, OOeCHeyHBaIOLIEro COIHaJb-
HyI0 aKTHBHOCTb YYaCTHHKOB OOILLECTBEHHBIX OTHOLIEHHH H
B TO Xe BPeMs IPOTHBOCTOSILEro NMPOH3BOJYy U Ge33ako-
HHIO. _

OTciona e H 3HaYeHHEe MpPaBa KaK SIBJEHHS KYyJbTYDHI.
IIpaBo —3T0 cBOero pola «HAaKOMHTEJb» TeX MPOrpPeccHB-
HBIX 3JIEMEHTOB KYJbTypbl 0o0llecTBa, HacJeAHHKAMH KOTO-
PHIX SIBJASIIOTCS KOMMYHHCTHI!®, K TOMy ke cienyer uMerb
B BHAY, YTO NPaBO N0 Mepe Pa3BHTHs NMPaBOBOIO IpOrpec-

ONHOTO M3 NEepBHYHBIX SJEMEHTOB CTPYKTYypH ofuecrsa (cm.: [0 6-
pusnos B. C. Meronosornyeckue npo6neMbl TEOPETHYECKOTO M
HCTOpHUYecKoro nosnanus. M., 1968, c. 83).

18 Cm.: Bpatych C. H. Hekoropbie CHOpHBEIE BONpPOCH 0G6IIErO
NOHATHA TNpasa.— B kH.: BonpockH cOBpeMEHHOrO Da3BHTHS COBETCKOH
fopuHyeckoll nayku. JI., 1968, c. 16—17.

175



ca Bce 6oJiee HapalllHBaeT B CBOEM COJEPXAaHHH HOPMAaTHB-
HO-PEryJIsiTHBHbIe IIEHHOCTH, BCe TO, YTO OTHOCHTCS K Ipa-
BOBOH KyJbType 006llecTBa.

BecbMa cylecTBEHHO 3HaYeHHe NMpaBa B JYXOBHOH KH3-
HH o6llecTBa M KaK HHCTHTYLLHOHHOTO HOPMATHBHOTO pery-
asropa. OHO cnoco6HO (HHKCHPOBaTb, OXPaHSITh, CO3LaBaTh
OpPTraHH3alMOHHO-IOPHAHYECKHE MPEATOCHIIKH IJs1 (yHKLUHO-
HUPOBaHHS H Pa3BUTHS OTHOIIEHHH B 06J1aCTH HJEOJIOTHH,
IYXOBHOH KYJbTYPH, MopaJsH. [IpH 3TOM BaxKHO YUHTHIBaTh,
YTO MPaBO CHOCOOHO HE TOJBKO BO3BOAHTH B IOPHIHYECKHH
paHr IyXOBHble IIEHHOCTH (Hampumep, MyTeM BBeJeHHs al-
COJIIOTHHIX TPaB B OTHOLIEHHH NMPOAYKTOB AYXOBHOTO TBOP-
YecTBa — MPOU3BENEHHA JIUTEPATypbl, HCKYCCTBA, HAy4YHO-
TEXHHYECKOTO TBOPYECTBA), HO U Uepe3 CHCTEMY CyGBEKTHB-
HBIX NpaB CNoco6CTBOBaTh B AaHHOMN cdepe Pa3BHTHIO TBOP-
YeCKOH AaKTHBHOCTH JIIOJeH, KOJJIEKTHBOB, OJHOBPEMEHHO
yNopsiioyHBasi, BBOASI B YETKHE IOPHIHYECKHE PaMKH Cy-
IeCTBYIOIIHE 3[1eCh TOHKHE COIHAJbHEIE OTHOIIEHHS.

PaccmartpuBass MHoroo6pasHble U MHOTOT'DaHHBIE CBSI3H
npaBa ¢ AYXOBHOH KH3HBIO 0o6liecTBa (KOHEUHO, CTOJb pas-
HOl M PAa3sHOTHNHOH B Pa3JIHYHBIX OGLECTBEHHO-3KOHOMMYE-
ckux dopmanusx), HeoGXOAUMO OCTAHOBHTb BHHMaHHe Ha
IJIaBHOM INyHKTE — Ha COOTHOLIEHHWH MNpaBa C SIBJEHHSIMH
OJIHOTIOPSIIKOBOTO yPOBHSI, C HHCTHTYIIHOHHBIM BBIpaXKE€HHEM
OO6LIeCTBEHHOTO CO3HAHHS — HENMPABOBHIMH  COLHAJbHBIMH
HOpDMaMH.

7. lpaBo B CHCTeMe HOPMAaTHBHOTO pEryJHPOBAHUSA
Kaaccosoro oGmectBa. Bo3pacraHne OGILECTBEHHOTO CO3-
HaHHA B XKH3HH oOlLIecTBa, B OCOOEHHOCTH COLMAJIHCTHYE-
CKoro ofllecTBa, COCTOMT BO Bce GoJsiee mposiBasIOLIeRcs
TeHJEeHIHH K €ro HHCTHTyaJJM3alHH, Korna (GopMel o6luecT-
BEHHOTO CO3HaHHS BCe 0oJiee BHICTYNAIOT B BHIE COYUAAbL-
HblX HOPM.

CouuasibHble HOPMBI €CTh OGYCJIOBJIEHHBIE COIHAJbHO-
S5KOHOMHYECKHM CTPOeM INpaBuJja obliero xapakrepa, pery-
JHUDYIOLlHe NMOBeleHHe Jiofeli B obliecTBe, SIBJEHHS, KOTO-
pHIE€ OTJHYAIOTCS M3BECTHBIMH YepTaMH HHCTHTYLHOHHOCTH.
Cy6cTpaToM COLMANBHBIX HOPM SIBJISIETCSl He MPOCTO Ipa-
BHIO (TIPaBH/a CyILUeCTBYIOT H B TAKHX HECONHAJBHEIX 06=
BMJIO TIOBEJIeHHs, T. €. COLHAJpHO-BOJIEBHE, HCTODHYECKH
CJIORAUBIINETS NN YCTaHOBJIEHHHE C ONPENEJIEHHON LENBI0

s —m—

KPATEPHA MACHITA 06 TIOBEAEHHs JIONER, KONNTeKTHBOB. OHM
BBHICTYNIAIOT KaK OOpPa3ilH, MONesHH; ONPele]UTeIH TOTO,
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KaKHMH JOJIKHBl GHITH YeJoBeyecKHe MOCTYNKH C TOYKH
3DEHHsI JAaHHOTO KONMCKTHBE—OPFaHM3aiul, COllHAJLHON
rpyImel, KJjacca, afuecra®, -~ - 7 o

O6beM H XxapaKTep MHCTHTYaJIM3allHH COLHAJbHBIX HOPM
BO MHOrOM OOYCJIOBJIEHHl COIIHAJIbHOI 3HAYHMOCTbIO LEH-
HOCTeH, 3aJI0XKeHHBIX B TOH WM HHOH ¢dopMe oOliecTBeH-
HOTO CO3HAaHHS, — NMOJUTHYECKHX, MOPaJbHHX, KYJbTYPHHIX,
acteTHyecKHX M 1p.20. HauGosee BHICOKHI YpOBEHb HHCTH-
TyaJIM3allid, CBOHCTBEHHBI/i NpaBy, TaKOH ypOBeHb, Koria
MPOHCXOMHUT KaYeCTBEHHHBIH CKauOK — (OPMHpPOBaHHE 0CO-
60ro CTPYKTYPDHPOBAHHOTO HHCTHTYIIHOHHOro 006pa3oBa-
HHA, — SIBJISIETCS NPSIMBIM CJIeCTBHEM HaHGoJiee 3HAYHMBIX
COLHAJIbHO-KJIACCOBHIX I[€HHOCTeH, T. €. MOJHTHYECKOrO CO3-
HaHHs, NMOJHTHKH, 06’beKTHBHO 06YyCJIOBJIEHHOH He06XOXHMO-
CTH obecneyeHHss COIIHAJBbHO-KJIACCOBOIO PeryJHpOBaHHS.

Counanbhbie HOPMBI pasHooGpasubl. JIo_cBoeMy comep-
JKAHHIO, ONMOCPEACTBYEMBIM HMH COLHAJIDHPens mnr
ORI MOTYT ORTE MONP A3 ACACHbl Ha NOJHTHUECKHE, TeXHHKO-
3KOHOMHYECKHE, HODMEI KVJPTVPH, SCTCTHICCRIC - CATTI0-
Bble» W T. 1. [JlaBHOe e JieJieHHe COIIHAJIbHBIX HOPM — 3TO
06bEKTHBHO CYLIECTBYIOILEE TMOAPA3LENEHHE N0 HX PEry.as-
THBHBIM OCOGEHHOCTSIM, CBSI3aHHBIM ¢ YDOBHEM_MX HHCTHTY-
aJH3alMH H, CJeJ0OBaTeNbHO, C COOTHECEHHEM HX C OCIIecT-
BEHHBIM CO3HaHHeM, C BoJell H co3HaHueM Joneii?!. C atoif

19 JI. M. ApxaHreJbcKuf, KOTOPHH OTMeYal YKa3aHHYI0 YepTy
COIHaJIbHEIX HOPM, CBSI3HIBaeT €€ C TOH POJIbIO, KOTOPYIO HIPAIOT COLH-
aJbHEe HOPMH B ofecneueHHH (YHKIHOHHDOBaHHsS OOLIECTBA KaK Cu-
cremsl. OH NHILIET, YTO CHCTeMa — YNOPsSiIOYEeHHast CBA3b M JOCTHTaeT-
csi OHa BHECEHHeM B OTHOIUEHHS peryJHpyiolero Hauana. HMenHo
31ecb M KpoeTcss CyG6CTaHUHMs, PONOBOA NpPH3HAK COLHAJbHBIX HOPM
{cM.: ApxaHreabckuit JI. M. JleKuHH Mo MapKCHCTCKOM 3THKe.
Y. 1. CsepanoBck, 1969, c. 52—53).

20 Cm.: Jlykamepa E. A. CounaaucTHueckoe NpaBOCO3HaHHE
H 3aKOHHOCTb, c. 57. ABTOp pacKphBaeT JQHaJIeKTHKY TpaHchHOpMaUHH
CYXIEHHA O LEeHHOCTAX, CBONCTBEHHHX BceM (opMaM o0O6IECTBEHHOrO
CO3HaHHs, B KPHTEPHH NOBefeHHs Jionell, B HOPMBL

2l Henb3st npu3HaTh Ge3yNpeuHHIMH TaKHe BBIABHHYTHE B JIHTEpaTy-
pe KJaaccHHKalM¥, KOTOpHE OCHOBaHEI Ha CMeUIeHHH  (COeIHHEeHHH)
IBYX KJacCHHKalHOHHHX KpHTepHeB (Hampumep, A. M. A#senGepr «B
ONHOM pANY» BHIEJSET TaKHe Pa3HOBHAHOCTH: a) MNOJHTHYECKHE HOp-
MH, 6) HOPMH COLMAJHCTHUECKOrO NpaBa, B) HOPMBI MOpaJH, T) HOp-
MH OOIIECTBEHHHX OPraHH3aUMii, 1) SCTETHYECKHe HOPMH, e) obhuaH,
XK) opramusanHonHste HopMu). Afisen6epr A. M. Ilpasuna couna-
JIHCTHUECKOTO OOIEXHTHS H HX POJb B COBETCKOM obuectse. — Tpynnt
BIO3U. T. 12. M,, 1969, c. 106 u caen. C aHaJIOTHYHBIX NO3HIHA cJe-
AyeT NpH3HaTb HEJNOCTaTOYHO TOYHHIM MNOJApa3Je/ieHHe HOpM Ha «IOJH-
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CTOPOHBl OHH MOTYT OBITb KJaCCHQHIHPOBAHBI MO YEThIpeM
OCHOBHBIM TpyNNaM: INpaBOBHE, HOPMBI MopaaH (HpaBCT-
BEHHOCTH), KOPNOPAaTHBHBIE HOPMBI, HOpPMBbI-0ObIYan. Bos-
MOXHO, KpOMe TOro, NpH ONpefeseHHbIX COILHaJbHBIX YyC-
JIOBHSIX (popMIpOBaHHE BTOPHYHBIX, CMELIAHHBIX HOPMAaTHB-
HBIX CTPYKTYp, TaKHX, HallpHMep, KaK PeJHrHO3Hble HOPMHI,
COYeTaloLIe YepTHl HOPM MOPAJbHBIX H KOPNOPATHBHBIX.
BMmecTe ¢ TeM HYXKHO 3aMeTHTb, YTO NpPH BecbMa GJH3KOM
K NIPaBy ypOBHE HHCTHTyaJH3alHH HENMPABOBBIX COLHAJbHBIX
HOpM (Hampumep, KOPNIOPAaTHBHLIX) OHM BCe XKe He NepellIH
TOT KayeCTBEHHBIi py6ex, KOTOPHI Gbl MO3BOJIHJ OXapak-
TEPH30BaTb Ty HJIH HHYIO HX Da3sHOBHIHOCTb B BHAE LeJO-
CTHOrO B IpeJesax CTPaHbl HHCTHTYLHOHHOro o06pa3oBa-
Hug. Bor moweMy cieayer nmpH3HaTh ONpPaBIaHHBIM BBICKa-
3aHHBIH B ¢ugocodckoii auTEpaType B3rJskA, B COOTBETCT-
BHH C KOTODBIM CJIeAyeT OTJIHYaTh NPaBOBble HOPMBI OT
BCEX HHBIX, HEMPABOBHIX, KAK HHCTHTYIIHOHAJbHbIE?Z,

Bce cyuiecTByolllHe B NaHHOH CTPaHe COLHAJbHHE HOD-
MBI, 0OYCJIOBJIEHHBIE COOTBETCTBYIOLIHM COLHaJbHO-3KOHO-
MHYECKHM CTpPOeM, COCTaBJSIIOT HEKOTOPOe eIHHCTBO. B
CBOefl COBOKYNHOCTH OHH 00ecneyHBalOT BCECTODOHHee H
ray6oKkoe BO3JeHCTBHE Ha OOLIECTBEHHYIO XKH3Hb, Ha pa3s-
JHYHBIE ee cepHL. ~

ITpaBna, ensa M onpaBAaHHO (KakK paHee yTBepKAal
aBTOP 3THX CTPOK) YCMaTPHBaTb B COBOKYNHOCTH COIHaJb-
HBIX HOPDM JaHHOH CTPaHBl OPraHHYECKYIO CHCTEMY, B KOTO-
poil Kaxnas H3 DasHOBHIHOCTEH HODM HMeeT 3HaueHHe
3JIeMeHTa CHCTeMH. Bce Ke MHOrHe Pa3HOBHAHOCTH COLH-
aJbHBIX HODM, B YacCTHOCTH KOPNODATHBHBIE HODMBI, HOp-
MBI-O0bIYaH, <IPHBSI3aHBI» K ONpPENENEHHBIM, HEPEIKO M0-
BOJIbHO OTJaJIEHHBIM APYT OT JApyra yyacTKaM COLHaJbHOH
JeHCTBHTENILHOCTH, BKJIIOYAIOTCS B COLHAJBHYIO KH3Hb B

THYECKHe, NPaBOBble, 3THUECKHE, HOPMHI TIPHJHUHS, OGHYaH, OGLIKHOBe-
HHA H T. &> (JIykamesa E. A, CounanuctHieckoe NpaBocO3HaHHe
H 3aKOHHOCTH, C. 55).

2 Cm.: Hpo6uuunkuit O. I. Tousarue Mopami, c. 257 u cJjen.;
On xe. Ilpobnemn HpaBcTBeHHOCTH. M., 1977, c. 34. B nepsoii u3
yKa3aHHHX PaboT aBTOp OTMeYaeT, YTO B CMeEUHAJbHOM CMBICJIE WHCTH-
TYT — 3TO YCTAHOBAEHUE, BO-NIEDBHIX, CO3NAaHHOE YEAEHANDABAEHHOL
IeATeNbHOCTBIO JIIOfef, a BO-BTOPHIX, NpejacTaBJsomee co6oit opeatu-
sayuto, T. e. sBJasieTcss MOPQOJIOrHUECKH onpexnMeuyeHHo# (opMoit o6be-
IMHEHHs] UHAHBHAOB M PEryJsUHH HX HeficTBUE CO CTPOrO OuepyeHHHI-
mu ¢yHxkuuaMH. C 3Toff TOUKH 3PEHHS HH MOpajb, HH OOHYaH, HH Hay-
Ka M HCKYCCTBO B LI€JIOM HMHCTHTYTaMH He ABAsOTC (c. 257).
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CBA3# € TEMH HHCTHTYTaMH M IE€HHOCTSIMH, KOTOPHE OHH
BBIPaXalOT H HOPMAaTHBHO 00ecNeYyHBaloT, — rOCyLapCcTBOM,
OO0leCTBEHHBIMH OPraHH3aLHsIMH, TEM HJH HHBIM COIHAJb-
HBEIM YKJIaZOM H JD.

M TeM He MeHee eCTb OCHOBaHHsS T'OBOPHTb O €IHHOH B
paMKax CTpPaHBl CHCTeMe HOPMAaTHBHOIO peryJHPOBaHHS
(cHcTeMe THma opranu3oBaHHO#N o6uIHOCTH). Hekotophle ke
Pa3HOBHIHOCTH COLMAJbHBIX HOPM, MpexJe BCEro IpaBo H
HOPMBI MOpaJii, YaCTHYHO KOPNOpPATHBHblE HOPMBI H HOP-
MBI-00bIYaH, (YHKOHOHHDPYIOT I IO 3aKOHAM LeJIOCTHBIX
OPraHHYHHIX CHCTEM.

ITpy pa3BHTBIX COLMAJNBHO-NIONUTHYECKHX OTHOLIEHUAX
€IHHCTBO CHCTEMbl HODMATHBHOI'O pPeryJHpOBaHHsI B paMKax
JaHHOH CTPaHbI BBIPAXKaeTCsi HapsAy ¢ HHBIMH OCOGEHHOCTS -
mH (1.4.8.) Takxe: a) B onpefessiiolleM H LeMEHTHPYIOILIEM
3HAaYeHHMH MOJHUTHYECKHX HOPM H 6) B (ODMHPOBaHHH OCO-
60#i, BTODHYHOH peryJsiTHBHOH OOIIHOCTH — NpaBHJ O6lLe-
2KHTHSI.

IIpaBaa, koraa peub HIOET O NMOJNHTHYECKHX (a Takxke
TEXHHYECKHX, 3CTeTHYeCKHX H Ap.) HOpMax, TO Iepel Ha-
MH JleJleHHe HODM He N0 HX PEeryJHpYIOIHM OCOOGeHHOCTSIM
B ©IHHOH CcHCTeMe, a IO COJAEPXKAHHIO peryJHpOBaHHS.
HopMmbl, KoTopee MOryT ObITb OTHECEHBl K INOJIHTHYECKHM,
SIBJIAIOTCS N0 HX PEryJHpYIOIIHM OCOOEHHOCTSIM HOpPMaMH
IOPUAHYECKHMH, KOPHNOPATHBHBIMH, MopasbHbIMH. OIHaKo
€C/IM pacCMaTpHUBAThb CHCTEMY COLHAJbHBIX HOPM B I€JIOM,
TO MOJIUTHYECKHE HODMHBl HMEIOT H H3BECTHOE CaMOCTOSITe/Ib-
Hoe 3HaueHHe. OHH BBICTYNAIOT B KauecTBe sijpa BCeil CHC-
TEMBl, LEMEHTHPYIOIIEro BCe ee YacTH, ONpelessiolIero
ee 00JIMK M OCHOBHHIe uepTH. PeaslbHO MOJHTHYECKHE HOP-
MBI KaK CaMOCTOSITE/IbHBIH 3JIeMEHT CHCTeMBl 0OLIecTBEHHO-
ro peryJupoBaHysi B COLHAJHCTHYCCKOM OOLlecTBe BhIpaxa-
I0TCSl B NapTHHHBIX HOPMaX, B TOM YHCJe B JICHHHCKHX HOD-
Max NMapTHAHON JXH3HH, B psAJe IOJOXEHHH NapTHHAHO-NO-
JIHTHYECKUX [NOKYMEHTOB (HampHMep, MOJIOKEHHH O IIpaBe
KOHTPOJISI HU30BHIMH HapPTHHHBIMH OPraHH3alHsMH 3a aJMH-
HUCTpalHel NMPeANpPHATHH H yYpexAeHHH).

ExuHCTBO conMaJbHBIX HOPDM HAaXOAHT BHIpaXK€HHE M B
0co6oit KaTeropuu — 8 npasusax obujexutrus. dta KaTero-
PHSl LIMPOKO HCIIOJIb3yeTCsi B OOLLEeCTBEHHO-TIOJIHTHYECKOH
H NpaBOBOM JHTEPAType, a Takxke B 33KOHOAATEJbCTBE.

ITonsiTHeM «npaBusa OGIIEXKHTHA» OXBATHIBAIOTCA T€
HODMBI JaHHOH CHCTEMBI HOPMATHBHOIO pEryJHpOBaHHs,
KOTOPble HeNmOCPEeACTBEHHO BHIPAXKAIOT HAEHHO-TIOJHTHYE-

12* 179



CKHe OCHOBH OOLIeCTBa, €ro MAeOJOrHuecKHe HAYAIa, €ro
rOCIOJCTBYIOLIME MOPaJbHbE BO33PEHHS.

BecbMa mOKasaTeJbHO, YTO 3Ta KaTeropusi npuobpena
CTOJIb CYIIEeCTBEHHOe 3Ha4YeHHe MMEHHO B COLHAaJHCTHYe-
CKOM O0O0llecTBe, B 3aKOHOHATENbCTBE COLHAJHCTHYECKHX
ctpaHn  (cM., B yactHoctH, cT. 59 KoHcruryuun CCCP,
CT.CT. 5, 61 OCHOB rpaxJaHCKOro 3akoHogartejscrsa Cowo3sa
CCP 1 cowosnbix pecny6suk)?, [TpaBusa counanncTuyecko-
ro OOLIEXHTHS — 3TO COLHAJbHBlE HOPMBI, KOTOphle He-
NOCPeCTBEHHO BHIPAXKAaIOT HOBble Hayaja B3aHMOOTHOLIe-
HHH JlI0flefl B COLMAJIMCTHYeCKOM oOllecTBe, NepefoBYIO,
KOMMYHHCTHYECKYIO HJEOJIOTHIO, OTHOLIEHHsi ApPYKOBI, B3a-
HMHOTO yBaXKeHHs, TOBapHLIECTBA H COTPYAHHYECTBa?4,

8. TpaBo, HOPMBI-00bIYau, KOPNOPATHBHBIE HOPMbI, MO-
panb. [IpaBo HaxomuTcs B MHOroo6pasHHX CBS3dX (reHe-
THYECKHX, (YHKUHOHAJBHBIX, CHCTEMHHIX M J1p.) CO Bce-
MH JAPYTHMH COLHAaJbHHIMH HODMaMH, CBSI3fX, CYyLLEeCTBEHHO
Pa3/JHYHLIX B 3aBHCHMOCTH OT 3KOHOMHYECKOro, COLHaJb-
HO-TIOJINTHYECKOTO CTpOsA, CTeneHH AuddepeHnHanuu Tex
HJIH HHBIX DPa3HOBHAHOCTEHl COLHAJbHHIX HOPM, CTeNmeHH
OPraHHYHOCTH CYIIECTBYIOLIMX MeXIYy HHMH OTHOLIEHHH.

OcraHOBHMCS Ha TOH, B NaHHOM KOHTEKCTe pelialollei,
CTOpPOHE YKa3aHHBIX CBsi3ed, KOTOpas BbBIpa)kaeT YPOBEHb
HHCTHTYaJM3allMd COLMAJbHBIX HOPM H 0OYyCJOBJIeHHBIE
3THM OCOOEHHOCTH HX PeryJHpymllero AefcTBHS.

ITpaBo Mo cpaBHEHHIO CO BCEMH IPYTHMH COLHaJbHHIMH
HOpMaMH — 11eJIOCTHOE HHCTHTYLHOHHOe o6GpasoBanue. OT-
clja cBoero poaa a6CTPAaKTHOCTb, BCEOOLIHOCTh NMpaBa Kak
peryastopa, ero cmoco6HocTb OBITh (DOPMO#H APYTHX COLH-
aJbHHIX HODM, OXBaThiBaTb H NpPHAAaBaTh BCEOOLIHOCTb Ca-
MBIM Pa3HOOGPa3HBIM COLHAJBbHBIM OTHOLIEHHSIM, B TOM YH-
cJle H HPaBCTBEHHBIM, a TaKXKe OTHOIUIEHMSM, CBS3aHHBEIM C
JeATeJIbHOCTbIO O6LIECTBEHHBIX OpraHH3alHi.

CxolHOe KayecTBO HMEIOT HOpMbL-00bl4al, T. €. NPaBHJIa
noBe/leHHs QGUIErQ XapakTepa, HCTAPHYECKH CKJa/bIBaIOILH-

23 O couMaNbHOM H IOPHIHYECKOM 3HAUEHHH NPABHJ COLHAIHCTHYE-
CKOro OoOILEeXHTHS, HX MECTe H POJH Ha pa3jMYHBIX yyaCTKaX NPaBOBOH
neiicTBHTeNbHOCTH cM.: I HeB Slnko. IIpaBuaa couuasHCTHYECKOrO 06-
mexutua. M, 1980; cM. Takxke BCTyNHTeNbHYyl0 ctaThio A. M. AiizeH-
6epra K 3TOH KHHTe.

2 Cm.: Kapesa M. II. lpaBo H HpaBCTBEHHOCTb B COLHAJNHCTH-
yeckoM o6mectee. M., 1951, c. 74; cM. Takxe: AfizenbGepr A. M.
TlpaBuna couuajucTHUECKOro OGLIEXKHTHA, HX POJb B COBETCKOM 00-
wecrse.— Tpyan BIO3HU. T. 12, c. 104.
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B_NPHBHIUKY B_pE3YJbTaTe _MHOTOKPATHOTQ TIOBTOPEH U
ITpasaa, HX peryJupyolllee IefiCTBHE TaK Ke, KaK M HOPM
MOpaJii, TECHO. CBH3aHO ¢ AYXOBHOH 2KM3HbI0_Jroxeil. Bo-
Jiee TOro, HOPMHI-0GHYaH BXOAAT B _cdepy 06111eCTBEHHO
ncnxonomuzs yepe3 Hee HEMOCPEACTBEHHO BKIIOYAIOTCs B
HHIMBHIYaJIbHOE CO3HAHHE, OTCIONA B NPAKTHKY noaenemm
JIoflell M, CJef0BaTeJbHO, B CaMylo CHCTeMy couua.nbnblx
OTHOLIEHHIL,

~ B TO Xe BpeMsi MHOrHe oOblYaH, Kak H HOprI npasa,
MoryT OHTH (GOPMON WHHYX ColHaJbHbIx HOpM. Camocrtos-
TeJbHOE 3HayeHue oObuaM mnpuobperaior B TOH Mepe, B
KaKoil NaHHbIE HODMH KAk OBl BXHBalTCH B (dakruieckue
otHouieHuss. K. “Mapkc nofyepkuBaj, 4TO <«eCaH ¢opMa
MpOCYIeCTBOBaJla B TEYEHHE H3BECTHOTO BPEMEHH, OHa
ynpounBaetrcs Kak o6niyaii»?, IToatomy npeamerom o6blya-

eB MOryT GHTb B cymuoctd ai005€ OTHOIICHHA: KOrAa_Te

cw sy

WM “WHEe  TIPABHJa 10BeeHHUs] BXOASAT B TNPHBHIUKY, OHH
npHoGperaioT uepTH 00byaeB. T
TakuM_0Gpa3oM,. HOPHELDEHILAL .BbILLOJIHiHOT B CHCTeMe
o61ueCTBeHHoro peryJIupoBanus _0co6yro MHCCHIO: BRIYa-
HCb B ctepy o6mecraeuu§_ﬁ“ ICUXOJIOTHHE _H. . HH/JHBHAY aJlb-
HOM fICHXHKH, a OTCIOAa B NPAKTHKY NOBEJEHHs JIOJeH, OHH
8aKPeNJIAIOT AeACTBHE HHbIX coHabHBIX HOPM, TpeBpalla-
IOT HX B npmabmxy, Tpa,u,numo ObIKHOBEHHUE?,
" VI3BECTHOE ¢XOACTBG PEryaupyIoliux 0COOEHHOCTEH mpa-
Ba H HOpM-OGbIYaeB faeT yGefuTeNbHOE OOBICHEHHE 3aKo-
HOMEPHOMY XapakTepy (GOPMHPOBAHHS NMPABOBHIX CHCTEM B
ycJIoBHsIX paboBJajesbyecKHX H eodasnpHbIX 00lLecTB, KOT-
Ja npsMoe BHI3peBaHHEe IOPHIHYECKHX CTPYKTYp H3 OOhlya-

% Cm.: O6bwas TeopHs coseTckoro mpasa. M., 1966, c. 120—121.

% Mapkc K, dureanc @. Cou, T 25, u. II, c. 357

x Oconle cpopmu COOTHOLIEHHsI C MPaBOM HMEIOT paaﬂoaunﬂocm
06HYaeB, B YaCTHOCTH, TPAJAHUHH, OGHKHOBeHHs. [To muennio M. H. Ky-
NaXKHHKOBA, aBTOPA, BHECWIEro CYLIECTBEHHHH BKJaf B pa3paboTKy
npoGJeMbl COOTHOIIEHHS O6bLIYaeB M IODHAMYECKHX HOPM, TPaJHLHH
NPeACTaBJAOT CO6OH CaMOCTOATENbHYI0 Pa3sHOBHAHOCTb COLHAJbHBIX
HopM. OH noJslaraer, 4YTO NpH IOMOWM Tpaauuu# obuectso (GO ero
OTAeJIbHHE OObeJMHEHHS) (OPMHDYIOT CcouHalbHHE TPeGOBaHHA, Ipe-
Bpawasi HX B CBOeoOpa3Hble HeNmHCaHble 3aKOHbl — O00OOLIEHHLIE YCTOM-
YMBEIE HOPMbl H NPHHUMIE NOBEJEHHs, ajpecOBaHHHE K JIONAM (cM.:
Kynaxnukos M. H. Coserckoe mpaBo, TpauiUu# M oGLIYaH B_HX
CBA3H M passuTuu. — ApToped. mokr. mucc. Kues, 1972, c. 19). Iy-
MaerTcsl, OAHAKO, YTO NPH3HAKOB, OGBEAHHSAIOUHX o6Huan u TPaAHIUH,
3HAYUTeJbHO G6OJibllle, UeM CBOMCTBEHHbIX MM oOco6enHOCTe.
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eB 3a()HKCHPOBAHO B KayeCTBe MOBCEMECTHO MOBTOPSIOLIe-
rocsi HCTOpHYecKoro ¢akra?,

BecbMa GOJBLIOH CTENEHBIO HHCTHTyaJH3aLHH OTJIHYa-
IoTCs '@pnpgg_maﬂ,b;e HODMBI ~— O0LilMe TpaBHJia HEroCyxap-
CTBEHHEIX 06pa3oBaHuil (0OLiecTBEHHBIX OpraHH3auHH, coc-
JIOBHBHIX YUPE€XAEHHH, LlePKOBHEIX OOLIHH H Ap.).

BMecTe ¢ TeM HOPMBl OOLIECTBEHHbIX OPraHHM3aumi Cy-
ILECTBEHHO OTVIMYAIOTC OT HOpPM npaBa. I'laBHOe 3aech —
He TOJIbKO OTCYTCTBHE HEMOCPEACTBEHHOH CBS3H C AEATC/b-
HOCTBIO rocynapcrsa (tem 6oJiee, 4YTO NpPH H3BECTHOIl opra-
HHM3alUH IOJHTHYECKHX OTHOIUEHHH KOPINOPAaTHBHBIM HOP*
MaM B NOpsiiKe OOILEro rocyadpCTBEHHOrO eJierHpPOoBaHHsI
MoKeT OBITh NMPHAAHA MOILHAs COLHANbHAs H JaKe Heloc-
PeACTBEHHO IOpHAHYecKas cusaa). KpaliHe cylllecTBeHHO TO,
4TO KOPIOPATHBHbIE HOPMBI KPENKO «NPHUBS3aHBI» K JaHHO-
MY HErocyJiapcTBeHHOMY 06pa30BaHHIO H BCJEACTBHE 3TOr0O
JIOKaJIbHbl H BKJIOYEHHl B COLHAJbHO-NOJHTHYECKYIO KH3Hb,
MOTOMY 4TO Kak Obl CONPOBOXKAAIOT Ty HJH HHYIO OOLIECT-
BeHHYI0O OpraHH3auuio, obllecTBeHHOe o6pasoBaHHe. Bot
noyeMy, Kas3aJocb Gbl, BeCbMa 3HAUHTEJbHO COJHXKAACH C
NPaBOM IO CTeNeHH HHCTHTYaJH3allMH, KOPNOpaTHBHbIE
HODMHI TeM He MeHee He 00pasyloT B CTpaHe LeJOCTHOrO HH-
CTUTYIMOHHOTO 06pa30BaHHS M MO3TOMY, B YaCTHOCTH, JIH-
IIeHBl TOrO KayecTBa BCEOOLIHOCTH, KOTOPOE XapaKTepHO
JJIS IOPHAHYECKHX HOPM M B KaKOH-TO Mepe Jaxe HOpPM-
06hlyaeB.

B coumunanuctuyeckom obiiecTBe KOPHNOpPAaTHBHBIE HOP-
MBI, KaK H CaMH oOliecTBeHHble OpraHHM3alHH, — BaxKHOe
BBIDaXKeHHE COLHAIHCTHYECKOH JeMOKPATHH, NPOsIBJICHHE 06-
LIECTBEHHO NMOJIMTHYECKOH aKTHBHOCTH TpPyAsulMxcsi. B atux
YCJIOBHSIX BHICOKAasl MHCTHTYaJH3allysl KOPMOPATHBHBIX HOPM
N0JlyyaeT HOBOe 3ByYyaHHe: OHa o6ecneyHBaeT GpyHKIHOHHPO-
BaHHe MOCJEeJHHX B TECHOM eJIHHEHHH C IOPHAHYECKHMH HOP-
MaMH, BO B3aHMHBIX KOHTaKTax H, 4TO 0C060 CYILECTBEHHO,,
B TaKOM B3anMooOoralamplleMcsi pa3BHTHH, KOTOpPOe Xapak-
TEPH3YeT ONHY U3 CTOPOH IepepacTaHHs TeX H JPYTHX HOPM
B CHCTEMy HOPMAaTHBHOIO peryJHpOBaHHs Oyayliero KoM-
MYHHCTHYeCKOro obuiectsa. Tem GoJjiee, 4TO, He SBJSIACH

-

2 JI. C. Ssuy nuwer: «OGbYali MOXKHO... TPAKTOBATb KAK CTHXHH-
HOe TNpelBOCXHILEHHE YCTAaHOBJIEHHOr0 3aKOHOM IIpaBa, B TO BpeMs
KaK 3aKOH, KOAMGHKalUHs €CTb YK€ He CIOHTAHHOE BbiPaXKeHHe NpaBa,
a eirlos)pauHOHanbumﬁ ucrouynuk» (IBuu JI. C. O6was Teopus mpasa,
c. .
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€AHHbIM MHCTHTYLHOHHLIM 00pa3oBaHUEM H YCTyNasi YOPHIH-
YeCKMM HOpPMaM MO CTENEeHH BCeOOLIHOCTH, KOPMOpPATHBHHE
HODMBI HMEIOT CBOH JOCTOMHCTBAa: OHHM BBIPAXKalT AKTHB-
HOCTh, CaMOJESTENbHOCTh M HHHUIHATHBY «CHH3Y», ellle
TecHee, HeXeJIH NPaBo, CBS3aHbl C MOPAJblO H B psilie Cay-
yaeB CIOCOOHBI ONOCPENCTBOBaTh TaKHe OTHOLIEHHs (Hamn-
pHMep, BHYTDHCOIO3HBIE), KOTOpPbIE JeXaT 3a IpeleJaMH
IpeiMeTa NpPaBOBOrO PeryJHpOBaHHS.

IIpaBo HaxomuTcsi BO BCECTODOHHEM B3aHMOAEHCTBHH,
NpHYdeM IO THNY CBs3ei, CYLIEeCTBYIOLINX B OPraHHYHOH CHC-
TeMe, C HOPMAMU MOPAAL, KOTODHle SBJSIOTCA OJHHM H3
BaxKHeHIIUX BBbIpaxKeHHH TIJIyOGHHHBIX NOTpPeGHOCTEH COLH-
aJbHOH CHCTEMBI, €e 3KOHOMHYECKOH OCHOBHL H Npexjie
BCEro MOpaJbHHIX NpPaB, ONOCPEACTBYIOUINX CKJaAbIBAIOUIH-
ecsi B JaHHOH cpele HeMOCPeICTBEHHO-COLMAJIbHEIE NPHUTS-
3aHusA. EQUHCTBO M faKe riy6oKoe B3aHMONPOHHKHOBEHHE
npaBa ¥ Mopaju — ¢akT oyeBHAHbIH. ClefyeT JHLIb OTMe-
THTb, YTO HMEHHO MOpaJbHBIe HayaJja (CIpaBefJIHBOCTH,
NpaBAbl) sBJSIOTCA TOf OJuKaiilefi OCHOBOH, KoTopas,
npuobperasi lopuAMYeckHil OGJHK, M TIpCAONpenesseT TO
crnenHHUeCcKoe, YTO XapaKTEPHO IJsI TNPaBOBOrO COAEep-
JKaHUSA.

STo U MpHUAaeT IOPUAMYECKOH CHCTeMe NMPaBOBOH Xapak-
Tep, KOTOPHIi OTJIHYAaeT ee OT «MNPOCTO 3aKOHOBY», <«3a-
KOHOZATeNbCTBa NpousBosiay. CoOGCTBEHHO crenuHYECKH
npaBoBoe copepxkanue (I1.6.1.), B cymHOCTH,u mNpexcraB-
JaseT co60f OCHOBONOJIAraloLlHe HPABCTBEHHBIE ITPHHLHIIEL
0 MpPaBOM M CIIPaBeNJHBOM, BOIJIOTHBIIHECS co0OpasHo cre-
uudHuKe NpaBa B TAKOM IOCTPOEHHH IOPHIHYECKOTO PEryJiH-
pPOBaHHs, KOTOPOE B COOTBETCTBHH C OCOGEHHOCTSIMH JaHHO-
ro COIHMAaJbHOTO CTPOSI HANpaBJIEHO IIPOTHB <«IPOCTO CJY-
4asi» U «IIPOCTO IIPOH3BOJIAY.

B To xe BpeMs mpencTaBiisieTcsst HEOOXOAMMBIM OCTaHO-
BUTb BHHMaHHe Ha JAPYroil: CTOPOHe COOTHOLIEHHSl NpaBa H
MOpaJH —Ha HX CYBEPEHHOCTH, CaMOCTOSITEJLHOH IIeH-
HOCTH. \

ITo cBoeft mpHpPoZe H NPOHCXOXKAEHHIO MOPAJb JEKHT
B HECKOJbKO HHOH IUIOCKOCTH, HeXeJH IpaBo. Mopaib—
HeoTbeMJieMasi CTOPOHA AYXOBHOH KM3HH Jiofeir. IToatomy
B MOpPaJIH (GYHKUUS PEryJHPOBAHHS M €e POJb KaK AYXOBHO-
ro ¢daxropa HepaszeabHb. MopaJsbHble HOPMH (GOPMHDY-
I0TCS B IpOIECCE€ YTBEPXKAEHHMS, PasBUTHA MOPaJbHBIX
B3IVISIIOB, ABJSIOTCS, B CYLIHOCTH, X HOPMAaTHBHBEIM BhIpa-
xeHHeM. OHM ONOCPeACTBYIOT MOBEAEHHE JIONeH, TaK CKa-
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3aTb «M3HYTPH» — B TOH Mepe, B KaKO# BHEIAPHJHCH B 00-
mecTBeHHoe co3HaHHe. CaMu no ce6e MopaJbHbBlE HOPMHI,
cJ1e0BaTeJIbHO, He HY2KAAI0TCS B TAKOH CTeleHH HHCTHTYLH-
aJIH3allMM, Koraa Onl OHa BHICTYNaJja B BHAe 0COGOTO HHCTH-
TYUHOHHOTO (peHOMEHa, H, TAKHM 06pa3oMm, B NMpPHHIHIE He
HY2XKIalTcs HH B GopMaJbHOM 3aKpelJieHHH, HH B olbece-
YeHHH OPraHM30BAHHON NPHHYAMTEJbHON cuioit. OHH nmeii-
CTBYIOT Yepe3 OLEHKY IIOCTYIIKOB JIOJeH, uepe3 MeXaHH3M
0011eCTBEHHOTO MHeHHUsl. BIoJsiHe MOHSATHO ellle, 4TO B o6lie-
CTBE C AaHTarOHHCTHYECKHMH KJacCaMH MOpasb KauyeCTBEeH-
HO pa3sHOpPOJHA ¥ C NMPaBOM MHOTOTPaHHO B3aHMOJEHCTBYyeT
roCnoJCTBYIOIlasi MOpaJb, H UMEHHO OHa B «NMYHKTaX KOH-
TAKTOB» C NpaBOM (B mpouecce npaBooOpa3oBaHHs, NpH
NpaBONpDHMEHEHHH) SABJSETCS KaHaJOM, 4yepe3 KOTODH# B
Iopuanyeckylo ccdepy NPOHHKAIOT HPaBCTBEHHO ONOCpeno-
BaHHHle NOTPeGHOCTH COLHAJbHOH XKH3HH, HEMOCpelCTBEeH-
HO-COIHAJIbHBIE NPHTSA3aHHS.

ITpaBo ke, XOTS M NMpPHHAAJEXHT K 00J1acTH AyXOBHOMH
JKH3HH JI0fell, npeacraBiseT co60H MO OCHOBHBIM CBOHM
XapaKTepPUCTHKAM HHCTHTYLUHOHHBI# COLHAJbHBIH peryJs-
TOp, KOTOPHIi crnoco6eH OmocpeAcTBOBaTh caMble pPa3HO00-
pa3Hble OTHOLIEHHsl (JMHIIb OB OHM MOJANABAJHCh BHEIIHEMY
KOHTPOJIIO M obecrneyHBauCh HPH NOMOLIH TOCYAapCTBeH-
HO-TIDHHYHTEJbHBIX Mep) H KOTODHIH IpH NOMOIIH OCOOHX,
TOJIbKO €My NPHCYLIHX CpPelCTB OOecneyHBaeT OpraHH30BaH-
HOCTb B KJIaCcCOBOM OGlLecTBe.

Tak uTo nMpaBo H MOpaJb NPH BCeM HX TITYyOOKOM eRHil-
CTBe — SIBJIEHHSl, KOTOPble B paMKaX €JHHOH HOPMaTHBHO{
CHCTEMBI PEryJHpPOBAaHUS He HaXOLATCH B «ONHOM DpSLYy».
OHH He MOTYT HaXOAHUTbCS B TaKOiH NPSIMOJHHEAHOH CBS3H,
Korja OLHO (MOpaJb) fIBJSIETCS OCHOBHBIM H HCXOJHBIM, a
npyroe (nmpaBo) — NPOU3BOAHBIM H 3aBHCHMBIM.

IIpaBo H Mopaab — ABa CcBOeOOGpPa3HHX, CaMOCTOSTEJb-
HEIX HHCTPYMEHTa COIHAJBHOTO peryJHpOBaHHs, KOTOpHIE
B3aHMOJEHCTBYIOT, HO B3aHMOXEHCTBYIOT HMEHHO KaK 0CO-
Oble, cyBepeHHBIE SIBJIEHHS, K4XJ0€ H3 KOTOPHIX NPH OMNOC-
PEACTBOBAaHHH OOILECTBEHHBIX OTHOLUEHHH BBIMOJIHSET CBOH
oco6rle QYHKUHH M HMeeT CBOI0 0COGYI0 LIEHHOCTb.

He cayuaiiHo, kak moaMeueHO HCTODHKAaMH NpaBa, I0pPH-
AHYeCKHe YCTaHOBJIEHHS TMOAYAC_GBUIH «BIEPeAH» TOCHOA-
CTByIOLleHl MopaJH, B OoJblieli Mepe COOTBETCTBOBAJH
TpeGOBaHUsM COLHaJbHOrO nporpecca. iMenHo uepes mpa-
BO IleJl TPOLECC NMPeoROJNeHHs] KPOBHOM MECTH — OJZHOro H3
HenpepeKkaeMbIX MOCTYJaTOB MOpPaJH TOrO BPEMEHH, IIJIQ
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yTBepKAEHHE NPOI'PECCHBHHIX HHCTHTYTOB 3eMJIenoJib30Ba-
HHA H T. 8.2,

9. MNlpaBo Kak couMajbHas peanbHocTh. [IpaBo — yacThb
HaJCTPOHKH HaJ 3KOHOMHYECKHM Ga3uCOM KJacCOBOro 06-
I[eCTBA — OTHOCHTC K 006J1acTH OGLIeCTBEHHOTO CO3HaHHS,
K HaJICTPOCYHBIM, HJEO0JIOTHYECKHM OTHOLIEHHSM, NpeACTaB-
JsieT co60# CyObeKTUBHBIA (akTop OOLIECTBEHHOrO pa3BH-
THS.

BwMmecre ¢ TeMm, 6yayuu siBJIeHHEM HIeaJbHOrO MNOpPsAAKa,
NpaBO NOCPEACTBOM IPAaKTHYECKOH AEATEJbHOCTH CyObeKTa
CNOCOOGHO «IIePeXOAHTb» B Cdepy BHEIUHeH AelCTBHTEJbHO-.
ctu®, KpoMe T0Oro, H caMo OHO MO OTHOILEHHIO K HHAMBHAY-
aJlbHOMY CO3HAaHHIO, a TaKxke K HayKe U HHHM ¢dopmaMm 06-
IECTBEHHOI'O0 CO3HAHHSI BHICTYNAaeT B BHIAE COUUAAbHOL pe-
QAbLHOCTU, T. €. He3aBUCHMOH OT Cy6'bEeKTHBHOTO MHEHHs Ha-
JIHYHOM JefCTBHTENBHOCTHS!, «Ilo3HaHue .., — nuca’n
B. H. JleHuH, — HaxoauT mepex coGOH HCTHHHOE Cyllee Kak
HE3aBHCHMO OT CyGbeKTHBHBIX MHEHHH ... HaJHYHylO0 JeficT-
BHTEJILHOCTb»®,

29 Cm.: YUepHuanosckuit 3. M. [locouuaaucTHyeckoe IpaBso:

IJIrporpecc H npeeMcTBeHHOCTb. — COB. rocynapctso H npaso, 1975,
o 11.

30 TTonpo6Hoe oOcBellleHHe OOGBEKTHBHBIX, NPOCTPAHCTBEHHO-BpPEMeEH-
HBIX XapaKTepHCTHK npaBa cM.: 'aaxuH B. A, IlpaBo kak coumualse-
Has peaJsibHOCTb, — Bompoch  ¢uiocodun, 1978, Ne 8, c. 74—80. As-
TOp, B YaCTHOCTH, YKa3hlBaeT Ha pa3JIHYHYIO METOJOJIOTHYECKYIO pOJb
KaTeropuil «Co3HaHHe — MaTepHsI», C ONHOH CTOPOHH, M «CYGBEKTHB-
Hoe — o6beKTHBHOEe» — ¢ apyroi. OH mnuwer: <«Ecau nepBoit napoit
KaTeropuii Mbl noJb3yeMcst HJifi TOro, YToGHl aGCOJIIOTHO pa3rpaHHUYHTH
B NpaBe HAealbHOE H MaTepHaJbHOe H 3a(HKCHPOBATb 3aBHCHMOCTb
(BTOpPHYHOCTD) NpaBa OT MaTepHaJbHHIX YCJIOBHH KH3HH o6lLIecTBa, TO
BTOpasl NMapa KaTeropuii Heo6XomuMa I TOro, YTO6H (HKCHPOBAaTh
«Tepexoil» NpaBa KaK HAeaJbHOro B chepy BHCIUHEH NEACTBUTENbHOCTH
nogl%e)ncnou NpaKkTHYECKOH  HeATEJbHOCTH CyGBbeKTa»  (TaM e,
c. .
3! TIpo6neMa COOTHOLIEHHS! OOBbEKTHBHOrO H CYGBEKTHBHOrO B INpa-
Be SIBHJIachb IpeJMETOM JOBOJIBHO OXKHBJEHHOTO OGCYXIEHHS B COBET-
cKol lopHaMyeckoft JHTepaType. CMOTPH, B YaCTHOCTH, BhICKa3hIBaHHS
YYaCTHHKOB AHCKYCCHH, TNpOBeJeHHOH 1m0 3Toil mpoGJieMe 2XypHaJOM
«[IpaBoBenenne», B. ®. Slxosnesa, [I. A. Kepumosa, M. E. Papbepa,
I1. M. Pa6unosuya, M. ®. Opsuxa, H. U. Marysosa, H. B. Burpyka
u np. ([IpaBosenenue, 1970—1973 rr.). IToapo6Ho 060 BceM KOMILIEK-
ce BONPOCOB, OXBaTHiBA€MHIX maHnoR npoGaemoft, cm.:. Hen6ai-
ao Il. E. O6bekTHBHOe M cy6bekTHBHOe B npaBe. K uroram jHckyc-
cuu. — IlpaBoBepenne, 1974, c. 14—25. CMOTPH TaKXKe YKa3aHHYIO
cratelo b. A. Tankuna.

2 Jlenun B. U. Ioan. cobp. cou., T. 29, c. 197.
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JeiicTByolHe B OO6lIeCTBe IOpPHAHYECKHE HOPMBI, HX
CBOHCTBA, CTPYKTypa H T. [. HENOCPEACTBEHHO He 3aBHCAT
OT CO3HAHMA TeX JIofeH, KOTOpble H3yyalOT H NPHMEHSIOT
NpaBoOBBlEe MNMpeNNMHCAHUS, BBHICKA3hHIBAIOT O HHX CyOBEKTHB-
Hble MHeHMs. IS HHX 3TH HOPMBI — cyllee, HaJHYHas
JeHCTBUTEJbHOCTD.

CyliecTByeT JHIb OJHH NYTb BO3AEHCTBHS Ha CBOHCT-
Ba, CTPYKTypy IpaBa, 3aKOHOMEPHOCTH €ro pa3BHTHA
H Ip.

910 — npeo6pa3oBaHUe CneyuUasbHO-0pUOULecKo20 Co-
depitanus, B 4aCTHOCTH (B HOPMAaTHBHO-3aKOHOZATEJbHBIX
cHCTeMax) INyTeM H3JaHHS HOBBIX HJIH OTMEHHl HefCTBYIO-
IIMX HOPM INpaBa, U3MEHEHHS YPOBHS HOPDMAaTHBHBIX 0000-
LleHHH, a Takxe (B KauyeCcTBe IePBOro, IIPefBapHTEJBHOIO
wara B Ipouecce npeo6pa3oBaHHsi IpPaBOBOH MaTepHH)
pa3paboTKH HOBBIX NOHATHH, KOHCTPYKLHH, TEOPHH B IOpH-
nuyeckod Hayke. ToJbKO B TakoM cJyuae B COAEPKaHHH
npaBa (rJaBHbIM 006pasoM yepe3 CHCTEMHOE, KOAHMGHIHKA-
IIHOHHOE NPaBOTBOPYECTBO) MOr'YT GBHITh NPOH3BENEHH Mpe-
06pa3oBaHusl, KOTOPEE CIOCOOHBI H3MEHHTb €ro CTPYKTYDY,
3aKpenJieHHBle B HeM NPHUHUMIE,, IOBJHATH Ha NpHCYyILHe
eMy cBolicrBa. Ho ¥ 3mech Bo3zelicTBHe WHAMBHAYAJbHOI'O
CO3HaHHH, a TaKXe HayKH, MOPaJH U T. [. B KOHEYHOM cye-
Te HeNpeMeHHO AOJIKHO NPOHTH CKBO3b NPH3MY r'OCyAapcT-
BEHHOH BOJIH. A 3TO 3HAYuT, YTO mpobJeMa BHOBb IlepeK-
JIIOYaeTcsl B IJIOCKOCTb COOTHOLIEHHS] 9KOHOMHYeCKOro 6asy-
ca (MaTepHaJbHOro GBITHS) M HaAACTPOHKH (0OlLecTBEHHO-
ro CO3HaHHA).

ITpuBenenHble coo6paKeHHs] MOTYT NOJYYHTb JOMOJHH-
TeJbHOE NOAKpelJieHHe, ecqH ydyecTb OCOGEHHOCTH IIpaBa
KaK HHCTHTYLUHOHHOro 06pa3oBaHHs, OGBEKTHBHPOBAHHOI'O
B crnenuduyeckuii counanpHblii peHomen®. MmeHHo ¢ atoit
CTOPOHBI IIpaBy MpHCYLIH ocoOble CBOACTBA, CJI0XKHAsi, MHO-
rOypoBHeBasi CTPYKTypa, cheluduyecKue, NpHYeM HepeLKO
BECbMa KEeCTKHe, 3aKOHOMEPHOCTH.

33 Kak mucan II. E. Hen6aino, — pewmaiomuii acieKT oGbEKTHBHOI
PeajbHOCTH NpaBa B TOM, YTO OHO, pa3 BO3HHKHYB, NPAaKTHUECKH (YHK-
LHMOHHPYET Aajiee KaK fiBJeHHe OOBEKTHBHO peajbHOe MJIA BCeX H KaX-
JIOro, T. €. BHE H HE3aBHCHMO OT 4Ybero Gbl TO HH ObLIO CO3HAaHHA (CM.
YKa3aHHYI0 Bbillle CTaTblo, C. 21).
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T'rasa 12

AKTHBHASA POJIb U ®YHKILHH MPABA

1. AkTHBHas poJib MpaBa B XKH3HM OOulecTBA. 31ech, B
AaKTUBHOH pOJM IpaBa, — [MIaBHH INYHKT, UEHTPaJbHBIH
y3eJ Bcero KoMmjekca npo6GJjeM, pacCMaTpHBaeMbXx B
KHHre,

ITpaBo — He MPOCTO 3JM€MEHT KJIaccOBOro oblecTBa Kak
1[eJIOCTHOTO COIIMAJIbHOTO OpraHu3Ma, He IPOCTO YacTb HaA-
CTPOHKH HaJl SKOHOMHYECKHM G6a3ucoM, HO QKTUBHbLI 3ie-
MEHT, QaKTUBHAR 4acTb, obpasyiollas B paMKax AaHHOTO
obuiecTBa BeAyllee 3BEHO BCell CHCTEMBI COLIHAJBHOTO HOP-
MaTHBHOTrO peryJHpoBaHus. IIpuyeM 3Ta aKTHBHOCTb IIDH
TIPOrPeCCHBHBIX COLHAJbHLIX YCJHOBHSIX, 0COOEHHO B COLHa-
JIUCTHYECKOM oOfuiecTBe, MoxKeT OLITb BecbMa 3HAYHTEJb-
Hoit. M. M. Kanunun nucan: «Byayum HanacTpoiikoft Han
yXKe CJOXHBIIHMHCS SKOHOMHYECKHMH B3aHMOOTHOLISHHS-
MH, NIPaBO B CBOW ouYepelb sABJaseTcs (aKTOPOM, TOJKalO-
IIMM M JalOLIUM ONpeJeieHHOe HaNpaBJeHHe 3THM B3aHMO-
oTHOWEeHHSIM. HecoMHeHHO, OHO MMeeT CBOMCTBO KaK 3aK-
pPenyIsATb yXKe CJOXKHBIUHeCS OTHOIUEHHSl, TaK H TOJKaTh,
BHI3BIBATh, CNIOCOGCTBOBATh, O KpaliHell Mepe, 3apOXKAEHHIO
TeX B3aHMOOTHOLIEHHH, K KOTODHIM 3aKOHOJaTeNb CO3Ha-
TeJbHO CTPEeMHTCA. B 3TOM COCTOMT CYLIHOCTb TBOPYECKOfH
POJIH 3aKOHOJAATEJbCTBA»!.

IIpaBo KakK CONMANBHO-KJIACCOBHH peryJisTop—sBjeHHe
KayeCTBEHHOro NOPSALKA, KAaYeCTBEHHOTO B TOM CMBEICTE,
YTO OHO B NPHHUHINE crnoco6Ho obecneunBaTh GYHKUHOHH-
POBaHHE COIMAJbHOH CHCTEMH C TOH €ro CTOPOHEI, KOTO-
pasi OXBaTbIBaeTcs YCIOBHOH GOPMYJIOH «KauecTBO XKH3HHS.
HHbIMHE cl0BaMH, CO CTOPOHBI OPTaHH30BAHHOCTH H YIOpSi-
JOYEHHOCTH OOLIECTBEHHBIX OTHOLIEHHH, NMPHYEM TaK, 4TO-
Obl, 3aKpenJiss KJIaccOBO ONpeNeJeHHYI0 COLHAaJbHYIO CBO-
6ony, OTBETCTBEHHOCTb, AaBas MpPOCTOP MJIS COUHAJNbHOM
aKTHBHOCTH IPEJACTaBHTeJeHd TIOCHOACTBYIOLIEro ) KJjacca
(Bcero HapoJa —B YCJOBHSIX Ppa3BHUTOrO CONMAJNH3Ma),

'Kanunuu M. Y. Bonpock coeTckoro cTpouTenbcTBa, C. 124.
3pecr ke M. M. Kaiaunuu nopuepkupan, yTo 3aKOH, KOTODHIA cymen
NPaBHJILHO YJIOBHTbL MYJbC OGLUECTBEHHOR XKH3HHM, He MelllaeT <«OTBaJH-
BaTbCsl OTMHpAIOLIMM OTHOINEHHAM M CNOCOGCTBYET 3J0POBOMY pOCTY
BO3HHKAIOLIHX,
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HCKJIIOYaTh M3 OOILIECTBEHHON KH3HM NMPOHM3BOJ, CBOEBOJIHE
H GEeCKOHTPOJILHOCTb OTJeNbHBIX HHAWBHAOB H MX Tpymm,
06ecreyHBaTh COOTBETCTBHE COLMAJBHON CHCTEMBHI TOCIOJ-
CTBYIOIIMM LIEHHOCTSM H HJeajaM.

2. AKTHBHas poJib NMpaBa MO OTHOIIEHHI0O K 3KOHOMHKE.
XapakTepuCTHKAa aKTHBHOH POJIM NpaBa HauGosee CyILeCT-
BeHHa IO €ro OTHOIIEHHI0O K 3KOHOMHKe, T. €. HMEHHO K
To#l cthepe couHaNbHOH KH3HH, KOTOpas SBJseTCs onpene-
Jf0UIel BO BCEM COIMAJbHOM OpraHH3Me, B TOM YHCJe
H AJIg NPaBOBOH, H MOJUTHYECKOH HaACTPOAKH.

BecbMa 3HaMeHaTe IbHO, YTO HMEHHO NPaBO OlLleHHBAJOCh
K. MapKcoM KakK ONHO H3 BaXXHedIIMX OpYyAHH, BO3JeHCT-
BYIOIIHX Ha caM XOJ 3KOHOMHYeckoro passutus. K. Mapkc
OTMeyaJl, YTO 3aKOHOZATEeJbHble aKTHl SBHJMCH TEPBOH IO-
NBITKOH CO3HATENBHOTO W TNJAHOMEDHOro BO3IeHCTBHs 06-
IIeCTBa Ha CTHXHAHO CKJIAJBIBAIOIIUACA XapakTep ero
obutecTBeHHOro npousBoAactsa. OH BHAeN B NpaBe 3HAYH-
TeJbHYI0 «OOLIEeCTBEHHYIO CHJIY», YKa3hiBaJ Ha CYIIECTBEH-
HBle JOCTOMHCTBA NpPaBOBOH ¢OpPMHE 0OILIeCTBEHHOr0 pery-
JHPOBaHHS, B YaCTHOCTH Ha BO3MOXHOCTb IIPH IOMOIIH
3aKOHOB «OJHHM YJAapoM» pellaTb ONpeJeseHHble 3KOHO-
MHYECKHe 3afayun’.

B counanncrnyeckoM obuiectBe oGpaTHOE BO3LEHCTBHE
npdBa Ha 3KOHOMHYecKHii 6a3nc HEH3MEPHMO BO3pPOCJO.
3aecr npaBoBasi (GopMa 35KOHOMHYECKHX OTHOUIEHHH siB-
JsieTcsl He TPOCTO HEOOXOAHMOCTbIO, a BHINOJHSET aKTHB-
HYI0 OPraHH3yolyl0 GYHKUHIO H NOTOMY TJIy6OKO NPOHH-
KaeT B TKaHb 5KOHOMHYECKO# KH3HH B KaueCTBE BaKHOTO
KOMIIOHEHTa MeXaHH3Ma 3KOHOMHYECKHX IpPOIECCOB.

B ycnoBusix counasH3Ma HMEHHO NMpPH IOMOIUM IIpaBo-
Bofi (GOpMHl CO37aeTCsi B COOTBETCTBHH ¢ TpeGOBaHHAMHU
OGbEeKTHBHEIX 3KOHOMHYECKHX 3aKOHOB COLHaJHu3Ma enH-
HHIfl, YeTKHH, ONpelesieHHBI, HeNpepHIBHO JefCTBYIOUIHA,
CTabHJbHBI H JHHAMHYHBIA MeXaHH3M IUIaHOMEPHOro Ie-
JIeHaNpaBJeHHOTO OOLIeCTBEHHOTO peryJHpoBaHHusi, obecme-
YHBAIOLET0 HOPMAaJbHOE, «ecTecTBeHHOe» (YHKIHOHHPOBA-
HHe M Da3BHTHe COIHAJTHCTHYECKOH SKOHOMHKH, BHISIBJIEHHe
ee MPEHMYIIeCTB, B TOM YHCJe pa3BepThiBaHHE COLHAJBHO-
XO3IACTBEHHON AKTHBHOCTH TPYASIIHXCH, HX KOJIJIEKTHBOB.

Taxum o6pa3oM, caMa MPHPOAA COUHANHCTHUECKOHA KO-
HOMHKH, ee 3KOHOMHYECKHe 3aKOHBl IPLANOJAraloT HeycT-
PaHHMYIO OGBEKTHBHYIO HEOGXOAUMOCTb MOCTOSTHHOTO BKJIIO-

2Mapkc K, dHreanc @. Cou, T. 23, c. 309, 492.
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YeHHs NnpaBa B 3KOHOMHYECKYIO KH3Hb. HpaBOBaTHX ycC-
JIOBHSIX 06pa3ye'r, roBopss cJIOBaMH . Sﬂre.nbca, «CHJIb-
HeAlIMH pbluar caMoro mpousBoActBa»d. ClienoBaTesbHO,
LIMPOKOe HCNOJb30BaHHe NMpaBoBOH (OPMH 0G6IIECTBEHHOTO
peryJHpoBaHHs HYXKHO paccMaTpHBaTb KakK OAHY H3 06bek-
THBHBIX 3axonomepﬂocreﬁ, CyLI€CTBEHHO BJIHAIOIIYI0O Ha
XON 3KOHOMHYECKHX IIpOLECcCOB, Ha HX <«KAa4Ye€CTBEHHOE»
pasBuTHe?,

I'ny6okoe npOHHKHOBEHHE INPaBOBHIX (OPM B TKaHb 3KOHOMHYe-
CKOM JKH3HH COLMAJHCTHYECKOrO OOIIECTBA He H3MEHsIET COOTHOLIEHHS
6a3HCHBIX M HaACTPOEYHLIX fBJEHHH, He INpeBpalllaeT NpPaBo B HeEMNo-
CPeACTBEHHO SKOHOMHYECKOe OTHOILEHHe, B 3JeMeHT Gaslca (Kak 3TO
NPHMEHHTENBHO K COUHMAJHCTHYECKOMY TOCYAapCTBY YTBEPKAAIOT HeKo-
Topuie aBTOpHS). ITpaBo kak cHcTeMa oOIieoGsi3aTeNbHBIX HOPM, Kak
4acTh HaJCTPOHKH DEAAbHO BKAIOYAETCA @ MeXaHU3m SKOHOMUHECKUX
npoyeccos auwb T020a, KO20a ropududeckue HOpmbl OelicTéywT, peaiu-
3YyTCA, T. e. Ha cTaduu npasooTHouwerut. BOT 3mech, KCTaTH CKa3aThb,
H «cpabaTbiBaeT» TeopeTHYecKas KOHLEMUHS, COrJacHo KOTOpPOfi B pe-
aNbHBIX H3HEHHHIX OTHOLIEHHAX ¢aKTHuecKoe (MaTepHaJbHOE) cojep-
XKaHHe H lopHaHueckass ¢opMa HaxomfATcs B eauHctBe. IIpH nomolnu
NPABOOTHOIUEHHA COLMAJHCTHYECKOE NPaBoO, OCTaBasCh HaACTPOEHYHBIM
SIBJICHHEM, CIIOCOGHO BHICTYMaTh B KauecTBe HeOGXONHMMOrO 3BeHa Me-
XaHH3Ma 9SKOHOMHYECKHX IIPOLECCOB COIHAJHCTHYECKOTro OOIlecTBa.

3. Mpenenbl aKTHBHOM POJIM MpaBa B XKH3HH obuiecTna.
IMonuepkuBasi aKTHBHYIO pOJb NpaBa B XH3HH OOIIECTBa,
€ro Bejyllee 3HaueHHe B CHCTeMe COLHAJbHOrO PEryJHpo-
BaHHS, HYXXHO BHIETb M IpeJesbl IOPHAHYECKOro BO3Jef-
CTBHS.

[TIpaBo — Moryuuii, AeliCTBeHHBIH, BbHICOKO3()HEKTHBHHI,
HO He BCEMOTYIIHl MHCTPYMeHT OOLIeCTBEHHOr0 pPa3BHTHS.

IMpemenn akKTHBHOH POJIM NMpaBa B XH3HH oOlLiecTBa Om-
pefeJsIOTCS, B YAaCTHOCTH: a) OCOOEHHOCTAMH INpaBa Kak
cy6beKTHBHOTrO (akTopa o6LIeCTBEHHOro Pa3BHTHA, 6) cBoe-
o6pa3HeM ero CBOHCTB, B) COIHaJbHO OOGYCJOBJEHHOH Me-
poO#l HX HCMOJb30BaHHS.

OcraHOBHMCS Ha TNOCJeJHEM H3 YKa3aHHHIX 0O6cCTOs-
TeJIbCTB.

IIpaso — ¢pakTop obujectsennozo passurus, npedessvl
OelicTeun KOTOpPOo20 OeTepMURUPOBAHBL COYUAAbHO O6YC=

3 Mapkc K, dHreasnc @. Cou, 1. 20, c. 290.

4+ O ¢dopMax BO3JEHCTBHA NpaBa Ha 5KOHOMHKY cM.: ocyaapctso,
npaBo, 3KoHomHMKa. M., 1970, c. 115 u caen.; MapKCHCTCKO-JIEHHHCKas
oblas TeopHs rocyaapctsa H npasa. OCHOBHble HHCTHTYTH H NOHSATH,
c. 456 u caen.

5 Cm., Hanpumep: Tonyunos A. A. Baeaenne B TeOpHIO ympas-
Jgexdsa. M., 1967, c. 166 u cJaen.
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AOBAEHHOI MepOLl UCNOAL30BAHUR €20 COYUANLHO NOAE3HbLY
ceoticte. ODYHKIHOHUPOBaHHe IpaBa, KOTOpPOe «HE AOTATH-
BaeT» A0 COIHAJLHO OOYCJOBJIEHHOH MepH HJH, Hao60poT,
BHIXOAHT 3a ee rpanunsl (1.4.8.) MoxeT He TOJbKO OKa-
3aTbCs ‘Heah(eKTHBHHIM, HO M INOBJeYb 3a cobolf Hera-
THBHHIE COIHaJbHBIE MOCJEeJCTBHS — HEOPraHU30BaHHOCTb
OGLIECTBEHHBIX OTHOLIEHHH HJIH HX H3JHIIHIOW perjaMeH-
Tanuio («3a0PraHM30BaHHOCTbY), HEYNMOPSNOYEHHOCTb HJIH
CKOBAHHOCTb COLMAJbHOH aKTHBHOCTH B o0lLiecTBe, paclIH-
peHHe BO3MOXKHOCTeH MJsi NPOU3BOJA, H3BECTHYIO Jaedop-
MalH{I0 BCelfl CHCTEMBI COLHAJbHOIO PeryJHpOBaHHs.

B cBSI3H C 3THM — O TOM, YTO MOXKeT OBITb OTHECEHO
K HeOCTaTKaM («TGHAM») MpaBa.

®. DHresbc OTMeYaJ NPOTHBOPEYHBOCTb LMBHJIH3AIMH,
CBOHCTBEHHBIX efi yupexJeHuit, uHcTHTyTOBS. M mpaBo —
3TO TaKOH COLHAJbHO MOJIE3HBIH HHCTPYMEHT peryJaHpoBa-’
HHSl, KOTOPBIi XOTSl M mNpeicTaBJsieT co6of BesHYaiilee
«u3o6peTeHHe» uyesJoBeYeCKoro oO6IllecTBa, OJHAKO HeECeT
Ha cebe meyaTb Npucyllell HUBHJIH3ALUH NPOTHBOPEYHBOC-
™1, Ero coummajbHo moJse3HBle CBOHCTBA H JOCTOHHCTBA
HMEIOT HEeKOTOphle HeH36eXHBle OTpHLATesJbHHEE INOCJEACT-
BHSl B XXH3HH, TIyCTb He Bcerja 6oJibllHe, HO BCe XKe MHHY-
col. TIpHueM peub HpeT He TOJNBKO 06 MCNOJb30OBAHHH 3a-
KOHOB B 3KCIIJIyaTaTOPCKOM OOllecTBe B LeJSX yrHeTeHHS,
perpecca, ycHJeHHs] peakUHOHHBIX CTOPOH OOILecTBEHHOH
cucreMbl ((akT, KOTOpHIH MO CBOeH COLHaJbHOH MpHpone
ray60KO HeraTHBeH), HO TJIaBHBIM 00pa3oM O TOM, YTO
caMa NPHPOAA COLHAJbHO NOJE3HBIX CBOHCTB H PeryJsTHB-
HBIX KadecTB NpaBa NpOTHBOpeyHBa. Mx Hcnosab3oBaHHe B
CcaMbIX NPOTPECCHBHBIX LEJISAX He MOXKET He CONpPOBOKJAAThb-
C HEKOTOPDHIMH MHHYCaMH, OTHAEJbHBIMH H3JIepKKaMH.
Tak, crporasg ¢(opMasH30BaHHOCTb IOPHAHYECKOrO PEryJIH-
POBaHHSl TIPH BCEM HEMAaJIOM ee 3HAUYeHHH B obecleuyeHUH
YETKOCTH H ONpeJeJIeHHOCTH B OOIEeCTBEHHOH XKH3HH «OC-
TaBJISIET B CTOPOHE» HHAMBHAYaJbHEHIE OCOOEHHOCTH YeJo-
BeyeCKHX INOCTYNKOB, YHHKAJbHble XKH3HEHHble CHTYallHH
H JpyrHe o6CTOATENbCTBA, KOTOPble HEBO3MOXKHO NOJOTHATD
nox «obuyo MepKy». H3BecTHEe TeHeBble CTOPOHH HMEET
H TpHMeHeHHe IODHIMYECKHX, TrOCydapCTBEHHO-NMPUHYIH-
TeJIbHHIX Mep, M OGHUHAJbHBIA IpOLEeAYPHO-MPOLECCYab-
HBl MOPSiIOK pa3bupaTeJbCTBa B IOPHAMYECKHX OpraHax

¢ CM.: Mapkc K, dureasnc &. Cou, 1. 21, c. 176.
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TOHKHUX ueJlOBeueCKHX KOH(JIHMKTOB, H HeKOTOpble JpyrHe
ero YepThl.

Hcnonb3oBaHHe IOPHAHYECKOTO DEryJHPOBAaHHS «CBEpX»
MepHl NMpPHUBOJAHT K OTPHLATEJIbHHIM NOCJEACTBHSM, B YacT-
HOCTH, ellle H NMOTOMY, YTO C BO3pacTaHHeM B 0OLIeCTBeH-
HOH XH3HH YJeJbHOTO Beca NpaBa COOTBETCTBEHHO YBeJIH-
YHBAIOTCS H HEJOCTATKH OT IOPHAHYECKOrO PeryJjHpOBaHHS,
a 3HAaYUT, U BO3MOXHOCTb TOrO, YTO MPH HEAOCTATOYHO
060CHOBaHHOM 3aKOHOZATEJbCTBE MHHYCHI MOTyT H Iepe-
BECHTb IJIIOCH, 3aKOHBl CTaTb TOPMO30M, NMOMeXOH oOlecT-
BEHHOTO| Pa3BHTHSI.

ITocse moGeabl COLHAMHCTHYECKOH pEBOJIOLHH IPaBO-
BOe BO3JeHCTBHe corjacyercs ¢ OGIIUMH TeHAEHIHSIMH pas-
BHTHSl COLIHAJHCTHYECKOro | OOIecTBa, BCEMH 3afayaMH
COIMAJINCTHYECKOTO W KOMMYHHCTHYECKOT'O CTPOHTENBbCTBA.
B psme cayyaeB mpu moMmoIlH npaBoBod ¢(opMmbl (B YacT-
HOCTH, TIPM HHTEHCHBHOM HCIOJIb30BAHHH CBOHCTBA NPHHY-
JHTENbHOCTH) MOXKHO YCKODHTb pellleHHe HEeKOTOPbIX 3a-
Iday. 'OZHAaKO TYMaHHCTHYecKas NPHPOAA COLHAJHCTHYEC-
KOr0 CTpOsl, HayaJa COLHAJHCTHYECKOH AEMOKDATHH, BCS
cucTeMa 3ajJay COLHAJHCTHYECKOrO0 H KOMMYHHCTHYECKOro
CTPOHTE/ICTBA OTPAHHYHBAIOT NPHMEHEHHe TaKHX CBOHCTB
npaBa, KaK €ro NPHHYJIHTEJIbHOCTb, CTaBSIT NpPHHYXKIEHHE
B NIpaBe B ONpeJeseHHble, CTPOrHE PaMKH.

Urak, akTHBHasA poJb NpaBa B XKHU3HH obliecTBa HeGec-
npefeabHa. DTOT BLIBOA, pa3yMmeercs, He MOJKeH MNpPUBO-
IUTb K HENOOLEeHKe NMpaBa. AKTHBHAS, CO3HAAaTeNbHAs POJb
npaBa B YCJOBHSIX NMPOTPECCHBHOTO COLHAJBHOTO CTpPOS Be-
auka. Ho kak pas pas toro, 4tobbl ¢ HaaJexauled NMOJIHO-
TOH, MpaBUJIbHO H 3((EeKTHBHO HCNOJb30BAaTh 3TOT MOIL-
HEIi HHCTPYMEHT COLHAJbHOrO Pas3BUTHS, HYKHO OTJaBaThb
SICHBIH OTYET B TOM, KAaKOBbHl OOGBHEKTHBHBIE BO3MOXKHOCTH
npaBa, KaKde 3aJayd OHO MOXKET pellHTb, a2 KaKHe HeT.

4, ®yHkuuM npaBa. AKTHBHAS POJib NpaBa BhIpAXKaeTcs
B ero QYHKIHAX, T. €. HanpaBJeHHSX NPaBOBOro BO3AEHCT-
BHs, BBHIPAXAIOIIHX pOJb NpaBa B OpraHH3alMH (yno?j/
JIOUYEHHH) OGIUECTBEHHbIX OTHOLIEHHH’, \

®yHKUMM NIPaBa MOXKHO PACCMaTPHBATh B HECKOJIBKHX|
IJIOCKOCTSX, ONpeJessieMbX IIHPOTOi Yyrja 3peHHs, B qzﬁ‘;

7 ITo muenuio '10. T. Txauenko, noxa ¢GYHKUHAMH TpaBa clejfyeT
TIOHUMAaTb KOHKDETHYI0 poJb (meHcTBHe) MpaBa IO OpraHH3auuH obie-
¢TBEHHEIX oTHowenu# (cM.: Tkauenko [O. I.  Merogosoruueckne
BONPOCH Teopuu npapooTHoweHui. M., 1980, c. 34).
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HOCTH B 3aBH \_TOrO,-0€BeHI 210TCSHVIH -OHU-B--PaM-
Kax BCeH roCyAapCTBEHHO-NPABOBOMA _4acTH _ HaACTPOHKH
MJH _TOJIbKO B IPAHUIAX. CaMOFO-HpaBa—B COOTBETCTBHH
C_3THM B NpaBe MOXKHO Da3/HYaTh: CONHAILHO-NOJTHTHYEC-
KHe Y_chelHaabHo-lopulHdeckue ¢yHKuMH. Hano 3aMeTHTb
cpasy, uto o6e rpynnsl GYHKUME — HE HeKHe ocolhle, He-
3aBHCHMble IpPyr OT JApyra HamnpaBJ/ieHHS IPaBOBOrO BO3-
HeHcTBMA. DTO — JHLIb pa3Hble acHeKThl eJHHOro INpaBo-
BOTO ONOCPEJCTBOBaHHS OOILECTBEHHHIX OTHOLIEHHH, CBf-
3aHHBIE C LIKWPOTOH YrJja 3peHus, ¢ pas3jJHYHHIMH CTOPO-
HaMH cojepxkaHus npaBa. [IpuueM B KOHEYHOM HTOre
COLMAJIbHO-TIOJNIUTHYECKOe BO3JeficTBHE NMPOSBJsSETCS B Ipa-
BOBOH JAEHCTBHTEJNbHOCTH HMEHHO uYepe3 CIellHajbHO-IOpH-
JuyecKHe QYHKIHMH.

OYUAAbHO-NOAUTUYECKUE (YHKYUU—HATIDABJIEHUS Tpa-
BOBOTO BO3JeHCTBHS, BhIpaxKalollHe COLHAJbHO-IIOJHTHYEC-
Koe colepxxaHHe mpaBa, [lpaBo B HaHHOH IJIOCKOCTH pac-
CMaTpHBaeTcsi IUHPOKO—B €IHHCTBE C TOCYJapCTBOM.
JlosToMy H Hx QyHKUMH B oflueM COBNajaioT.
/Cneuua/zbuo-fopuduttecxue yHKYuL — HanpaBJIeHUS

PaBOBOr0 BO3JEHCTBHS, KOTOPbleé PAacCMaTpPHBAIOTCS JIHIUb
B paMKax CaMoOro npaBa, BHIPaxalOT IOPHIHYECKOE 3Haye-
HHe TIpaBa AJIS ONOCPEACTBYEMBIX OTHOIUEHHH H HpOSIBJSA-
IOTCSl B CNIELIHAJIbHO-IOPHAHYECKOM €ro cojaepkKaHuH. B pau-
HOH IJIOCKOCTH pasJMYaloTCsl peryJsTHBHHE (CTaTHyec-
asg M JUHAMHUYyecKas) H OXpaHHUTeJbHas GyHKuuu®,
eeyaaTuBHble  (DYHKUHH — HaNpaBJEHHS  IIPaBOBOTO
BO3JE€HCTBHS, HaleJeHHbe Ha TO, YTOOB o6GecrneyHTb Han-
JeXalllylo HOPMaJbHYI0O OpPraHH3alHi0 TOCIOACTBYIOLIHX
Oo0LIeCTBEHHHIX OTHOIIEHHH, HX CTaTHKy H JHHAMHKY, HX
GYHKIHOHHPOBaHHE B COOTBETCTBHH C TPeGOBaHHAMH O6beK-
THBHBIX 3aKOHOB 0OIlleCTBEHHOro pa3BHTHs. He cuayuaiino
9TOMY PEryJasTHBHHE (QYHKUHH MOXHO HMEHOBaTb (YHK-
IHMH OpraHH3alHH,

8 IlBe M3 yKa3aHHHX IJIOCKOCTeR OGLIETEOPETHYECKOrO aHa/Mu3a
GyHKUHA npaBa B HacTosilee Bpems yeTKo pa3nuyaer T. H. Papgpko.
Ecnu panee aBTop Besien 3a M. E, dap6epoM B «0omZHOM psiny» pac-
CMaTpHBaJ PEryJATHBHYIO, OXPaHHTEJLHYIO H BOCIHTATeNbHYIO (YHK-
uud (cm.: Pagbko T. H. ®dyHkuuu couuajHcTHYECKOro OOLIEHapox-
Horo mnpaBa.— ABToped. KaHm. aucc. Caparos, 1967), TO HuHe
T. H. Panbko, 06oco6HB NepBLie NBe W3 YNOMAHYTHX (GYHKLHH, B ApY-
roil yxe IJIOCKOCTH YKa3blBaeT Ha CyIeCTBOBaHHE 3KOHOMHYECKOro,
MOJIMTHYECKOTO M BOCMHTATEJbHOTO HalpaBJieHHsi B TPAaBOBOM peryJ-
poBanuH (cM.: Panbxo T. H. OcHOBHHE QYHKUHH COLHAaJHCTHYECKOrO
npaBa. Bosrorpan, 1970, c. 38—42; u apyrde paboThl aBTOpa).
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[ OxpanuresvHas (QYHKUHS — HaANpaBJeHHEe IPaBOBOTO
B031eicTBUSI, HalleJEeHHOE Ha OXpaHy TOCHOACTBYIOLIHX
O0LleCTBEHHBIX OTHOLIEHMH, HX HENPHKOCHOBEHHOCTb H CO-
6pa3HO 3TOMY Ha BbiTeCHeHHe OTHOLUIEHHH, YYXABIX HaH-
HOMY OOIIECTBEHHOMY CTPOIO.

OJHako yKa3aHHBIM JleJleHHeM He HCYepIBIBAaeTCs KJac-
cubHKaUus CrelHajbHO-IopHanyeckHx o¢yHkuui. To, uro
Ha3bIBAJIOCh DEryJNATHBHBIMH GYHKUMAMH, 1O CYTH JeJja,
npexcrasisier co60il 00600LleHHOe HAaHMEHOBaHHe JBYX
GYHKUMH — peryJISTHBHOH CTAaTHYeCKOH H  DPeryJsiTHBHOH
JAHAMHYECKOH.

1/ PeeyaaTusnas CTATU4ECKAs (HYHKYUA BHIpaxaercs

lilBosneﬁc"rBHu npaBa Ha OOLECTBEHHblE OTHOLIEHHS MyTeM
X 3aKpelJieHHl B TeX HJH HHHIX NPABOBBIX HHCTHTYTax.
B 3TOM cocTOHT OfHA W3 KOpEHHHX 3anay (Ha3HaAYeHHH)

:IpaBoOBOro perysauHpoBanus. IlpaBo mpexiae Bcero IOpHAH-
YeCKH YTBepXKJaeT, BO3BOAHT B pPa3psj <«HENPHKOCHOBEH-
BIX» TOCIOJACTBYIOLIHe OOLIeCTBEHHbLIE OTHOLIEHHS.

Pemaromee 3HaueHMe B IPOBEJ@HHH CTaTHYECKOM
(YHKUHH NPUHALJEKHUT HHCTHTYyTaM IpaBa COOCTBEHHOCTH,
IOpHHYeCcKass CyTb KOTOPLIX B TOM H COCTOHT, YToOp 3aK-
PeNHTh CYLIECTBYIOLIHE HMYIIECTBEHHbIE TIOPSAAKH MyTeM
NpefoCTaBJeHHs] OTACJNbHBIM JHlam Haubojee LIHPOKUX H
HeNoCpeJCTBEHHO OCYILECTBJ/ISIEMbIX IPaBOMOYHH BJaJeHHs,
NOJIb30BAHHS H  pacrnopsikenuss BewlamH. CraTHyecKas
GYHKUHS NpaBa OTYETJHBO BhIpaXKeHa H B psfie JpPYrHX
HHCTHUTYTOB (B TOM 4YHCJe B HHCTHTYTax MOJMTHYECKHX
npaB ¥ o6s3aHHOCTeHl Trpa)kaaH, H30HpaTeNbHOM, aBTOP-
CKOM H H300perare/bCKOM INpaBe H T. [.).

—Pezysrarustas QUHAMUYECKQA (PYHKLUA RHDANKACTCH B
BO3/eHCTBUH NpaBa Ha OOLIeCTBEHHble OTHOLIEHHS MYyTeM
opopMJeHHsT UX ABHKeHHs1 (nuHaMuku). OHa BOMJIOILEHA,
HanpuMep, B HHCTHTYTaX aJAMHHHCTPAaTHBHOrO, TPaKJIaH-
CKOro, TPYIOBOro IpaBa, OMOCPEACTBYIOIUHX XO3SHCTBEH-
Hble NpOllecChl B 3KOHOMHKe, B IIPaBOBbIX HHCTHTYTaX,
0pOpMJISIIOIUX MNpoLecC PpacnpefeseHdss MPOH3BOJUMBIX
NPOAYKTOB, H AP.

Koneuno, 65110 6B HelPaBUJBLHBIM IPOTHBOIOCTABJSATh
JAHHAMHYECKYI0 (YHKIHIO TMpaBa CTaTHYECKOH H TeM
Goslee, HCXOJSl H3 TEPMHHOJIOTHH, PacCMaTPHBAThb OJHY H3
HHX (CTaTHYeCKyl0) KaK TakKylo, KOTOpPas HOCHT IOPH-
AUYECKH MAacCHBHBIA, a APYrylo (AHMHAMHYECKYI0) — IODH-
AMYECKH aKTHBHHIH Xxapakrep. M neso He TOJBKO B TOM,
YTO CNMOCOGCTBOBATh Pa3BUTHIO OGUIECTBEHHBIX OTHOIIEHHIt

13 3akaa 4116 193



MOXHO JiHIIL MOCTOJNBKY, NOCKOJbKY TI'OCNOACTBYIOUIHE
OTHOIIEHHSI 3aKpemJeHHl, IOPHAHYECKH YTBEpXKAEHH B Ka-
yecTBe He3nl6JeMBIX, HeNPHKOCHOBeHHHIX, CyTb Bompoca B
TOM, YTO CaMO 3aKpemnJieHHe OOIIeCTBEHHbIX OTHOIUEHHH fiB-
JsleTC CPeACTBOM, OGecrmeyHBAIOLIHM HX AaJjibHeiillee pas-
BHTHE, TaK KaK OHO CONpPSI)KeHO ¢ (PHKCHPOBaHHEM TeX HJIH
HHBIX CyOBEKTHBHHIX NpaB 3a cyObeKTaMH OO6ILEeCTBEHHHIX
OTHOLUEHHH H, CJeJOBaTeJbHO, C INpEeAOCTaBJeHHEM HM
BO3MOXKHOCTEH  AJs1 CaMOCTOSITEJNbHOrO, HHHIHATHBHOTO
neficTBoBaHHs,/ Pa3inune MeXAy CTAaTHYECKOH H IHHaMH-

YHKUHSIMH, HMelolllee BeCbMa 3HaYHTeJbHHE OC-
HoBaHHusa (006 3TOM — naJblue), GJHKAAIIHM 06pasoM CBS-
3aHO C COCTOSiHHEM (CTaTHYECKHM HJH JIHHaMHYECKHM)
peryiipyeMblX OTHOLIEHHH, YTO AOBOJBLHO CYIIeCTBEHHO OT-
paxaercs Ha TEXHHKO-IODHAMYECKOM COJEepXKaHHH NpaBa —
IOPHAHYECKHX MeXaHH3MOB, (QYHKIHOHHDYIOIIHX B TOM H
mgyrom caydae.

Takum o6pasom, B Gojiee KOHKPETH3HPOBAHHOM BHIE
YHKUHH [paBa, paccMaTpHBaeMhle IO YIVIOM 3peHHsd
Ha3HayeHUs INpaBa AJs peryJHPYeMBIX OTHOLIEHHH, BHIT-
JANAT TaK: a) peryJaTHBHas CTaTHyeckasi, 6) pery.as-
JTHBHasi [MHAaMHYecKas, B) OXPaHHTeJbHasl.
~ Pasnnune MeXAy 3THMH TpeMsi (YHKUHSMH HaCTOJBKO
CYLECTBEHHO, YTO OHO HEMOCPEeJCTBEHHO BJIHSIET HAa TEXHH-
KO-IODHIHYECKOe COJepxKaHHe IpaBa, €ro BHYTpeHHee
CTPO€HHe, OnpejelsieT BaXKHble MOMEHTHl €ro CTPYKTYPHI.
PerynaTuBHble (cTaTHuyeckas M JAHHaMHyecKas) H OX-
paHHTe/NbHAst QYHKIHH OCYILECTBJASAIOTCS NMPH MOMOILH CBOHX
IODHAHYECKHX MEXaHH3MOB, CBOEro IOpHIHYECKOI'0 HHCTPY-
MeHTapHSI—Pa3JHYHbBIX N0 CBOMM CBOHCTBAM HOPM, THIIOB
npasootHoweHuH. M CcOOTBEeTCTBYIOT KavecT8eHHO pasHo-
podHble naacTel NpPaBOBOM MaTepHH, OXBATHIBAIOIIHE BCE
OTpacjH Inpaba.

3nech, cJel0BaTeJbHO, B CaMOH 3aBHCHMOCTH BHIOB
HODM H THIIOB NPAaBOOTHOLIEHHH OT COOTBETCTBYIOIUHX CIie-
IHMaJIbHO-IODHAHYECKHX (YHKUHH OGHapyKHBaeTcs BaxKHas
creuu¢uyeckas 34KOHOMEPHOCTb INpaBa M, GoJjiee TOro,
caMa HX XapaKTEePHCTHKAa CTAHOBHTCS OCHOBaTeJbHeH, NMpH-
ob6peraeT HOBble YepThl. Takum 06pa3oM, HEKOTOpHlEe IOJ-
pasjesieHHst IODHAHYECKHX HODM (ZesieHHe HODM Ha pe-
TyJSTHBHEIE H OXPaHHTeJbHBIE, PEryJSATHBHBIX — Ha 0053Hl-
Baiollye, YNpaBOMOYHBAIOLIHe H 3ampellalnoliue) H COB-
najamolie Nojpa3fe/NeHUsl NPaBOOTHOIUEHHA—3TO He OXHA
H3 BO3MOXHHIX KJacCHQHUKaUHHA, a TPYNNHPOBKH HOPM H
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Cxema 6

CIIELIUAJIBHO-IOPUINYECKHUE ®YHKUHU ITPABA
U COOTBETCTBYIOUIME MM TPYNIbl IOPUAUYECKOIO
HUHCTPYMEHTAPHA

|
Perynatusneie opyHkuuu

Oxpaunzenvias
IluHamuyeckas CramugecKas YHKUMA
r r -~ = ‘]
N 3anperst
| Mo3umBHLIC -~ - |
OA3bIBaHUA I ™ -—
° I Ho3BoneHua ~
| L ==
- — e J — —_—— e — ] =
\ r
O6s3pBalole YnpasomouuBa- MpasoBoc
HOpMBI; TpaBo- oupe NpHHYXIeHHe;
OTHOLUEHHUA M 3anpelaoume CAHKIMHU ;
aKTMBHOTO THNA; HOPMBI} IOpHAHYCCKAA
UCHONHEHHE NpaBOOTHOLUEHH A QTBETCTBEHHOCTD;
TIACCHBHOTO Mephl
THNa; 3aLMTHI;
HCNOJL30BAHKG TipouecCcy aibHas
1 cobnioacHHe ¢opma

NIPaBOOTHOLIEHHH, HENOCPEACTBEHHO OTpaxKalollve GyHKIHH
npaBa (cM. cxemy 6). Eciu xe yuyecTh, 9TO crnenuaJbHO-
IOpHAHYeCKHe (GYHKUHH NpaBa HaXOASTCH BO BHYTPEeHHeH
3aKOHOMEpHOH CBS3H CO CMOCO6aMH NPAaBOBOrO PEryJHpo-
BaHHUs, C BecbMa BaXXHLIMH OCOGEHHOCTMH (GopM peaJsiu3a-
UUH, Aa U C MOHHMaHHEM peasiu3allid NpaBa KaK TaKoBOH
(I.17.7.), a orcioma ¥ Cc BaxKHeHIUMMH CYLIHOCTHHIMH Yep-
TaMH TpaBa, €ro LEHHOCTH, TO OKaXercd, YTO MOJIOXKEHHS
O CrneuuaJbHO-IOPHAHYECKHX (YHKIMAX HMelT B o0uieh
TEOPHH NpaBa OCHOBOMNOJIATAIOLIHH, METOAOJOrHYeCKHA Xa-
pakTep.
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BoJsiee Toro, GyAyuH CBSI3aHBI C IOJIOXXKEHHSAMH O CIO-
co6ax NMPaBOBOIO peryJHpPOBaHHsS ([LO3BOJIEHHSIMH, 3ampe-
TaMH, MO3HTHBHBLIMH OGS3bIBAHHSMH), YKa3aHHBIE MOJIOXKe-
HHSl IPHOOGPETAIOT OCHOBOMNOJIAraollee 3HaueHue AJIs MOHH-
MaHHS rTyOMHHBIX NJIACTOB NMPaBOBOH MaTEpHH, B TOM YHC-
Jle Toro ray6HHHOrO, 4TO OTHOCHTCSl K CTPYKType mpaBa, —
MeXaHH3My NpaBoBoro perynuposanus (I1.21.3.).

5. d¢dekruBHocTr mpaBa. CaMa MOCTaHOBKAa BOMpoca
006 3¢ (peKTHBHOCTH NpaBa KaK Hay4HOH oO6lleTeopeTHYeCKOH
npo6JieMbl CTaja BO3MOXKHOH B OTHOIIEHHH NPAaBOBHIX CH-
cTeM, c(OPMHPOBABIUHXCA H Pa3BUBAIOLIUXCA Ha MOAJHHHO
HayyHOH OCHOBE, — IIPABOBBIX CHCTEM COIHAJIHCTHYECKHX
CTpaH.

Pa3pa6oTka 3ToHf mpoGJeMBl, HCHOJb30BaHHEe ee JaH-
HBIX B NPAKTHYECKOH HesATeJbHOCTH CBS3aHBI C DasBHTHeM
COLHOJIOTHH, C TBOPYECKHM IPHMeHEeHHeM COIHOJOTHYECKHX
METOAOB, B COIIMAJHCTHYECKOM IPaBOBeJeHHH.

D¢ deKTHBHOCTL NpaBa OXBaThIBaeT DAL MOMEHTOB, B
TOM 4HCJe: (aKTHuecKylo 3G (deKTHBHOCTb (COOTHOUIEHME
MeX1y (aKTHYeCKH NOCTHTHYTBIM, AEHCTBHTEJbHBIM Pe3yJb-
TATOM H TOH HENOCPeJCTBEHHOH, GauXKaiuiell uesblo, AJs
JOCTHXeHHS KOTOPOH OBbLIM NPHHATHL COOTBETCTBYIOIHE
IODHAHYECKHE HOPMBI);

060CHOBAHHOCTb U 11€J1eC006pa3HOCTb (YCJNOBHS H Tpe-
6oBaHHs, KacalollHecss B OCHOBHOM IPaBOTBOpYeCTBa, Ipa-
BOBOH KYJIBTYDBbI, COCTOSIHMSI 3aKOHHOCTH U 06ecreynBaolte
TaKoe coJepXKaHHe MPABOBBIX YCTAHOBJIEHHH H NOPAAKA HX
NIPETBOPEHHS B XXH3Hb, KOTOPble MO3BOJISIOT €My BBICTYNAaTh
B KayecTBe JeHCTBEHHOro, BHICOKOPE3YJbTAaTHBHOTO peryJs-
TOpa O0IIEeCTBEHHBIX OTHOLIEHHIT);

NoJe3HOCTh ((pakTHYecKyl0 3¢ GheKTHBHOCTb, B3ATYIO
MOA YrJOM 3peHHS OGOCHOBAHHOCTH M ILeseco06pasHOCTH
NPABOBOTO pEryJHPOBAHHs, €ro peaJsbHOTO IOJOXKHTENb-
Horo addexra);

5KOHOMHYHOCTb (MOJIE3HOCT, IOPHAHYECKOTO PeryJHpo-
BaHHs, CKODPEKTHDOBAHHYI0O C YYeTOM KOJIMYecTRa 3aTpa-
YEeHHBIX MaTepHaJbHBIX CPENCTB, YeJOBEeYeCKOH IHepruy,
BpeMEHH).

Bce 3TH mokasaTelH NpH3BaHB BHIPAa3UTh 3ghexTuUs-
HOCTy (ONTUMAAbLHOCTb) npasa 8 yesom, TOUHee, NAHHOM
NPaBOBOMl CHCTEMBI, JOCTHKEHHS TOTO COLHAJBHOrO 3ddex-
Ta, Hal KOTODHIH pAacCYHTHIBAJ 3aKOHOZATEJDL.

9- MOIKET CJIOXXHTBbCS BI€YaTJEHHE, YTO COeAMHEHHas XapakTepHUCTH-
Ka psaaa pacCMOTPEHHbIX Bblillle TOKa3aTeJeH B paMKax OAHOrQ NOHA-
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C o6uieTe0peTHYECKOR CTOPOHH 31€eCh BaXXHO OTMETHTb
caenytouiee. Bonpoc 06 3¢deKTHBHOCTH NMpaBa, JOCTHrAET
JIH OHO TOTO 3¢ (deKTa, KOTOphIil 3anpOrpaMMHUpPOBaH B Ipa-
BOBBLIX YCTaHOBJIEHHAX HJIH HeET, — 3TO BOIIPOC O COYNAANb-
HoU 3¢hhexkTuBHOCTU, T. €. O KayeCTBE COLMAJBHOH MKH3HH.
Psan BaxHBIX nokasartesell 3¢¢ekTHBHOCTH npaBa (¢ak-
THYecKass 3(¢eKTHBHOCTb, MOJNE3HOCTb, 3KOHOMHYHOCTH H.
Ap.) MOXeT MOJYYHTb NPH Hajjexalllel OTPaGOTaHHOCTH
H3MEpUTEJbHOrO amnnapara KOJHYECTBEHHOE, TOYHO MaTe:
MaTHyeckoe BbipaxkeHHe. Ho B 1esom OleHKa conHaJsbHOH
3¢ ¢deKTHBHOCTH NpaBa AOJKHA HCXOAHMTb H3 XapaKTepHC-
THKH NpaBa C «KaueCTBEHHOH» cropoHn. U ¢ 3To# TOUKH
3peHnss 3¢deKTHBHOCTb NpaBa BBIpaXaercs B TOM, B Ka-
Kol Mepe JOOCTHraercsi CTpaTterkyeckas lejb IIpaBa Kak
perysnsTopa — 06ecneynBalOTCd OPraHH30BaHHOCTb H TO-
PANOK B OOINECTBEHHOH XH3HHM, TOYHOE M CTPOroe HCMOJ-
HeHHe IODHUAHYECKHX O0O6s3aHHOCTell BCeMH CYObeKTaMH,
BO3MOXHOCTH IIOJIHOTO  OCYLIeCTBJIEHHSI CYOBeKTHBHBIX
NpaBs, BHIPaXKeHHBIX B HHX COLMAJbHOH CBOGOJBI, aKTHBHOC-
TH, MCKJIOYAIOTCS M3 XH3HHM o6llecTBa NMpPOH3BOJ, CBOEBO-
JHe, 6eCKOHTPOJMbHOCTb. MHBIMU c0OBaMH, OGIIHM NOKa3sa-
TeseM 3(¢eKTHBHOCTH NpaBa fABJSETCS €ro, Tak CKasaTh,
«peasM30BaHHAS LEHHOCTb»' M MO 3TUM YIJIOM 3peHHs
COCTOSIHHe 3aKOHHOCTH, YDOBeHb IIPAaBONOPSiIKA KaK B
IIeJIOM, TaK H BO BCeX €ro 3BeHbSX.

[Tpuuem ectb ocobGeHHOCTH B OOLUIHX NOKasaTeasix
3¢ (GeKTHBHOCTH NpaBa H B JAaHHBIX, MO3BOJSIOUIMX MpO-
BOJHTb HX KOJHYECTBEHHOe H3MepeHHe, B 3aBHCHUMOCTH OT
TOTO, HJET JIH PeYb O ero peryJsATHBHBIX (QYHKUHAX HJIH
ke 06 OXpaHHTeJbHOH QYHKIHH.

THA — 3 (EKTHBHOCTH HOCHT SKJEKTHYHbIH XxapakTep (cM.: IIpaBsosene-
HHe, 1980, Ne 5, c. 108). Ho Takoe BneuaTJeHHe HMeeT H3BECTHble
OCHOBaHHS JIHIIb B TOM CJyyae, €CJM He YYUTBHIBaTb OCOGEHHOCTed
npaBa KaK SIBJEHHS KaYeCTBEHHOrO NOpPSJAKa ¥ CBOAHTHL €ro pe3yJbTa-
THBHOCTb K YHCTO KOJIMYECTBEHHHIM MNOKa3aTensiM. BrnosHe ocHOBaresb-
HO noaToMy B KHHre «3D¢ddeKTHBHOCTL NpaBOBEIX HopM» (M. 1980)
ee aBTODH TOTOBbHl NpPH3HATh HEYNAYHOCTb TEPMHHA <«ONTHMaJbHOCTbY
Al 06O3HaYeHHs CHHTE3HPOBAHHOTO  JEHCTBHS IODHAHYECKHX  HOPM
(c. 72), 3aKOHOMEPHOCTb pa3rpaHHueHHst 3(P(PeKTHBHOCTH B Y3KOM H
IIHPOKOM CMbICJaX (CM. 73) H BHIIeJNEHHS] ¢ 3TOH TOYKH 3peHHs MNOHs-
THA «dakTHYecKass 3bdeKTHBHOCTB» (C. 74).

10 Cps3b MeXAY COUMAaJbHOH LEHHOCTbIO H 3(GEKTHBHOCTBIO OTMe-
veHa B. B. JlasapesnM (cM.: JTasapes B. B. Oddekrusnocts npa-
BONPHMEeHHTeNbHBIX akToB. Kasaub, 1976, c. 53; cM. Takxke: daTtkya-
auH ®. H, Yynwokun JI. . CounalbHas UEHHOCTb H 3ddekTHa-
HOCTb NPaBOBO# HOpMHI, c. 31).
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D¢ dexTuBHOCT NpaBa B 06JaCTH OCYILECTBAAEMHX HM
peryJaaTHBHEIX (QYHKLUHH HepasleNbHO CBSi3aHa C pe3yJbTa-
THBHOCTbIO COLIHAJIbHO-2KOHOMHYECKHX H COUHAJbHO-KY/Ib-
TYPHHX MepONnpHATHHA, o6JeKkaeMbXx B NpaBOByl0 (opMmy.
31ech KOMHUECTBEHHOEe H3MepeHHe 3(ppeKTHBHOCTH HepeaKo
MOXKET MNOJYYHTb BbIpAXXE€HHE€ B TOYHBIX 3KOHOMHYECKHX
H HHHEIX COLHAJbHBIX IMOKa3aTejadax (C NnocCJieAyIOLIUM BhIY-
JleHeHHeM Toro 3¢¢deKra, KOTOPHHA NOCTHTHYT IPH NMOMOILH
IOPHIHYECKHX CDEICTB peryJHpOBaHHS).

A dexTuBHOCTL XKe NpaBa B 00/1aCTH OCylLlecTBJseMOR
HM OXDaHHTeJbHOR (YHKUHH BHIpAaXKaercs IJaBHHM o6pa-
30M B IIOKa3aTeJ/ifiX, XapaKTEPH3YIOUIHX COCTOsIHHE TPaBoO-
nopsiika (OMHAMHKa TNpaBOHApYIIeHHH, JeHCTBEHHOCTb
npeiynpeanTeTbHEIX OXDAHHTEJbHBIX Mep, pe3yJbTaTHB-
HOCTb CpPeNCTB TOCYAapCTBEHHO-NPUHYAUTENLHOTO BO3JEH-
CTBHS H Ip.).

OznHuM H3 BaXXHBIX OGUIMX TMOKasaTeaed COIHAJbHOM
3((deKTHBHOCTH NPABOBOA CHCTEMBl SIBJASIOTCS pe3yJbTa-
THBHOCTb paﬁOTbI IOpHOHYECKHX OPraHoB, COCTOSIHHE IODH-
JMYECKOH TNpPAKTHKH, BBIABJIEHHblE B Hel «caa6ocTH» H
TPYAHOCTH B peLIeHHH IODHAHYECKHX BONMpPOCOB, (aKTHUec-
KHe BO3MOXHOCTH IOpPHAHYECKHX OpPraHoB B HX npeono-
JIEHHH. ’

Hayuenne sddektHBHOCTH mpaBa nproGpeso B HacTosIlee BpeMs
3HaueHHe OJHOTO H3 OCHOBHBLIX HANpaBJEHUN B Da3BUTHH COUHAJNHCTH-
YeCKOTr0 mpaBoBefeHHsA. BecbMa cyiecTBeHHO, yTo Bonpoch 9¢deKTHB-
HOCTH TIpaBa HBIHE HE TOJbKO PacCMaTPHBAIOTCS B KAayeCTBE BaXKHed-
mefl HayyHOA npoGseMbl, BHMNOJHSAWOWEH K TOMY Xe NPHKJIafHYI0 (YH-
KUHIO MO o6ecmeyeHHI0 NaJbHEHLIEro COBEpPLIEHCTBOBAHHA 3aKOHOAa-
TeJAbCTBa, HO M XapaKTepPH3YIOT H3BECTHHH MOBOPOT B NpodHJe Hayy-
HBIX HCC/IeJOBaHHA, B HX CONEpXaHHM M HaNpaBJEHHOCTH, B BOMNpPOCax
METOJl0JIOTHYECKOT0 MOpsiika. BrosHe oueBHIHO, YTO 3TOT MOBOPOT NpH-
6aHIKaeT IOPHAHUECKHE HCCJENOBaHHA K MEPeJOBOMY YPOBHIO BHICOKO-
3HAYHMBIX COLMOJIOTHYECKHX pPa3paGoTOK H, cJefoBaTeNbHO, obecreu-
BaeT MOABEM IPECTHXKA MOPHAHUECKOR HayKH, ee aBTODHTETa, NpH3Ha-
HHe TOf MAeACTBEHHOM pOJH B COLHMAaJbHOM XKH3HH, KOTODYIO OHa IO
cBOell mpHpoje 3aCJyXHBaeT. ‘

B coBerckofi lopupuueckol Hayke 3a NOCJHeNHHE TOAK CHEJIaHO
HeMaJo B pa3pa6GoTke BomnpocoB 3¢deKTHBHOCTH NpaBa, €ro orpacJeft
(TpynoBoro mpasa, yroJIOBHOro npapa, ceMefiHoro mpasa H ap.)!l.

Bmecre ¢ TeM H B 3TOft 06J1aCTH NpaBOBEIEHHS €CTb ellle HepellleH-
HHeE BOMNPOCH, HYXAalollHecs B aajbHefmeM O0G6CYXKIeHHH.

Bce ewe ocraeTcsi NHCKYCCHOHHBIM BONpoc 06 o6lieM MNOHSTHH
sbdexTuBHOCTH NpaBa. HekoTophie aBTOPH OGOCHOBHIBAIOT TaKOe MOHs-

11 Haubosee  06CTOSTEJbHOE  HMCCJENOBAaHHE, — NOATOTOBJIEHHOE
B. H Kyapssuesnm, B. U. Hukutunckum, H. C. Camolgsko,
B. B. I'nasupunbM, — «3()HeKTHBHOCTb NPaBOBHIX HOPM»,
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THE 9(deKTHBHOCTH, KOTOPOE OPHEHTHPOBAHO TOJABKO HA OAHH H3 &8
MOMEHTOB (HamnpHMep, LeNeco06pasHOCTb, MOMe3HOCTb, 3KOHOMHYHOCTD).
Boabwum ROCTHKEHHEM COBETCKOA HayKH AIBASieTCS OCBellleHHe 3ddek-
THBHOCTH KaK COOTHOIIEHHS MeXAy HeACTBHTEJbHBIM pe3yJbTaTOM H
HeMOCPe/ICTBEHHOA UeJblo MpaBoBhix mnpeamucanut (M. C. CaMouenko,
B. WU. Hukutuuckuit). OnHako Takas TpakKTOBKa 3¢ dexTHBHOCTH — (ak-
THYECKOR 3((EKTHBHOCTH, — BecbMa BaXHas [/ NPOBeNeHHS COLHO-
JIOTHYECKHX HCCIEIOBaHHH, Bce e OKa3hlBaeTcs HENOJIHOM, OaHOCTO-
POHHe#, He mo3BoJsOllell BHABHTb BCE NMapaMETPHl COLHAJBLHON 3ddek-
THBHOCTH INpaBa KaK COLHaJbHO-NOJHTHYECKOTO peryjasTopa, cCyllecT-
BEHHOR COLHAJIbHOA LeHHOCTH.

IMeppocTeneHHnAi HayYHHA H NPHKIaLHOM HHTepeC HMeeT XapaKTe-
PHCTHKZ pe3yJbTaTHBHOCTH IOPHIHYECKOrO HHCTPYMEHTapHs KaK TaKo-
BOro, caMoi lopHaH4YeckoH (opMH (a He B LEJOM COLHAJILHO-3KOHOMH-
YECKOro, TMOJIHTHYECKOro, KYJbTYPHOTO MEPONPHATHS, O06JeKaeMoro B
IopuaHYecKylo ¢opMmy). Bemb pesynbTaTHBHOCT NpPaBOBOTO pPeryJHpo-
BaHHs [OCTHraeTcs B HTOre OAeACTBHS MHOTHX (aKTOpPOB — 3KOHOMHYE-
CKHX, . IOJIHTHYECKHX, OPraHH3allHOHHBIX, HPAaBCTBEHHHX M MHHX. Ja H
No cBOed CYTH KaXJ0e NMPaBOBOE MEPONpPHATHE — 3TO HMEHHO 3KOHOMH-
yeckas, MOJNHTHYeCKasl, OpPraHH3allHOHHasl, HPAaBCTBEHHas Mepa HJH CO-
BOKYIIHOCTb TaKHX Mep, 0GJeYeHHHX B IOpHAHYECKYI0 ¢dopMmy.

Y3KOM 3Ke, cyry6o lopHaHuyeckoM IvlaHe 3¢deKTHBHOCTb NpaBa
MOXeT GOHITb OcBellleHa KaK pe3yJbTaTHBHOCTb CaMOH IOPHAMYECKOH
¢dopmMu. B <«uHCTO» NpPaBOBOM paKypce 3HAaUHTEJbHLIA HHTEpeC HMeeT
OTBET Ha BOMpPOC, KaKoBa NeACTBEHHOCTb CaMOI0 IOPHIMYECKOrO HHCT-
pYMeHTapHsl, HacKoJbKO 3(QeKTHBEH TOT HJH HHOH MeTOZ, cnoco,
THI DEryJHpPOBaHHs, HCNOJAb3yeMble B JaHHOM caydae. U, caenosa-
TeJLHO, OCHOBHOE NpH onpenejeHHH 3(deKTHBHOCTH MeXaHH3Ma NpaBo-
BOTO PEryJHPOBaHHA — 3TO HaXOXAeHHe ONTHMaJbHOrO 1Js JaHHOA
06JacTH OTHOLIEHHA, HauGojJee pe3yJbTaTHBHOIO MeTOAa, cnocoba H
THNa peryJHpoBaHHs. Hanpumep, pelreHHe 3KOHOMHUECKHX, MOJHTH'IE-
CKHX MJH HHHX BONPOCOB TpeGyeT mNpefoCTaBJEHHS TeM HJH HHbIM
JMuaM CyGBheKTHBHBIX NpaB. B KakoMm nopsinke — o6l1el03BOJNHTENbHOM
HJIH pa3pelIHTeJbHOM — 3ddekTHBHee HX mpenoctaButh? Kakolt Mmeron
PeryJHpOBaHHS — aAMHHHCTPAaTHBHRIA HJH TPaXIaHCKHA — B NaHHOM
cayyae Haubosee pe3yJbTaTHBEH?

CylllecTBEHHO BaXXHH, NaJjee: HaXoXIeHHe ONTHMAJbHLIX CPeiCTB
H TpHEMOB IODHIHYECKOA TEXHHKH, BCEMePHOe HCIOJIb30BaHHE KOIAHGH-
KalHf, nepefoBHIX CHOCOGOB OTPaGOTKH 3aKOHOMATEJbHHIX TEKCTOB,
IOPHAHYECKONA CTHJHCTHKH, IOpHAHYECKash TOYHOCTb H JOCTYMHOCTb 3a-
KOHOB H JPYTHX HODMaTHBHHIX IODHIHYECKHX aKTOB.

Boo6uie 3¢¢eKTHBHOCTb NpaBa C YHCTO IOPHAMYECKOH, CElHaJIbHO-
NPaBOBOA CTOPOHW XapaKTepH3yeTcsi 6e30TKa3HOA H YeTKOA paboToi
BCeX KOMIIOHEHTOB MPaBOBOM CHCTEMBHl, BCEX SJEMEHTOB MeXaHH3Ma Ipa-
BOBOTO DEryJHPOBaHHs, CJaXEHHOCTbIO, AEACTBEHHOCTbIO BCeH B3aHMO-
CBSI3aHHOM LEeNMH IOPHAMYECKHX CPENCTB.

IlepcnekTuBHOR siBJsieTcs npo6JjeMa BLIPabGOTKH OCOOHIX KPHTEPHEB
H Tmoka3atesefl 3¢ }eKTHBHOCTH KOMIIOHEHTOB NPaBOBOA CHCTEMH — Mpa-
BOTBOpPYECTBa H, B OCOGEHHOCTH, NPHMEHEHHs INpaBa, NpPaBONPHMEHH-
TeJIbHHX aKTOB'?, cyneGHOA NPaKTHKH.

2 JTazsapen B. B. D¢p¢pekTHBHOCTb TNPABONPHMEHHTEJLHHX aK-
t0B. Kasans,
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T'aasa 13

NPABO U NMPABOCO3HAHHE

1. TlpaBoco3HaHHe — 0cOOBIil 3JIeMEHT NMpPaBOBOi AEHCT-
BHUTEJbHOCTH. [J1aBHas yepTa, NpHCyllas NPaBOCO3HAHHIO
U cTaBsulas ero B ocoboe MoJIOXKEeHHE CPelH BCeX SIBJIEHHH
NpaBOBOH JNeHCTBUTENBbHOCTH, 3aKJIOYaeTCs B TOM, YTO OHO,
TaK CKa3aTb, «YHCTasi», XOTd M crnenuduyeckas (mo mpen-
MeTy, 0 HEKOTOpbIM HHBIM 0COGeHHOCTSIM), ¢opMma oblle-
CTBEHHOTO CO3HaHHUs!.

[TpaBocosHaHHe HaXOAHTCH B OAHOM psIAY, B NPSIMOM
B3aHMOJAEHCTBHH ¢ HHBIMH (OpMaMH OOLIECTBEHHOrO CO3-
HaHUS — HPABCTBEHHLIM, INOJHTHYECKHM, (HI0CODCKEM H
Ap.2 u o6nafaer BCEMH KayeCTBAMH H XapaKTePHCTHKAMH,
CBOHCTBEHHRIMH OOlIECTBEHHOMY CO3HAHHIO BOOOIIe.

B c¢Bsi3u ¢ 3THM, BONpeKH BBICKAa3aHHHIM B JIUTepaType
MHEHHSIM, OTOXAECTBJISIOUIUM HJH 3HAUYHTEJbHO CO/IHKAIO-
IIMM TNPaBOCO3HAHHE W MNPaBO3, MPHHUMIHAJILHO BaXKHO C
CaMOro HayaJja MOAYEPKHYTb, YTO MeXAYy YKa3aHHBIMH
ABJIEHHSMH TNPaBOBO# NEeHCTBHTENbHOCTH CYILECTBYIOT Ka-
4ecTéenHble Pa3NUyus (KOTOpble He MpensTCTBYIOT HX
TECHOMY B3aHMOJEHCTBHIO M Jaxe B3aHMOIPOHHKHOBe-
HHUIO).

Ecau npaBo mo OCHOBHBIM OCOGEHHOCTSIM €BOell Cy6-
CTaHUMH NpeAcTaBJsieT cobofi HHCTHTyUHOHHOe 006paso-
BaHHe, BHIDAXKeHHOe B cHcTeMe o00leo6s3aTesNbHBIX, (Op-
MaJ/IbHO-ONpeJleJleHHbIX HOPDM, TO NPaBOCO3HAHHE HCYepIbl-
BaeTcsl TeM, 4TO B IIpaBe BBICTYNaeT TOJbKO HCXOLHBIM
MOMEHTOM €ro Cy6CTaHIMH — MpPeACTaBJEeHUSIMH O MNpaBe,
CYXJEHHSIMH O HeOOXOLMMOCTH IODUAMYECKOH CTPYKTYPHI
B3aMMOOTHOILEHHH JIOJ4eH, YCTAHOBKAMH HAa TOT HJIH WHOH
IODHAHYECKHH DeXHM B KH3HH OOIIeCTBa H IJIOC elle sB-
JEHHSMH COLHAJIbHO-IICHXOJNOTHYECKOro MNOpsiiKa, Kacalo-

' Cv.: ®ap6ep M. E. IlpaBoco3HaHHe Kak ¢opMa OGLIECTBEH-
Horo cosHaHus. M., 1963.

2CM.: Yaenos A. K. CTpykTypa oOlLiecTBEHHOrO CO3HaHHs. M.,
1968, c. 70—148.

3 E. A. Jlykamesa, HampHMep, BLICTyNmaeT NPOTHB «De3KOro» pas-
MeXeBaHHsl MeX1y HODMAaTHBHBIM BJIHSIHHEM NPAaBOCO3HAHHS Ha MOBe-
JleHHe Jodedl M peryJupyiolldHM BO3JAEHCTBHEM  IODHJHYECKHX HOPM.
(Cm.: Jlykawesa E. A, CouHajaHcTHyecKoe NPaBOCO3HAHHE H 3aKOH-
HOCTb, C. 95).

.
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IMHMUCS TPaBOBOH Cdepbl (IMOUUSMH, HACTPOEHUSMH H
Ap.). K ToMy Xe Jpaxe C MHTENJEKTYaJbHOH CTOPOHBI
CBOEro COJEPXKAaHHS TNPaBO — KauyeCTBEHHO CBoeoOpa3Hoe
SIBJIEHHE. OHO COCTOMT M3 CHCTEMHBIX HODMAaTHBHBIX 00006-
LIeHHH.

Orciona oco6EHHOCTH B yPOBHE H XapaKTepe CTPYKTY-
PHPOBAaHHOCTH NpaBa M NMpaBOCO3HaHHA. Ha nepBHlil B3rasig
MOXKET CJIOXKHTbCS  BNeYaTJeHHe, YTO IPABOCO3HAHHIO
CBOHCTBEHHA CTPYKTYPHPOBAHHOCTb HHYYTbh, ‘He MeHbLIag,
yeM npaBy (ecTb NMpPaBOCO3HaHHe, BLIPAXKEHHOE B IIPaBoO-
BOH HMIEOJIOTHH H NPaBOBOH IICHXOJOrMH; OOBbIJeHHOe Mpa-
BOCO3HAaHHE, NMpodeccHOHaNbHOE, HaYYHOE; MaccoBOe, TPyIM-
NOBOE, WHAHMBHAyaJbHOEe H T. A.). Jlo6aBUM K 3TOMY, 4YTO
B o0llecTBe C AHTAarOHHCTHYECKHMH KJIAacCaMH OHO AHUD-
(epeHIHPOBAHO B COOTBETCTBHH C JeseHHeM obLiecTBa
Ha Kaacchl. OgHAKO Bce 3TH YPOBHH, CJOH, cdepbl H, TeEM
GoJiee, neneHHe NPaBOCO3HAHHA MO KJACCOBOMY OCHOBa-
HHUIO He eCTb CTPYKTypa ILeJIOCTHOrO OpraHuyeckoro obpa-
30BaHud, DTO JHIUb MNOApasieseHHs Gojee HJIHM MeHee
OpPraHH30BaHHOH COBOKYNHOCTH, M IO CBOefl CYTH CKopee
CBHAETENbCTBO  Pa30OLIEHHOCTH NPaBOCO3HAHHUS — TOTO,
YTO NOJA TEPMHHOM <«IIDaBOCO3HAHHE» HMeEIOTCS B BHAY
pasJyiMyHble TIpOsIBJEHHS JYXOBHOH, HHTeJJIEKTYyaJbHOH,
COIIHAJIbHO-NICUX0JIOTHYECKO KH3HH, CBS3aHHble cO cde-
poii mpaBa, HO He oO0pasyliollHe OPraHHYHOH 1eJOCT-
HOCTH.

CBoeo6pa3HbIMH 4YePTaMH OTIMYAIOTCS MEXaHHU3MBI Jeil-
CTBUSl MpaBa M NpaBocO3HaHHusA. EciH MexaHH3M NpaBOBOTO
peryJHpOBaHHs BOIJIOUIEH B CJOXHOM, HHCTHTYLHOHHOM
IOPHIHYECKOM HHCTPYMEHTAapHH, ONHpaercs Ha rocyAapcrt-
BeHHOe NpPHHYXJeHHe, TO MeXaHH3M JeHCTBHS IIPaBOCO3-
HaHHS 3aMBIKAeTCH «UMCTQ» JyXOBHOH cepoir. [TpaBocos-
HaHMe «paboTaeT» uepes OOILYyI0 MPABOBYI0 OLEHKY CO-
IHHaJbHBIX (PAKTOB, CyXKIeHHS 00 HX COOTBETCTBHH HJIee
NpaBOBOTO U 3aKOHHOTO, YYBCTBO IIpaBa M 33aKOHHOCTH H
BBITEKAIOILYI0 OTCIOJa BOJIEBYIO HANpPaBJIEHHOCTb MOBeJe-
HUSA JI0JeH.

Pazauynel ¥ GYHKIMH paccMaTPHBaeMbIX  SIBJEHHH.
@DyHKIHH TpaBa CBsi3aHbl C ero HOPMAaTHBHOCTBIO, C OCY-
llecTBJAsseMBIM MM HOPMAaTHBHO-OpPraHH3allHOHHBIM BO3JeH-
CTBHEM.

[TpaBocosnanue Toxe 06/agaeT M3BECTHHIMH YepTaMH
HOPMATHBHOCTH: OHO HMeeT HH(GOPMAIHOHHOE M ILEHHOCT-
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HO-ODHEHTALlHOHHOe 3HaueHHe B OOIIECTBEHHOA JKH3HHY.
Ho HODMAaTHBHOCTb NPABOCO3HAHHSI HHasl, HeXEJH HopMa-
THBHOCTb COGCTBEHHO NpaBa. 3Jecb nepel HaMH He Bce-
obuie ¢dopMaJbHO-ONMpelesNeHHEle 06pa3usl, MOAEJH IO-
BeleHHs (YTO XapakKTepHO [JI NpaBa KaK HHCTHTYLHOH-
HOPO COLHAaJIbHO-KJIacCOBOro 00pa3oBaHHs), a JHIIb 0CO3-
HaHHe 006s3aTeNbHOCTH IOPHAHYECKHX HOPM, HIes 3aKOH-
HOCTH H BMECTE€ C TEM KpDHTepDHH NPaBHJbHOCTH, COLHAJb-
HOH ONMpaBIaHHOCTH MOBeJeHHA HJH (HAKTOB, T. €, Ta HOP-
MAaTHBHOCTb, KOTOpasi CBOHCTBEHHA BHIpaXxamwlleMycs ye-
pe3 nmpaBOcO3HaHHe 0COO0MY HeIOpHAHYECKOMY SIBJEHHIO —
HENMOCPeACTBEHHO-COLHANbHEIM NpaBaM (TNPUTA3AHHAM).

CyliecTBeHHB H pa3/jiM4Hs B COLHAJbHOH POJIM NpaBa
H TpPaBOCO3HAHMA, NpPHYEM pa3JHYUsA ocobnle, B 3aBHCH-
MOCTH OT KJ1aCCOBOH NMPHUPOAHI NOCJENHEro.

B skcniyataTopckux (opMauHsiX MPaBOCO3HAHHE yTHe-
FeHHBIX KJacCOB BHICTYIlaeT B OCHOBHOM B KadecTBe IIpo-
THBOGOPCTBYIOLIefl CHJBI IO OTHOLIEHHIO K JAeHCTBYIOULeH
NpaBOBOH CHCTeMe H JIMIIb B MepcleKTHBE HMeeT 3Haye-
HHE TaKoW couHaabHO# (OpMBI, B KOTOPOH MNPOHCXOLHUT
HaKONJIeHHe HHTeJJIeKTyaJbHbBIX 3JIeMeHTOB 1Js ¢opMHu-
poBaHusi B OyaylieM, nocjie nobGelbn! NaHHBIX KJAacCOB B
MOJUTHYECKONH DEeBOJIIOLHH, HOBOH INpPaBOBOH CHCTEMHI.

HHas posb — y npaBOCO3HAHHS FOCMOACTBYIOLIErO KJac-
ca. OHO B KauecTBe NPaBOBOH HJAEOJOrHH BXOAHT B Ipa-
BOBYy10 cHcTeMy. Ero «Muccus» 3akJwoyaercs B TOM, YTOGH
o6ecneynTh ONTHMAJbHYI0 AYXOBHYIO, COLHAJbHO-IICHXOJO-
rHyYeckyo cpeay AJs ¢YHKUHOHMDOBAHHS NpaBa, B3aHMO-
IefCTBOBAaTh C HHUM, BBICTYIIaTh B KayecTBe ero CIyTHHKa.
B To ke BpeMs ecTb U 6oJiee ¢dyHIaMeHTaJbHas 3ajaua,
BLINOJIHAieMasl TOCMOJCTBYIOIMM NpPaBOCO3HAHHEM B INPaBo-
BOf cHcTeMe, — 3ajada, KOTOpas CBf3aHa C TeM, YTO OHO
HEeNMoCpeICTBEHHC KOHTAKTHPYeT M YaCTHYHO MepeKpellu-
BaeTcsl C TOCIOACTBYIOIleH HAEOJNOTHeH, IOJHTHYECKHM,
HPaBCTBEHHBIM, (GHIOCODCKHM CO3HAHHEM. DTO CBOEro po-
Jlla KaHaJ <«HAeOJIOTHYECKOro OCHAILeHHs» INPaBOBOf CHC-
TEMBbl, BOODYXKEHHSl ee TeMH HHTeJJIeKTYaJbHBIMH 3JIeMeH-
TAMH, DYKOBOIASIUHMH HAeAMH-NPHHIUIIAMH, KOTOpble BOI-
JIOLAIOTCS BO BCEM COJMEPXaHHH NpaBa, NMPaBOTBOPYECTBE,

4 MonuepkuBasi HOPMaTHBHOCTb TpaBoco3hauHfA, E. A. Jlykamesa
nuier: «BaxHO HaJHYHe B CO3HAHHH HAEeH 3aKOHHOCTH, Jawoued 06-
Iy HOPMaTHBHO-NPaBOBYIO OpHEHTAUHIO HHIHBHAY» (JIYKaH.le-
Ba E. A, CouuaJHcTHYeCKOe NPaBOCOHAHHE M 3aKOHHOCTB, C. 95),
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npasonpuMenufesipHofl gesatenstioctn u T. A. B rocrioget-
BylOlllefl NpPaBOBOH HAEOJOTHH CONEPXKHTCH KakK Onhl HIe-
aJbHafi MOAENb JeHCTBYIOLEro mpaBa —INpaBO B TOM
0o0/MMKEe M TOM OYEPTaHHH, B KOTOPHIX OHO B COOTBETCTBHH
¢ Tpe6OBaHHAMH 3KOHOMHYecKoro OasHca, Bcefl COlHaJb-
HOM JKH3HH BHAHTCS B TOCNOACTBYIOILEM OOLIeCTBEHHOM
CO3HAaHHM HAa JaHHOM 3Tame pa3BUTHA 0OllecTBa.

BecbMa crmenucnyecKHMH 4yepTaMH OTJIHYaeTcss NpaBo-
CO3HaHHe B cOlHAJHCTHYecKoM obuectBe. Co CTH,
YyecKOe NpaBOCO3HAHHe, HayaBlllee CKJAAALIBATHCA e€lle X0
NpoJIeTapCKOR PEeBOJIIOLHH, B YCJIOBHAX pPa3BHTOrO COLHMA-
JH3Ma cTajo oblleHapoAHHIM, eduHBIM. OTpaxasi KauecT-
BEHHble OCOOEHHOCTH H IPEHMYILeCTBa COLHAJHCTHYECKO-
ro mpaBsa, NpaBOCO3HaHHe Hauero o6ILecTBa BONJOLIAeT
MPHHLHUNLE KOMMYHHCTHUECKOH HDaBCTBEHHOCTH, MapKCHCT-
CKO-JIeHHHCKOe MHPOBO33peHHe padoyero KJjaacca H BceX
TPyAsALIUXCA, PYKOBOAHMBIX KOMMYyHHCTHYeCKOH mnapTHel.
OTciona akTHBHBIA, HacTynaTesNbHbi XapaKTep COLHaJHC-
THYECKOTO NpPaBOCO3HAHHs, ero AeHCTBEHHOCTb H BO3pOC-
ulas poJib B XH3HHM obulecTBa, B NPaBOBOH CHCTeMe.

OZHHM M3 acnekToB (CTOPOH) NMPaBOCO3HAHHSA SABJSETCA
obuiecTBeHHOe MHeHHe 0 mpaBe. OHO BBIpa)kaeT CJIOXKHB-
myecss B MAAHHOH cpelde IpeiCTaBJeHHs O 3aKOHHOCTH,
CnpaBeAJHBOCTH, 3O ()EeKTHBHOCTH HNeHCTBYIOLUINX IOPHIHYEC-
KuX HopM. KM xoTs mpaBoco3HaHHe He paBHO3HAYHO 06-
LIIeCTBEHHOMY MHEHHIO, MOCJeJHee BHICTYyNaeT B KayecTBe
ONHOTO H3 BaKHEHILUHX IOKa3aTesJed CONEpIKAHHA H Xa-
pakTepa CyLIeCTBYIOIUHX INPaBOBHIX MpeACTaBJEHHIS.

2. AKTHBHblE 3JI€eMEHTHI B NPaBOCO3HaHMH, XoTs mpa-
BOCO3HaHHE MO TIJIaBHHIM YepTaM CBoell CyOCTaHIHH HOCHT
HHTEJIJIEKTYa/bHBIH XapaKTep, OHO BKJIOYaeT M HEKOTO-
pble BOJIEBBIE 3JIEMEHTBI, TECHO CBSI3aHHbIe, KCTaTH, C €ro
COLIMAJIbHO-NICHXOJIOTHYEeCKOH CTOPOHOH.

3710 CBOHCTBEHHblE MPABOCO3HAHHIO 0OLIECTBA, KJACCOB,
HHAHBHIOB HalleJeHHOCTb Ha YCTAHOBJIEHHE TOrO HJIH HHO-
ro MpaBOBOTO peXHMa, CTPeMJeHHe OINlpeleseHHHM o6pa-
30M IODHAHYECKH YperyJHpoBaTb OOILeCTBEHHble OTHOLIE-
HHA, HAcTpod Ha TO, YTOOH JOGHTbCS M3BECTHHIX IIpaB,

8 Cm. mo naHHoMy Bompocy: CadapoB P. A OG6umecrseHHoe
MHEHHe M o6luieHapoaHoe npaso.— CoB. rocyaapcTso H mpaso, 1964,
Ne 4, c. 80—90; Ou xe. OOGuecTBeHHOe MHEHHE H roCyAapcTBeHHOe
ynpasJehne. M., 1975; Octpoymos I. C. [IpaBoBoe ocosHaHHe neil-
cTBUTeNbHOCTH. M., 1969, c. 148—157.
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NpUTA3aTh HA BBEJlCHHE WJIH e HA OTMeHY ONpeleJeHHbIX
NPaBOBLIX YCTAHOBJIEHHH H T. I.

AXTHBHBIE 3JIeMEHTHl IIDABOCO3HAHHS $IPKO BHIPAXKEeHHBI
B TOCIOACTBYIOLled NpaBoBOi HAeosorud. Ilo-uHOMy, HO
TOXe BeCbMa aKTHBHBIMH SBJSIOTCS NPOTHBOOODPCTBYIOLIHE
HeficTByiolllefi NMpaBOBOH cHCTeMe IPOSIBJEHHS IPaBOCO3-
HaHHWs, TaKHe, B YaCTHOCTH, KaK NPaBOBas HJEOJIOTHS Yr-
HEeTeHHBIX KJ/IaCCOB, NYXOBHO-IICHXOJIOTHYeCKOe COINpPOTHBJIe-
HHe JeficTBYIOLleMy 3aKOHOAATeJbCTBY CO CTOPOHBI OTAeJb-
HBIX JIMI H TPH OTCYTCTBHH AHTAarOHUCTHYECKHX KJIACCOB.
3HaAYHTEIbHOH AKTHBHOH CHJIOH B MNEpHOABl PeBOJIOLHOH-
HOH CMeHbl TOJIHTHYECKHX CHCTEM, OCYLIeCTBJSIOLINXCS
NpH aKTHBHOM YYacTHH TPYASILUXcA Macc, IBJsETCS Mac-
COBO€ peBOJIIOIIMOHHOE MPaBOCO3HAHHE.

AXTHBHBIE 3J71eMeHTHl B NPAaBOCO3HAHHH — OJHO H3 BHI-
paxKeHHH COLHAJbHOH aKTHBHOCTH JIOJEH, HX KOJIJIEKTHBOB,
rpynm, oGiiectBa B mesoM. Ecau xe ob6patuthbcss K 6Gosee
riIyGOKHM CJIOSIM COLHAJbHOH XKH3HH, TO He MOXeT He ObITb
3aMeyeHHBIM, YTO B CaMOH AaKTHBHOCTH IPaBOCO3HAHHSf,
CTENeHH 3TOH AKTHBHOCTH, TNIPHYEM B aHTArOHHCTHYECKHX
¢opMauHAX U B TOCMOACTBYIOLIEM MPAaBOCO3HAHHH, H B Ipa-
BOCO3HAHHH YTHETEHHBIX KJAacCCOB, <«IIPOCBEYHBAIOT» He-
NocpeJCTBEHHO-COLlMaNbHble NPHTA3aHHS (NMpaBa) — Heob-
XOAMMOCTb H ONpPaBAAaHHOCTb JAesTeJbHOCTH KJaccoB, CO-
nuaJbHbix rpynn. CieayeT NOAYEPKHYTb INPH 3TOM, YTO
HeoOXOZMMOCTb H ONPAaBAAHHOCTL IIOBeHEeHHS YYaCTHHKOB
o0lL1ecTBEHHbIX OTHOLIEHHH, Bhipaxamwlue AeficTBHe 06bek-
THBHBIX COLlMAJIbHBIX 3aKOHOMEPHOCTeH, IOTOMY, HaJ0 MoJa-
ratb, MOorytr ObTb 00603HauyeHbl CJOBOM <«IpPaBO», YTO
BHelllHe KaK OCHOBAaHMe HJISl NPAaKTHYECKOrO AeHCTBOBAHHS
OHH HHaye, yeM 4Yepe3 NPaBOCO3HAHHe, HE IIPOSIBJSIOTCS.
CoO6CTBEHHO caMa HJesi IPaBOBOTO HJIH HENPaBOBOrO, B TOM
YHcJe IPH 3apOXKAEHHH IpaBa, H BHICTyNaeT B BHAe ¢op-
MHpYIoLIerocsi, nNepBuyHoro npasoco3Hanus (1.4.6).

AKTHBHBIE 3JIeMEHTHl NPABOCO3HAHHS XapaKTepH3YIOT H
TakKoe clenudHyeckoe sBJEHHE, KOTOpPOe PsiJi aBTOPOB HMe-
HYeT  «IO3UTHBHOH IOPHIHYECKOH OTBETCTBEHHOCTBHIO»
(I.16.3.) Tlocnenussi, mposiBAsisiCb W B JPYTHX 3JEeMEHTaXx
NpPaBOBOH NEeHCTBUTENBHOCTH — B TpPeGOBAHHSAX 3aKOHHOCTH
H, BO3MOXHO, B 0COG0M KayecTBe HIOPHUAHYECKHX O0O0s3aH-
HocTell, — Bce ke B IIePBYI0 Oyepeib KacaeTcs NPaBOCO3-
HaHus. BmosHe ocHoBaTeJbHO nostoMy B. A. Tapxos B
HCTOPHYECKOM IIJIaHe BHAHT HCTOYHHK «IO3HTHBHOH OT-
BETCTBEHHOCTH» B UYYBCTBE OTBETCTBEHHOCTH. C mosBJe-
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HHeM INPaBOBOrO pEryJMPOBAaHHS, NMHUIIET OH, YYBCTBO OT-
BETCTBEHHOCTH, HE yTPayMBasy KayecTBa MOpaJIbHOH KaTero-
pHuH, npHoOGpeTaeT B TO Ke BpPeMs M NpaBOBOH xapakrep®.

YienbHbNl Bec, ypOBeHb H XapaKTep aKTHBHBIX 3Je-
MEHTOB B NPaBOCO3HAHHH MOryT ObITb pas3jHyHbIMH. M Xxo-
TS, M0-BHAHMOMY, NPAaBOCO3HaHHe, BOBCE JIHLIEHHOE aKTHB-
HBIX 3JIEMEHTOB, CYLIeCTBOBAaTb He MOXKET, CJefyeT 0c060
BBIAENHTb Te MNPOSIBJEHHs TOCMNOACTBYIOILEro MPaBOCO3HA-
HHSl B paMKax JaHHOro oG6IlecTBa, KOTOpble OTJIHYaIOTCH,
TaK CKa3aTb, MOBBHIIIEHHOH aKTHBHOCTbIO — aKTHBHOCTbHIO
HCTOYHHKA «IOPHAMYECKOH 3HEpPrHH» H MNOTOMY HACTOJBKO
IOPHHYECKH 3HAYHMBI, YTO COOTBETCTBYIOLIHe (HOPMBI Npa-
BOCO3HAHHSl BXOAAT B KauecTBe NpPaBOBOH HAEOJNOTMH He-
NOCPeACTBEHHO B NpPaBOBYIO CHCTEMY, B MEXaHH3M IPaBo-
BOro peryjaupoBaHHsa. Ho 06 sTom paJjbue.

Kak-to Tak nosyunsoch B HalleH HayKe, YTO COBpeMeHHOe HayyHoOe
MLILIJIEHHe BOCIPHHHMaeT NPaBOCO3HAHMe, CYIIECTBYiollee B HaHHOM
KJaccoBoifl o6IecTBEHHOH cHCTeMe, IO aHAJIOTHH ¢ COGCTBEHHO IIPaBOM,
KaK HeYTO LEeJOCTHOe, OpraHHyHo efuHoe. M naxke yTsepiuBluHecs B
nocJieJHHe rOfbl B3rJAAb 06 YpOBHAX, 3JeMeHTax, chepax H T. A. mpa-
BOCO3HaHHA B o6lieM He NnokoJe6ajH TakHX, MOJACNYAHO CYILECTBYIOIHX,
a nogyac H mpsAMO (OPMYJHpYeMbIX INpeACTaBJeHHH.

B naHHON KHHMre pa3BHBaeTCd MHOH MOAXOX K INPaBOCO3HAHHIO.
Oco60, BHAMMO, JNOJXKHA NPEACTaBJATbLCA He COBMajalollell ¢ NpPHBBIY-
HLIMH TIpeACTaBJEHHAMH MBICJb O TOM, YTO NPABOCO3HAHHE He LEJHKOM,
a JHLIb B ONpeAe]eHHOH CBOeHl YacTH BXOAHT B NPABOBYIO CHCTEMY TOH
uan uMHOA crpaHn. OxHako crpallMBaeTcs — NOYEMY JaHHas MBICIb
JOJ2KHA NpPe/ACTaBAATbCS HEOOBIYHON?

Benb scHO Ke, HanpHMep, 4YTO B 3KCIJIYaTaTOPCKHX (oOpMauusax
NpaBOCO3HAHHE YTHETEHHHIX KJacCOB, B OCOGEHHOCTH HX pPEBOJIOLHOH-
Hasi NpaBoBas MIEOJIOTHf, H He MOXET BXOAHTb B COCTaB IPaBOBOH
cHCTeMEI, 06cayKHBaloOLled HHTepechl TOCHOACTBYIOLIEro kKjaacca (B yacT-
HOCTH, MapKCHCTCKO-JIEHHHCKasi NpaBOBas HJEOJOTHA B IOPHIHYECKYIO
cucTeMy 6ypaKyasHoro obuiecTBa).

Ho nmeno He Tosbko B 3TOM. [laXKe TOCMOACTBYIOLLee NpaBOCO3HaHHE
HJIH e[IHHOEe NMPaBOCO3HaHHe OOIIeCTBA Pa3BHTOrO COLHAJH3Ma — HE HEUTO
Takoe, 4YTO caMoO coGOii, LEJHKOM BKJIOYAaeTCd B NPaBOBYIO CHCTEMY
JlaHHOro obulecTBa. Beab M 31eCh ecTh pa3Hble YPOBHH IPaBOBOrO CO3+
HaHMA H ecTh, TaK CKa3aTb, NPOTHBOGOPCTBYIOIIHE 3JIEMEHTHl, HalpH-
Mep NPH COLHaJH3Me NPaBOBble B3IVIALB H HACTPOEHHS OTCTAJbX JIO-
JieH, Nopof aHTHOGLIeCTBEHHblE, YYXKAble COLHAJHCTHUECKOMY OOLIecTBY,
KOTOpble, CKOpee, OTHOCATCA K OOBEKTY, YeM K MeXaHH3My IIpaBOBOTrO
peryanpoBaHus. PellalollHM e 31ech fBJSAETCA TO, YTO 3aJOMKEHO B
MapkcoBbix HAesX,, NMOCTPOEHHHIX Ha YETKOM pa3JIHYeHHH INPaBOBOA H
MOJNUTHYECKOH HAACTPOAKH, ¢ OAHOM CTOpOHB, H ¢opM obuiecT-

6 Cm.: Tapxos B. A. O opuauyeckoit orsercTseHHocTH. Capa-
ToB, 1978, c. 4.
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BEeHHOr0 CO3HaHHs, C JAPYrofi CTOpPOHR (a npaBOCO3HaHHE — HMEHHO
¢opma obwecTBeHHOro cosHanusal). HamomuuM, uyto npaso u npaso-
CO3HaHHE HO pelUAIOIMHM CBOHM OCOGEHHOCTSIM — sIBJIEHHSI B paMKax
npaBoBOR JAEeACTBHTEJNbHOCTH KauyeCTBEHHO pasjHunsie. I B mnpaBoBylo
CHCTeMY BXORHT JIHILIb FOCNOACTBYIOILAst NMPaBOBasi MAEOJOIHS — BXOXHT
6narogaps CBOHM «OCOGHIM 3acJyraM» HMEHHO NMOTOMY, YTO OHa MOXeT
OHTb HCTOYHHKOM IODHAHYECKOA SHEPrHH, OQHUHAJLHHM TrOCYyZapcTBeH-
HO-BJIaCTHHIM KDHTeDHeM NPaBOMEPHOIO H B CHJIy 3TOrO CIOCOGHa «pa-
6oTaTb» BMecTe ¢ MNPaBOM MO 3aKOHaM EJIHHOH OPTaHHWYHOA CHCTEMHL
Toabko paHHEA KpUTepHl, Kak YyxXe rosopusnoch panee (I.5.6), u
BBOAHT T€ HJH HHble 3JIeMEHTH NPaBOBOA AEHCTBHTEJLHOCTH, B YacTHO-
CTH NpPaBOBYIO HAEOJIOTHIO, B COCTaB NpPaBOBOf CHCTeMbl RAHHOrO KJaac-
coBoro ofuecTBa. 3aMeTHM TaKXe, YTO pacCMaTpHBaeMbli MOAXOA K
NpaBOCO3SHAHHIO MO3BOJIAET BCECTOPOHHE HCCJENOBaTb BCe €ro pasHo-
IJIOCKOCTHHE Pa3sHOBHAHOCTH H (OpPMH, pDacKpHTb CBOACTBEHHHE HM
TJyOHHHHE CBASH H B3aHMO3aBHCHMOCTH.

3. IlpaBoco3HaHHe KaK 3JieMEHT MNPaBOBO{i CHCTEMbI.
KayecTBeHHO OTJHMuasicb OT NPaBOCO3HAHHs, NMPAaBO BMeCTe
C TeM HaxXoIUTCs B IyGOKOM eIHHCTBe ¢ TeMH ero ¢op-
MaMH, KOTOpH€ BXOAAT B IPABOBYIO CHCTEMY.

3aech eCTb pPSJ MOMEHTOB, HYXXAAIOLIHXCS B CIEUHaJb-
HOM pPacCMOTpPEHHH.

Ilpexxne Bcero rocmoicTByioliasi NMpPaBoBas HIAEOJIOTHs,
BOIJIOLLlEHHas! BO B3IJIsAlaXx MHPOBO33PEHYECKOro MOPANKa,
B DYKOBOASILIHX MOJHTHYECKHX NOKYMEHTaXx H ApPYTHX, He-
NOCPeICTBEHHO BLIPAXKaeT, «NpeACTaBJfAeT» CYILIHOCTb AaH-
HOHM HalHOHAJbHOH NMpPaBOBOH CHCTEMbl, €€ COLHAJbHO-IO-
JIUTHYeCKOe, rMyGHHHOe NpaBoBOe cojepxxaHue. B ykasaH-
HOM IJlaHe NpPaBOCO3HaHHe CTAaHOBHTCA elle 6oJiee MOJH-
THYECKH H IODHAHYECKH 3HAYHMBIM MOCJe TOro, Kak obpa-
3yIOlllHe ero HAeH BOIJIOLIEHBl HENOCPeACTBEHHO B IpaBe,
BhIpaxkeHH B ero npuHuunax. CoxpaHss Bce BpeMs Ha-
npapJsiollee 3HayeHHe JJA 3aKOHOAATEJbCTBA, NPAKTHKH
€ro NMpHMeHeHHs, OHH CTAaHOBATCH KOHKPETH3HPOBaHHO 60-
raTHIMH HAeSMH-NPHHUHUIAMH, NPAMO H IIOJHO COOTBETCT-
BYIOIUMH cofepxanuio npasa’. He cayuafino rocnoacrt-
BylOlllee NPaBOCO3HaHHe, B3iATOe B JaHHOM pakypce, CTa-
HOBHTCSl CTOJIb BaXKHHIM ODHEHTHPOM B NMPaBOTBOPYECKOH H
NpPaBONPHMEHHTENbHON NeATeJbHOCTH KOMIETEHTHHX rocy-

7 JI. C. SIsHu mHimer: <«MaeH-NPHHUMNHW NPaBOCO3HaHHSA, BOIJIO-
THBIUIHCh B NpaBe, MPaBOTBOPYECTBE, NPaBOCYAHH, 3aKOHHOCTH, He Hcue-
Sal0T, OHH MNPOAOJIKAIOT MHTb H KOPPeKTHpPOBaTb MPHHUHMIH INpasa,
NPaBOTBOPYECTBA, NMPaBOCYAHA H 3aKOHHOCTH, B CBOIO OYepeib HCIBI-
ThiBas Ha ce6e ux orpomHoe Bo3ieiictBue» (SIBuu JI. C. [Ipaso pas-
BHTOTO cOUHaMHCcTHYecKoro obumectsa. CyIIHOCTb H NPHHUHIH, c. 196).
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AapCTBEHHBIX OPraHOB, CYLIeCTBEHHHIM KPHTePHEM INpPH TOJ-
KOBAaHHH M NPH BOCMOJIHEHHH Npo6esoB B nmpased,

AHanoruyHo 3HayeHHe TOCMOACTBYIOUIHX IOPHIHYECKHX
JOKTDHH M NPO(eCCHOHAJIbHOrO MPaBOCO3HAHHS, B TOM YHC-
Jie BBIDa)K€HHHIX B NMPAaBOBOH HayKe, B CNELHAJBbHHX IOPH-
JHYECKHX HCCJefOBaHUAX. XapaKTepHO NPH 3TOM, YTO yKa-
3aHHble (OPMH TOCNOACTBYIOLIETO MPAaBOCO3HAHHA HeNoC-
PEIACTBEHHO BHIPaXKaloT, MPEeICTABJAAIOT» TaK¥Xe CIelHalb-
HO-IOPHAHYECKOE COJepXKaHHe NAaHHOH HAalHOHAJbHON Mpa-
BOBOH CHCTEMBI, BOIUIOLIEHHbHIE B HeM IODHAHYECKHe IleH-
HOCTH, JOCTHXKEHHSI IPABOBOH KYJbTYPHI.

Takum o6pa3oM, npaBOCO3HAHHE C paccMaTpHBaeMOf
CTOPOHH BIJIOTHYI0O NPHMEIKaeT K IpaBy, «pa6oTaeT» B
TECIIOM KOHTaKTe C HHM H — 4YT0 0c000 cJlelyeT OTTEHHTb, —
«06Haxas» ero CyLUHOCTb, OCOOEHHOCTH ero COJep:KaHHf,
NpHAAaeT H NpPaBOTBOPYECTBY, H NpPaBONPHMEHEHHIO, Bcef
NPaBOBOA CHCTeMe lLleJleHaNnpaBJeHHH, KJ1accoBO ompeje-
JIEHHBIH Xapakrep.

OpraHuueckass GJH30CTb NIIPaBa H TOCNOACTBYIOLLETO
NpaBOCO3HaHHS OOGBACHAET Ty, Ka3ajoch Gbl, HEJOTHYHYIO
NoC/Ie0BaTe/IbHOCTh B HCTODHYECKOH leNH MPaBOBHIX fIB-
JIeHMH, KOrfa INpaBOCO3HAHHe B CBOMX HAauyaJbHHIX, INep-
BHYHBIX (opMax Kak Obl omepexxaeT cOGCTBEHHO IIpaBo,
NpHAaBast 3HayeHHE <«IPaBOBOrO» HENOCPEeJCTBEHHO HHIH-
BHJyaJbHBIM OTHOLIEHHSM, (akTuueckoir cuie. IIpuuem
TAKOro pOLa ONepexkeHHe XapaKTepPHO He TOJbKO AJs Ha-
YaJbHHX ()a3 BO3HHUKHOBEHHS NpaBa, HO H JAJA CEeroJHsII-
Hell NpPaBOBOH NeACTBHTENBHOCTH, AJs pPa3BHTHX IpaBoO-
BbHIX CHcTeM. B cl0XHOM mnpouecce B3aHMOAEACTBHS H
B3aHMoOOorallleHHst npaBa, IOPHAHYECKOH NpPaKTHKH, Ipa-
BOCO3HAHHSA, KOrja B IpolLecce AesATeJbHOCTH NpaBONpHMe-
HHTEJbHHIX OpPraHoB, IIPeXJe Bcero OpPraHoB NpPaBOCYHHf,
BHIPa6aTHIBAIOTCS O6pasiH pELIEHHS] THNHYECKHX IOPHAH-
YeCKHX HeJ, TOCJeNHHEe BLICTYNAlOT HMEHHO B BHIE fBJe-
Hufi npaBoco3HaHHA. TakoBH coJepiKalllHecss B IPaBOINpH-
MEHHTEJNbHHX aKTaX NpaBOMOJOXEeHHs, KOTOphle NMpeacTaB-
JAIT co60f Kak OH yMJIOTHEHHOe O0beKTHBHPOBAHHOE BHI-

8 C. H. Bpartych oTMeuaeT fABa acmeKTa NpPaBOCO3HAHHS: BO-Iep-
BHX, €0 PoJib B KauecTBe MOIIHOIO HJeOJOrHuYeckoro ¢akropa (Hcrou-
HHKa ¢(OpPMHpOBaHHA HOPM MNpaBa) H, BO-BTOPHX, €ro 3HaueHHe KakK
OLCHOYHOTO KpHTepHA (OCO3HaHHe CNPABENJIHBOCTH HJH HeECNpaBeJIH-
}a“(.)c;u ne5ﬁ7c)rayxomero npaBa) (cM.; Cos, rocypapcTso H mpaso, 1979,

o 7, ¢, .
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paxeHHe INPaBOCO3HAHHs, €ro0 «CIyCTKH», CBOeoOpa3Hbie
lopuauYeckie ¢eHOMEeHH!, OJIHLIETBOpALINE Ipouecc Ie-
pexoia sBJIEHHH INPaBOCO3HAHH B COOGCTBEHHO IIPaBo
(1.20.3.).

BecbMa HarssiAHO «peryJisiTHBHas SHEPrHsi», BHIPaXKeH-
Hasi B AaKTHUBHBIX ()OpMax TOCNOACTBYIOLIEr0 NPaBOCO3HA-
HHs, O0Hapy>XHBaeTCcs B TAKHX HCTODHYECKHX CHTyalusX,
KOrla NpaBOCO3HaHHe BBHICTYyNMaeT Kak 6bl 060co6seHHO, ca-
MO no ce6Ge, CTAHOBHTCS OCHOBOH BCEro MexaHH3Ma Ipa-
BOBOTO DEryJHPOBaHHS elle JO CO3JaHHS HAUHOHAJLHOH
NpaBOBOH CHCTEMHl BO BCeX ee KOMIIOHeHTaXx. B yciaoBusix
PeBOJIIOLHOHHOTO Iepexoja OT ONHOH (GopMaunHH K IpYy-
rofi M COOTBETCTBYIOIeHl CMeHbl HCTOPHYECKHX THIIOB IIpa-
Ba INpaBOBas HJeOJOTHs nobeduBlIero kKjacca H — UTO
0co60 npHMeyaTeJbHO — MacCOBOe DPEeBOJIIOIHOHHOE IPaBoO-
CO3HaHHE 3aMellalnT COGCTBEHHO NpaBo, SBJAAIOTCS 6a3of
BCEro I0PHAHYECKOTO PeryJHpOBaHHS.

Bpsin nu paHHBIA (akKT MOXET CJYXHTb OCHOBOH AJd
JNaJIeK0 MAYIINX TEeOpPEeTHYECKHX BLIBOAOB (Hampumep, O
TOM, YTO Iepel HaMH 10Ka3aTeJbCTBO YYTh JH He TOXIECT-
Ba NpaBa M npaBoco3HaHus). [IpaBoco3HaHHe Ha MNEPHOX
JO TNOJIHOTO CTAHOBJIEHHSI HOBOH NPAaBOBOH CHCTEMHI JHIIb
BPEMEHHO 3aMelllaeT, <«HCTNOJHSAET O0O0S3aHHOCTH» cobCT-
BEHHO IIpaBa, HO NpaBOM He siBAsieTcd. [IoToMy-TO M I0pH-
JIM9eCKOe pEeryJHpOBaHHe B YKa3aHHBIX PEBOJIIOLMOHHBIX
YCJIOBHSIX, XOT M afleKBaTHO HM, OTBeyaeT HX moTpebHOC-
TM, He o0Jajgaer TakUMH 4YepTaMH, KaK BCeOOIIHOCTb,
crporasi cTabUJABHOCTb H Ip., KOTOpHle €My CBOHCTBEHHBI
NIPH CJOXKHBIIHXCS MPABOBLIX CHCTEMaX.

B uenoM xe Takue ¢opMBl FOCNOACTBYIOLIErO NPAaBOCO3-
HaHUA, KaK NpaBoBasg MHPOBO33pEHUYECKAss HJE0JOTHs, roc-
TIOJCTBYIOLIHE I0pHAHYECKHE NOKTPHHH, NPOdeCcCHOHAIBHOE,
a TakiKe MaccoBoe NPaBOCO3HaHHe, CJelyeT pacCMaTPHBAaTh
B KauecTBe OJ/MKAAIIMX, MUTAIOLIHX NPAaBO SIBJIEHHHA — Ta-
KOH YacTH NPaBOBOH CHCTEMBI, KOTODAsl He TOJbKO IPOHH-
KaeT B CaMylo NJOTb COOCTBEHHO NpaBa H He TOJBLKO BEIC-
TyNaeT €ro HemocpeJICTBEHHOH OCHOBOH, CBOero poja He-
NMOCPEACTBEHHBIM HCTOYHHKOM, €ro MNOJAJepXKHBAIOLIUM,
o6oraliaioliuM, KOPPEKTHPYIOIIUM, B HEro IepexoisLiuM,
HO W TNIPH ONpeJeJeHHbIX HCTOPHYECKHX YCJOBHAX CIOCOG-
Ha B KakKofi-To Mepe 3aHAATb MECTO, OTBEJEHHOE IO JIOTHKe
COLIMAJIbHBIX TPOLECCOB COOCTBEHHO MpaBy.

4, Pa3HoBupgHOCTH U ¢dopMBl NMPaBOCO3HAHHA., B coBeT-
CKON IOpHAMYECKOHl JHTepaType IIpaBOCO3HaHHe, ero pass
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JIMYHble TIPOSIBJIEHHS KJACCHQHUHPYIOTCS MO HECKOJbKHM
OCHOBaHHAM — IO CTPOEHHI0 (NpaBOBble NpPEJCTaBJIEHHS H
npaBoBLIE UYYBCTBA), IO YPOBHIO (HayyHoe, MpodeccHo-
HajbHOe, OObIeHHOe), Mo cy6bekTaM (MaccoBoe, TpymIo-
BO€, HHAMBHIyaJbHOE) H Ap.°.

O6ocobaienne Toil MM MHOH Pa3HOBHAHOCTH IPABOCO3-
HaHHS B COOTBETCTBHH C YKa3aHHBIMH KJaCCHQHUKALHSIMH,
B YaCTHOCTH Hay4HOro, npojpeccHoHaJbHOro, TPYMNNOBOro,
HHIMBHAYaJbHOrO, HMeeT HeMaJsoe 3HAaueHHe /51 NMOHHMa-
HHSl ero CyILIeCTBeHHBIX CTOPOH, COOTHOUIEHHS NMPaBOCO3HA-
HHSl C OPYTHMH SIBJEHHSMH NpPaBoOBOH AeHcTBHUTENbHOCTH!.

Hapsiny c Joruyeckd <«YHCTHIMH®  Pa3HOBHIHOCTSMH
NPaBOCO3HAHHsl, BhlAeJsieMbIMH N0 YKa3aHHBIM KaacCHH-
KallHOHHBIM py6pHKaM, cjelyer 060co6JsATb ¢opmesl mpa-
BOCO3HAaHHA (cM. cxemy- 7). ITo cBOMM BHeEIIHHM oYepTa-
HHMSAM DasrpaHHyYeHHe 3THX (GOpM BhIpaxKaeT OAHY H3 IJaB-
HBIX KJaccHduKauuii — feseHHe MO YPOBHIO, ray6HHEe MNpa-
BOCO3HaHUsT (HayuHoe, npodeccHOHaJbHOe, OOHILEHHOE)!!,
HO CKODPEKTHPOBAaHHOE C Y4YeTOM HX COLHAJbHOrO 3Haue-
HHS M, KpPOMe TOro, IO HCXOIHHIM pyOpHKam BooOLIe
NIOCTPOEHHOe Ha Cyry60 COIHAaJbHO-NMOJHTHYECKHX MOKa3a-
TelaX. Tak 4To B KOHEYHOM cyeTe DHOPMBI NPaBOCO3HAHHS
NOApa3fensiioTcsi Mo 0co60My  OCHOBAaHHMIO — IO HX CO-
IIMaJIbHO-TIOJIUTHYECKOMY 3HAYeHHIO, MO aKTHBHOH pOJIH B
npaBoBOil cucreMe.

HUcxonueiM penenHeM ¢GOpM NPaBOCO3HAHHS B aHTaro-
HUCTHYeCKHX (opManusx sBJASeTcs [eJeHHe Ha TOCIOoJ-
CTByIOlLllee NPABOCO3HAHHE H HEroCnoJCTBYiollee — NpaBo-
CO3HaHHe YTHeTEeHHBIX KJaccoB (NMpHYeM IOCJeJHee B

9 BJM3KYI0 TPYNIHPOBKY Pa3sHOBHAHOCTEH NPABOBOIO CO3HaHHS
o6ocHosuiBaer A. P. PatuoB (cm.: Patunos A. P. Crpykrypa u
¢&yHKUMH npaBOBOro co3HaHHsa.— B kH.: IIpo6JeMEl cOLHOJIOrHH Npasa.
Bumn. 1. Bussnioc, 1970, c. 184—186).

10 B copeTckofl IOpHAMYECKOH JHTepaType CTPYKTypa NpPaBOCO3Ha-
HUSL C COLHAJIbLHOH CTOPOHH OGCTOSATENbHO NpoaHanudnposaHa E. B. Ha-
sapenko (cM.: Hasapenk o E. B. Counanucruyeckoe npaBoco3HaHHe
H cOlLMaJHCTHYecKoe mpaBoTBOpuecTBo. Kues, 1968). HayuyHo KOHCTpYK-
THBHBI XapaKTep BbIJeJNEHHS B INPAaBOCO3HAHHM TEOPETHUYECKOTO H 3M-
NHPHYECKOTO0 YpOBHel yGenuTenbHo mnokasaH lO. I'. TkageHko (cM.:
Txauenko 0. I. Meronosoriyeckie BONPOCHI TEOPHH TNPABOOTHO-
urennit, ¢. 57 u cien.).

'O 3HayeHMH YPOBHeH NpPaBOCO3HaHHS B MeXaHH3Me NPaBOBOTO
perynupoBanust cM.: CanyH B. A. CoudajbHasi CTPYKTypa NpaBOCO3-
HaHHfl H peaqusamuu npasa. — Astoped. Kaui. aucc. CBepAJIOBCK,
1978, c. 7 u cren.
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Cxema 7

MPABO U ®OPMbl IMTPABOCO3HAHHSA

MaccoBoe
NpaBOCO3HAHHE
4 IpodeccruonansHoe
o NMpaBOCO3HaHKE
TTIPABO
_ [IpaBoBbie
JOK TPHHBI o
* l IlpaBoBas
| MHpPOBO33peHYECKan
l I WJIE0JIOT Usl
l I TocnoscTBYIoOLEE
l I NIPaBOCO3HaHHE
| *
HerocnopcrByioee
NpaBOCO3HAHHE

9KCIVIyaTaTOPCKOM o6liecTBe Bcerfia Maccosoe). Heroc-
NoJACTBYIOLllee NMPaBOCO3HAHHE, He BKJIOYAsAChb B IOpHAHYEC-
Kyl0 CHCTeMy JaHHOro obuiecTBa, BbICTYNaeT MO OTHOLIe-
HHIO K TOCJeJHel B KauecTBe NMPOTHBOGOPCTBYIOLIEH CHJIBI
HJIH BO BCAKOM cJyyae B TeX JIH60 ADYrMX YacTaxX mac-
CHBHOT'O, HEHTPAJIbHOTO sIBJIEHHS. B To Xe BpeMs H B He-
FOCNOACTBYIOLEM MPAaBOCO3HAHHH €CTb 3JIEMEHTH, KOTO-
phle B KayecTBe AyXOBHOTO (pakTopa, MyCTb «CAEPIKAHHO?,

210



HO BC§ Ke MOryT (YHKUHOHHPOBATH CKOOPAMHHPOBAHHO
C OTAeJbHRIMH CTOPOHAMH NpPaBOBO# cHcTeMH. B 6ypxyas-
HOM o0O0IlecTBe, HAaNpHMep, NPaBOCO3HAHHE TPYAALIMXCS
He TOJIbKO B H3BECTHHIX Npejesiax «3apax<eHO» TpaJHIHAMH
H IODHIHYECKHMH HJJIO3UAMH, HO H COIAEPKHT 3JIEMEHTHI,
HanpaBJ/ieHHble Ha mojJep»aHHe OTHOCHTEJNbHO Iporpec-
CHBHBIX 33aKOHONOJIOXKEHUH, MO3UTHBHBIX HayaJ 3aKOHHOC-
TH, IOPHIHYECKHX Mep, NMpPHHHMaeMHX AJs 60pb6H ¢ mpec-
TYHOH TeppPOPHCTHYECKOH MAeATEeNbHOCTbIO YTOJIOBHHKOB,
3KCTPEMHCTCKHX NMPECTYNHBIX TPy,

B couunannctHyeckoM oOlIECTBE TOCMOACTBYIOLIEE CO-
IHaJHCTHYECKOE INPAaBOCO3HAHHME SBJSETCS MAacCOBHIM, a
nocJie MOJHOH H OKOHYaTeJbHOH nmobefnl COLHaTH3Ma — MO-
HOMOJIbHO (YHKUHOHHPYIOLIUM. B TO e BpeMs H mpH co-
LHaju3Me CYIIeCTBYIOT OTCTajble INpaBOBBE B3TJALHI,
CYLIeCTBYIOT, XOTS B OCHOBHOM Ha COLHAaJbHO-NICHXOJIOTH-
YEeCKOM YpOBHe, HEKOTOphle NPOTHBOOGOPCTBYIOLIHE 3JIEMEH-
Thl, CBfi3aHHbBIE C AHTHOOLIECTBEHHHIMH B3rJslaMH H Ha-
CTPOEHHSMH OTAeJbHHX Jiofel. [TOHATHO, YTO yKasaHHbIe
3JIEMEHTHl He BXOJSIT B NPaBOBYIO CHCTEMY COLHAJIHCTHYEC-
Koro obuiecTBa, a OTHOCATCS K ellle HENPeOoAOJEeHHRM M0
KOHLIA NepeXHTKaM MpPOLIJIOro H B 3TOM IJIaHe K OOBEKTY
NPaBOBOrO peryJHpOBaHHUS.

B aKTHBHHIX NpOSIBJIEHHSiIX TOCMOACTBYIOLIEro NpaBo-
CO3HaHHA (B €IMHOM COLHAJHCTHYECKOM NPaBOCO3HAHHH
Pa3BUTOrO COLMAJHCTHYECKOTO 06luecTBa), KOTOpHE B Ile-
JIOM MOTYT paccMaTpHBaTbCS KaK npasosas udeoso2us, BH-
eS0T CJefylolle OCHOBHBIE (GOpPMH: NpaBOBasi MHPO-
BO33peHUYeCKas HJEeOJIOrHs, TFOCHOACTBYIOLUIHEe IOPHAHYECKHE
JOKTPHHEI, NpodeccHOHaJbHOE MPaBOCO3HAHHE, MaccoBoe
NpaBOCO3HAHHE.

Ilpasosas mupososspenueckas udeonroeus ectb ocoboe
BbIpaXKeHHe HAyYHOTO IPaBOCO3HAHHSA, OCHOBAHHOe Ha IO-
JHTHYECKOM CO3HAaHHH, Ha HIEOJOTHH TOCIOJACTBYIOLLETO
Knacca B 1nejoM. IIpaBoBass MHPOBO33peHYECKas HAEO0JIO-
rus — OsauKaiiluiee OCHOBaHHe NpaBoBOH mnoJauTHKH. [lo
CBOeH CYTH OHa HMeeT OObeKTHBHHIH Xapakrep, 0GycJOB-
JeHa Tpe6OBaHUAMH 3KOHOMHYEeCKOro G6Ga3uca, BceHl co-
IHAJbHOM 2KH3HH, NpeNONpefeNsOUIHX INPAaBOBYIO IOJH-
THKY TrOCNOJACTBYIoLlero kJjacca. IIpaBoBas MHPOBO33peH-
yecKasi HJeOJIOTHs, OTHOCSALIAsC B NepBYIO oyepelb K co-
I1MaJIbHO-TIOJIUTHYECKOMY CONEPXKAHHIO TNPaBa, OGBHEKTHBH-
pyercs B mporpaMMHBIX IOJMTHYECKHX NOKYMEHTax, B Ipo-
H3BEJI€HHSIX U BBICKA3bIBAHHSAX HAEOJIOTOB rOCMNOJACTBYIOIIErO
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kaacca. Tak, mpaBoBasi MHPOBO33peHYecKas HJIEOJIOTHs
COLHaJHCTHYECKOro oOllecTBa COCpeflOTOYeHa B IIPOH3Be-
JIEHHSIX OCHOBOIIOJIOKHHKOB HAayYHOTO KOMMYHH3Ma, B IIpO-
rPaMMHBIX NMapTHAHBIX H TOCYJapPCTBeHHBIX JOKyMeHTax
(B uacrHoctH, Takux, Kak [Iporpamma KIICC, pewenus
cwve3nos KIICC, Koncruryuuss CCCP).

T'ocnodcreyroujue npasogoie OOKTPUHbGL— 3TO TMOJHTHKO-
IOPUAHYECKHE KOHIEMIHH, KOTODbleé KOHKPETH3HPYIOT IIo-
JIOXKEHHSI MHDPOBO33peHYeCKOH NpAaBOBOH HAEOJIOTHH, TIpH
MOMOLIH MMOHATHAHOrO amnmapara NOJHTHYECKHX H 0OLIeTeo-
PeTHYECKHX IPaBOBBIX 3HAaHHH PACKPHIBAIOT OTHOLIEHHE
TOCNOACTBYIOLETO KJiacCca K NpaBy, ero LIeHHOCTH H POJIH
B XKH3HH OOILeCTBa, JETaJH3HPYIOT 'OCNOACTBYIOIIHE Npel-
CTaBJIEHHS O COLMAJIbHO-NIOJNUTHYECKOM COAEPXKAaHHH JaH-
HOTO THNA NpaBa, TOH HMJH HHOH HAIHOHAJbHOH NpPaBOBOH
CHCTEMBI.

IIpogeccuonarvroe npagocosnanue — 3TO0 TpPeACTaBJIe-
HHe O mnpaBe, ¢opMHpYyIOlIeecs Yy IDPHCTOB-NpO(decCcCHOHa-
JIOB, CTeLHaJHCTOB-NPaBOBEN0OB Ha OCHOBE MHDOBO33peHyec-
KOH HJEeOJIOTHH H CHelHaJbHBIX IOPHAHYECKHX 3HaHHH H
aKKyMyJIUpylolllee IOPHAHYECKYIO INPAKTHKY, OIBIT NpHMe-
HEeHHs NpaBa, KOMIETEHTHOe NOHHMaHHe BCeX CTOPOH ero
COlepXKaHHs, B TOM 4YHCJe CIelHaJbHO-IOPHAHYECKOro cO-
depxaHus. JlanHas ¢opMa mnpaBOCO3HAHHS — CYILeCTBEH-
HBIH (aKTOp, BKJIIOYAIOWMACA B caM IpollecC NPaBOTBOP-
YyecTBa M NpPHMeHeHHs NpaBa.

Maccosoe npasocosnanue ectb TMO CBOeHl OCHOBE OOBI-
JleHHOe TIOHHMaHHe NpaBa, B KOTOPOM K TOMY e BecbMa
3HAYUTENbHA POJb COLHAJNBHO-TICHXOJNOTHYECKHX KOMIIO-
HEHTOB — 3MOIIHH, HacTpoeHH#H U np. B To ke BpeMs 6blIO
6bl OIIHOOYHBIM PaccCMaTPHBAThb MaccoOBOe NPaBOCO3HAHHE
B KayecTBe fIBJIeHHsl HH3Llero nopsaka. M He tosbko moro-
MY, YTO B HEro MOTYT BHeAPATbCS 3JEMEHTHl HAy4YHOro H
Jaxe NpodeccCHOHAJBHOTO NpPaBOCO3HaHMA (KaK 3TO Ha-
IJISAHO JEeMOHCTPUPYET COlHaJHCTHYecKoe OO6IlIecTBo, B
YACTHOCTH, B CBSI3H C NOBBbIIEHHEM MOJHTHYECKOIO CO3Ha-
HUS TPYISIIHXCS, C Pa3BHUTHEM HX NPaBOBOH aKTHBHOCTH
H Ap.). OCHOBHOE, YTO HYXKHO NMOAYEPKHYTb, XapaKTEPH3ys
3HayeHHe MaccoOBOrO NPaBOCO3HAHHSA, 3aKJIOYaercs B CO6-
CTBEHHOH €ro ILEeHHOCTH, B TOM, YTO OHO TaK e, Kak H
uHble (OpMBl NPaBOBOH MAEOJIOTHH, BHELIHE BbIpaxaer
NMOTPeGHOCTH  COLHAJBHOM KHM3HH, HEMOCPeICTBEHHO-CO-
IHaJbHble MpaBa (NPHTA3aHHA), SBJSAETCS HOCHTeJeM roc-
NOACTBYIOLIEro B OOGIeCTBEe YYBCTBA NPaBa H 3aKOHHOCTH.
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B ycioBHsiXx MOMMTHYECKOH peBOJIIOLMH, NMPH NEpPexofe OT
IKCIVIyaTaTOPCKHX K COLHAJHCTHYECKOH (opMauuu, MMeH-
HO MaccoBO€ DEBOJIIOLHOHHOEe NMPaBOCO3HAHHE TPYASILHXCS,
COeJlHHEHHOe C NPaBOBOH MHPOBO33pEHUYECKOH Haeosoruei
pabouero kJjaacca, ob6pasyer GJHXKaHIIyl0 OCHOBY BCei
dopMupylolelics NPaBOBOH CHCTEMBl  COLHMAJHCTHYECKOTO
o6iecTBa.

MaccoBoe mnpaBoco3HaHMe, BbIpa)kawlllee BLICOKOe MO-
JHTHYECKOE CaMOCO3HAHHE TPYASIUUXCS, MPOAOJIXKAET OCTa-
BAaTbCA AKTHUBHOH CHJIOH H TmocJjie NobGeinl pPeBOJIOLHH —
CYLeCTBEHHOH YacTbi0O NPABOBOH CHCTEMBI COIHAJIMCTHYE-
CKoro oOLiecTBa, aKTHBHOH cpeno#, obGecneuuBalollell ee
3¢ dexkTHBHOE QYHKLHOHHPOBaHHe NeHCTBEHHBIM (aKTOPOM,
«MOJKJIOYAIOIHUMCS K paboTe» [OPHAMYECKHX MEXaHHU3-
MOB.

TaxoBbl OCHOBHEIE aKTHBHBEIE (HOPMBI IOCNOACTBYIOLLETrO
npaBoco3HaHusl. [IpoBois uyeTkHe paszjMuUs MeXAY HHMH,
HeOGXOLMMO BHAETb HX TIJYy6OKoe eIHHCTBO, LieHTpaJbHOe
NOJIOXKeHHe CPeld HUX NPaBOBOH MHPOBO33pPeHUYeCKOH HAeo-
JIOTHH H B 1eJIOM HIEOJOTHYHOCTb BCErO TOIO B T'OCMOA-
CTBYIOLlEM INPaBOCO3HAHHH, YTO BXOJLHT B IMPaBOBYK CHC-
TeMy (3T0 H 103BOJIsieT 06OOLIEHHO HMEHOBATh COOTBET-
CTBYIOLUHH 3JIEMEHT IIPaBOBOH CHCTEMBl IpaBOBOH HAeO-
Joruei).

5. IlpaBoBas KyabTypa. IIpaBoBasi Ky/bTypa npeacTas-
Jasier coboil cBoero poja lOpHAHYeCKoe 6GOraTtcTBo, BhIpa-
JKeHHOe B JOCTHTHYTOM YDOBHe pPa3BHTHS peryJsTHBHBIX
KayecTB TMpaBa, HAKOMNJEHHBIX [PaBOBHIX ILleHHOCTeH,
TeX ocoOeHHOCTed mpaBa, IOPUAHYECKOH TEeXHHKH, KOTO-
pble OTHOCATCS K AYyXOBHOH KYJbType, K NpPaBOBOMY IIpO-
rpeccy.

[lpaBoBasi KyJbTypa NpPHHALJEKHT K ILYXOBHOH KYJIb-
Type oO6llecTBa, HMeOllell INPHKJIAAHYIO, NPAaKTHYECKYIO
HanpaBJIeHHOCTb (OHa HAaXOAMTCA B TOM XKe CaMOM psny,
YTO M KyJbTypa ynpaBJieHHs, KyJbTypa paboTH rocyaapct-
BeHHOro annapara M T. A.)'2. HauGosee BaxkHasi yepTa npa-
BOBOH KYJIbTYpPBI COCTOMT B TOM, YTO OHAa peaJbHO BhIpa-
KaeT COIHMAJbHYIO ILEHHOCTb NpaBa, pas3BHBalOUIUicA (B

12 Kak nonaraer A. B. Muuxesuy, o cTeneHd Pa3BHTHA NpPaBOBOM
KyJbTyphl ofliecTBa CJeAyeT CYOHUTb HCXOAS H3 HaJH4yHsl MPaBOBLIX
KYJAbTYDHBIX IEHHOCTEH M H3 caMoro npouecca HX INPOH3BOACTBA H
ng‘;ge%en)uﬂ (cm.: TIpaBoBasi KyJbTypa H IOpHAMYecKas NpakTHkKa. M,
1974, c. 4).
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skefityataropekiix ¢opmatiusix HPOTHBOPeudBO) MPaBOBOR
nporpecc.

IIpaBoBasi KyJbTypa CKJajblBaeTcs H3 pAAa B3aHMO-
CBSI3aHHHIX 3JieMeHTOB. OCHOBHbHIE H3 HHX:

1) cocrosnue npaeocosnanus 8 obujecrse, T. e, CTeNeHb
BbIpaXKeHHUs 3HAHHS M NOHHMAHHS NPaBa, 0CO3HAHHA HeoO-
XOJIHMOCTH CTPOrOro BHINOJHEHHsS TPeGOBaHHH 3aKOHHOCTH,
PasBHTOCTH YyBCTBa NpPaBa H 3aKOHHOCTH. TakHM o6pasoM,
npaBoBasi KyJbTypa —3TO IpeXJI€ BCEro <«KayeCTBEHHO
HacHIIleHHOe» INpaBoco3HaHHe. IlpaBoBasi KyJabTypa Bcer-
Ia CBSI3HBAETCA € OHEHKOH YPOBHS 3HAHHS M NOHHMAaHHA
npaBa, CTeNeHbi0o Beph B INPaBO, Pa3BHTOCTBIO 4YYBCTBA
npaBa M 3aKOHHOCTH.

BaxHbHIM NOKasaTejJeM NpPaBOBOH KyJbTYPhl SIBJASIOTCS
ypPOBEHb MacCOBOTO IpPaBOCO3HAaHHSl, 06beM H HHTEHCHB-
HOCTb o6llero npasoBoro BocnuTaHus. He MeHee cymiect-
BEeHHB M TaKHe INOKa3aTesH, Kak Mmacwutabbl H ray6HHa
I0pHAHYecKoro o6pa3oBaHHsA, NPO(ecCHOHAJbHOX MOATO-
TOBKH M IN€pPeNnoJroTOBKH IOPHCTOB, CTENEHb PA3BHTHS IOpH-
AHYECKOf HayKH, NpPaBOBOro MumaeHHs. IloHsiTHO, 4TO
JaHHBIH KOMIIOHEHT, BIpOYeM, KaK H [pyrHe, HMeeT B
SKCIJIyaTaTOPCKHX PopMauHsaX NMPOTHBOPEYHBBIA XapaKTep.
Hapsaay c¢ nocreneHHO cKiaJbBalOLIMMCS NPH NPOrPecCHB-
HBIX COLHAJIbHBIX YCJIOBHAX YYBCTBOM NpaBa H 3aKOHHOCTH
MaccoBOe INpPaBOCO3HAHHE TPVAAUIMXCH HEH3MEHHO OTJIH-
yaercsi HH3KMM YPOBHeM, NpPHYYAJIHBBLIM COYeTaHHEM IIpa-
BOBHIX HJIJIIO3HH H NMPaBOBOrO HeraTHBH3Ma.

ITpaBoBast KyJ/bTypa CONHAJHCTHYECKOrO OO6ILeCTBa,
BoOpaBillasi NPOrpecCHBHbIE 3J€MEHTH KYJbTYPHI NPOLIJIOro,
XapaKTepH3yeTcsl MapKCHCTCKO-JIeHHHCKHM, MOAJHHHO Hayy-
HbIM NMOHHMAaHHeM MpaBa, OCO3HAHHOH MHOTOMHJIJIHOHHBIMH
MaccaMH TPYASLIHXCA HEO6XOAHMOCTbIO MOCJeLOBaTeb-
HOTO BBINOJIHEHHS] BCeX TPeGOBAHHH COLHAJHCTHYECKOH 3a-
KOHHOCTH;

2) cocrosanue 3aKOHHOCTU, KOTOPOE XapaKTepH3yeTcs
CTENeHbI0O pa3BePTHIBAHHS BceX ee Tpe6OBaHHH, peaJb-
HOCTbIO HX OCYILECTBJIEHHSl (TIPOYHOCTbIO NPaBONOPSIKA).
CocrosiHHEe 3aKOHHOCTH — 3TO BOOGLIE ONHO M3 BaXKHeHUIMX
nposiBJeHHA KyJbTYpH oGuiectBa. IIpaBoBasi ke KyJbTypa
HEBO3MOXHa, HeMBICIHMa 6e3 cTpoxkaiiiefi 3aKOHHOCTH.
IIpuueM ypoBeHb IOpDHAHYECKOH KyJbTYpH B paccMaTpHBae-
MOl IJIOCKOCTH B 3HAYHTEJBbHOH CTENEeHH 3aBHCHT H OT TOrO,
C KaKHM yBaXKeHHeM 3aKOHOJaTeslb OTHOCHTCS K H3JaBae-
MBIM HM HopMaM. OTciofila AOJIKHO OBITH MOHSATHHIM, YTO
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B 9KCIJIyaTaTOPCKOM OOILecTBe, MPH BeCbMa BHICOKOM TeX-
HHKO-IODHAHYECKOM YyDOBHE pDa3BHTHS 3aKOHOJATeJbCTBA H
IOPHAHYECKOH MNPAKTHKH, NpaBoBasi KYJbTypa ' ¢ TOYKH
3peHHs YPOBHA 3aKOHHOCTH peJibeHO NpPOSBJISET CBOA Or-
paHHYEeHHBH y3KOKJaccoBHii xapakrep. MIMeHHO 3TOT 3Je-
MEHT NpPaBOBOH KyJbTYpPH OOGBACHSAET TO OOCTOSTENbCTBO,
4TO B IKCIJIyaTaTOPCKHX (popManusax, rie 3aKOHHOCTb CJy-
XKHT B OCHOBHOM MEHBUIMHCTBY OOILECTBa, 3KCIJyaTaro-
paM, npaBOBble LEHHOCTH BOCHDHHHMAIOTC TPYASAILIHMHCS
He KaK SBJEHHS KYJbTypbl, 006JafaioliHe 3HAYHTEJbHBIM
MO3HTHBHBIM IIOTEHLHAJIOM, a, HAallpOTHB, KaK aHTHUEHHOC-
TH, SIBJIEHHS, YyKABle porpeccy.

BecbMa noka3saTesbHO B CBSI3H C 3THM, YTO B COLIHAJIHC-
THYeCKOM ofluecTBe TBeplas, CTpOXKaifllas JIEHHHCKas 3a-
KOHHOCTb IIOCJYXKHJa OCHOBOH JJii BCEeCTODOHHEro pac-
IIBETa COLMAJHCTHYECKOH NpPaBOBOMH KyJbTypbl—INpeeMHHIBl
H BHICIIETO BOIJIOLIEHHS pPa3BHTHA NPAaBOBOH  KYJbTYpH
YeJIOBEYECKOro O6IIecTBa;

3) cocroanue 3axonodaTeabCcTBA, €rO COBEPIIEHCTBO MO
comepxaHHio H popme, Takoe cocTosTHHE 3aKOHOAATENBCTBA
B COIIMaJIHCTHYECKOM OGIlecTBe MNpeanosaraerT IOAJHHHO
HayyHOe NOCTPOeHHe 3aKOHOAATeJbCTBA, HAXOXJEHHEe HaH-
6oJiee ONTHMAJIbHBIX METOJOB, CIOCO00OB, THIIOB PeryJHpo-
BAHHSl JaHHBIX OTHOWIEHHHA, CcTporoe coOGJIIOJeHHe Ipa-
BOTBOPYECKOH INpoOLedypH, MaKCHMaJbHOE HCIOJb30BaHHE
nepefoBLIX CPEACTB H INPHEMOB IODHAHYECKOH TEXHHKH
HT IL;

4) coctoanue npakTuveckol paboTel cyoa, npoKypaTypeL,
Opyeux ropuduyeckux 0opzaHos, TPHUMEHSIOUIUX NpPaBO, BH-
paxamolllee HX peaJsibHyl0 POJib B NIPaBOBOH CHCTEMe, CTe-
NeHb HCNOJb30BAHHSI TepelNOBbIX IIPHEMOB IOPHAHYECKOH
TeXHHKH, npaBua HOT u xp.13.

3HaueHHe NPaBOBOH KyJbTYyPH B COLHAJHCTHYECKOM
ofuiecTBe BLIXOAHT 3a cdepy npaBa, IOPHAHYECKOH mnpak-
THKH. [IpaBoBasi KyJbTypa — HeOTbeMJeMasi 4acTb COIHa-
JIMCTHYECKOH KyJbTYpH B LleJIOM. PacnpocTpaHuTh BHICOKYIO

13 TIpaBoBasi KyJbTypa NDHMEHHTENbHO K JHUYHOCTH CKJaZHBaercs,
Kak nosaraer B. JI. IIIHIIKHH, H3 HECKOJbKHX MJIACTOB, TaKHX, B 4acT-
HOCTH, KaK NepBHYHO-HH(OOPMAUHOHHHMA, HHGOOPMaTHBHO-HACHILEHHHIH,
c$hOPMHPOBAHHOrO NPaBOBOrO CO3HaHHS, KPHCTAJJIM3alUHH MPaBOBOTO
HHTEDeCa, HalleJIeHHOr0 Ha IIpOsiBJeHHe NPaBOBOA aKTHBHOCTH, H .p.
(em: I nwk uu B, 1. [pasoBast KyAbTypa B YCJIOBHSIX COLHANH3Ma.—
CoB. rocynapcrso u mpaso, 1980, Ne 6, ¢. 126—127).
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IOPHIMYECKYIO KYJbTYPy Ha BCe HaceJleHHe — 3HAYHT Ha-
MHOTO MOAHATb OOGLIMH KyJBTYpPHBIH ypOBEeHb TIpaKiaH,
YTBEDAHTb TAaKyl0 LEHHOCTHYIO OpDHEHTaluio JIOLeH, Ko-
TOpasi 3aTparWBaeT BaXKHeHIIHe CTOPOHBI OO6IECTBEHHOH
JKM3HH: BBICOKYI0O OPraHH30BaHHOCTb, OIpEeNEJEeHHOCTb
npaB H 006513aHHOCTeHN, CTPOTHHl NMOPSAAOK H OTBETCTBEHHOCTb,
NOCJIeI0BATENbHYIO CIIPaBeJIHBOCTb, TapaHTHPOBAHHOCTb
NpaB JIHYHOCTH, YMOPSAOYEHHYI0O AKTHBHOCTb YYaCTHHKOB
O6IeCTBEHHbIX OTHOIIEHHH. A Bce yKa3aHHOe, KaK H MHO-
rHe JApyrie MOMEHTH NPAaBOBOH KYJbTYphl, BKJIOYaercsi B
O6IIYI0 KYJbTypy NMOBeAEHHS JIOAEH H, HECOMHEHHO, HIpaeT
CyILECTBEHHYIO POJIb B GOPMHPOBAHHH KYJbTYDPHl KOMMYHHC-
THYeCKoro obuectBa, MMeHHO B 3TOM 3aKJIOYalOTCS TJIY-
60KHe, NMPHHIHNHAJbHEIE OCHOBHl NOBBLILIEHHOTO BHHMaHHS
B COILHAJHCTHYECKOM OOLIecTBE K NMPaBOBOMY BOCIHTAHHIO,
CYTb KOTOPOTO COCTOHT B OCYI€CTBJIEHHH OPraHH3alHOHHO-
HI€0JIOTHYECKOrO BO3JEHCTBHS, HaNpaBJEHHOro Ha obecre-
YyeHHe BBICOKOH IODHAHYECKOH KyJbTYphl, PasBHTOro Ipa-
BOCO3HAHHUS, HA YTBEepPXKAEHHE B XKH3HH OOLIECTBA, B XKH3HH
JiIoJefi BCEro TOro, YTO XapaKTepH3YeT NMPaBO KaK BHICOKO-
3HaYUMYIO COLHAJIbHYIO LEHHOCTB!4.

Bonpocu npaBoBOfi KyJbTypH B TNOCJAEIHHE TOAbLI NPHBJEKAIOT
Bce GoJblree BHMMaHHe coBerTckHX ydeHnx (JI. C. Tanechuk, E. A.
Jlykamesa, O. A. Kpacasmkos, M. ®. Psabko, A. §I. Cyxapes u zmpy-
rue). Ilpuuem ecn NepBOHAYaJBHO OMpefeseHHS NPaBOBOH KYJbTYDHI
6blIH  ODHEHTHPOBaHBI TIJIaBHBIM 00pa3oM Ha UYHCTO CyGBbeKTHBHblE
9JIEMEHTHl — YpPOBeHb 3HAHHA H INOHHMaHHA npaBa H T. A. (MomoGHO-
ro MHEHHs B CBOe BpeMsl NPHAEPKHBAJICA H aBTOP 3THX CTPOK), TO
HbIHE IEHTP TSXKECTH IIePeHOCHTCS Ha XapaKTePHCTHKY  IIpaBOBOH
KyJbTYpH KaK ONpeleJeHHOr0 COCTOSHHS. BHICKa3aHO Aaxke MHeHHe,
49TO OHa MpeACTaBJseT CcoGOf <«HOeHHO-MPaBOBOE COCTOSIHHe oOLie-
cTBa»'5,

I'naBHOe e NpPH OCBellleHHH INIPaBOBOM KyJbTYPHl COCTOHT B TOM,
9TO6H CBfi3aThb €e C LEHHOCTHHIMH XapaKTePHCTHKAMHU IIpaBa, C Cylie-
CTBOBaHHEM H Da3BHTHEM MNpaBOBHIX LeHHOcTed. Bor moueMy mnpasosas
KyJabTypa MOXeT OHITb JOCTATOYHO IOJHO H BCECTODOHHE OCBeEllleHa B
CBSI3H C DacCMOTPEHHEM 3aKOHOMEepHOCTell pa3BHTHs NpaBa, ero co6-
CTBEHHOTO IOCTYNaTeJbHONO Pa3BHTHS, NPaBOBOrO Mporpecca.

4 O6 aKkTyaJbHBIX BOIpPOCAaX NPaBOBOrO BOCHHTaHHA cM.. Cy X a-
peB A. §l. IlpaBoBoe BOCNHTaHHE TPYASLIUXCA B Pa3BHTOM COLHAJH-
cTHYecKOM oGuectse. — ABToped. KaHa. guce. M., 1978; cM. Takxe:
Hdemuenko T. U. OcHOBHble BONPOCH NPaBOBOr0 BOCHHTAHHSA B CO-
LHUaJucTHYECKOM ofwecTse. — ABToped. kaug. auce. M., 1971.

15 MapKcHCTCKO-JIeHHHCKasi OG6Ilasi TEOpHS TOCYAapcTBa M Mpasa.
OCHOBHbIE HHCTHTYTHl M TOHsATHA, c. 110, 113.
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T'rasa 14

3AKOHHOCTb

1. 3aKOHHOCTb — BaXKHas CTOPOHa MaPKCHCTCKO-JI€HHH-
CKOro MoAxoja K npaBy, K NpPaBOBOi [AEHCTBHTEJbHOCTH.
ITonaTHe «3aKOHHOCTb» XapaKTepH3yeT INPaBOBYIO HeHCT-
BHUTEJbHOCTb, B3SITYI0 INOJA YIJOM 3DEHHS NPaKTHYECKOro
OCYILleCTBJIEHHS] NIpaBa, HAEHHO-NOJUTHYECKHX OCHOB NpaBo-
BOH CHCTEMBHI, ee CBSI3H C OCHOBOIOJIATAIOIIUMHU 0OleCTBEH-
HO-NMIOJINTHYECKHMH HHCTUTYTaMH, C TOJHTHYECKHM peXH-
MOM JaHHOro o6liecrBa.

STOT yroJ 3peHHs] NMPHHLUHIHAJbHO BaxKeH AJA Mapk-
CHCTCKO-JIECHHHCKOH oOllel TeopHH NpaBa B HECKOJbKHX
OTHOILUEHHUSAX.

Bo-nepBeIX, MOHfITHE 3aKOHHOCTH BHIpaX{aeT peasHCTH-
yecKoe OTHOLIEHHe K NpaBy, K ero o6u1ieo0s3aTeJbHOCTH,
K ero cuJe U LieHHOCTH. B pamkax GypiKyasHOH lopHAHyec-
KO HIeOJIOTHH 3a4acTyl0 NpaBOBbIE JIO3YHTH H (OPMYJIBI
NpeuMylIeCTBEHHO CaMH IO ce6e HrpaloT CJyxKeGHYI0 pPOJib
(«ropuanyecku ocBelasi» GpaKTHYECKOe TOCMOACTBO IKCILIY-
aTaTOPCKOro MeHbIUHHCTBA). C MO3HMIHH Ke MapKCHCTCKO-
JICHHHCKHX B3IJISA0B INpaBO .paccMaTpHUBaeTcs | [JIaBHBIM
06pa3oM B IJIOCKOCTH €ro peasibHbIX (YHKUHH, ero meHcT-
BHTeJbHOH 0011e06583aTeJIbHOCTH, a 3HAYHT, B PeaJbHOM,
ocyllecTBiasieMoM BHAe. FMeHHO nosToMy B Tpylax
B. U. JlenuHa, B nokyMeHTax KoMMyHHCTHUYEeCKOH MapTuuy,
B 3aKOHOJATEJbHBIX aKTaX IpaBOBble BONPOCH JOBOJIBHO
YacTO XapaKTEPH3YIOTCS B KauecTBe BOIPOCOB 3aKOHHOCTH.

Bo-BTOpBIX, C TOYKH 3peHHSI MapPKCHCTCKO-JIEHHHCKOMH
NpaBOBOH TEOPHH, CYLIECTBEHHYIO LIEHHOCTb HMeeT NPUHIHUII,
unes 3akoHHocTH. He abconoTH3HpPYST 3TOT NPHHIHUI
(B ycJ0BHSIX pPeBOJIIONHOHHOH 60PbOLI, 0XKECTOUEHHBIX KJac-
COBbIX GHUTB OH MOXeT OHITb HCNOJb30BaH OTXKHBAIOLIUMH
KJlaccaMy B peaKUHOHHBIX HeJsiX), HYKHO MOCTOSIHHO HMETh
B BHIY, YTO NPHMEHHTEJBHO K COIHAJHCTHYECKOMY CTPOIO
ujesl 3aKOHHOCTH HENOCPeACTBEHHO BbIpaxaeT IJy60OKO
TYMaHHCTHYECKHH XapaKTep MapKCHCTCKO-JIEeHHHCKOTO yuye-
HHS, NOAJMHHO HAapOAHYIO INPHPOAY COLHAJHCTHYECKOH
O6lIleCTBEHHOH CHCTEMBI, ee HalleJeHHOCTb Ha obecrneye-
HHe M OXpaHy IpaB JHYHOCTH, ee HECOBMECTHMOCTb C NpO-
H3BOJIOM U GecnpaBHeM JHYHOCTH. IIOHSAAITHO B cBA3M ¢
9THM, 4TO BHIABHXKEHHe B nepBoie Xe AHH Benukoit Oxk-
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TAGPbCKON COUMANUCTHUECKOH PeBofiotinii fipuuuiia ¢1po-
JKaillei COUHAJHCTHYECKOH 3aKOHHOCTH He TOJIBKO BHIpA-
XKaeT OJHY M3 CYLIeCTBEHHHIX CTOPOH JIEHHHCKOro IJaHa
TOCYAapCTBEHHO-IIPABOBOIO CTPOHTEJbCTBA MOCJE 3aBOe-
BaHHS BJIACTH TPYASALUMMHCSA, HO H HOCHT NPOrpaMMHBHIA
XapakTep, pacKpbiBass TYyMaHHCTHYECKYIO, JEeHACTBHTENbHO
HPABCTBEHHYI0 NPHPOAY MaPKCHCTCKO-JEHHHCKOrO MHpO-
BO33peHHS] M COLHAJHCTHYECKOrO CTPOS.

B-TpeTbux, MOHSITHE 3aKOHHOCTH MO3BOJSET elle pa3 —
TOC/Ie PacCMOTPeHHs COGCTBEHHO NpaBa H NpPaBOCO3HA-
HHS — OOpaTHUTbCSI B paMKax INpPOGJEMaTHKH K BBICOKO-
3HAYHMBIM OOLIEeCTBEHHO-NMOJHTHYeCKHM BompocaM. Ocse-
LIeHHe 3aKOHHOCTH Kak 0co60oro, C€aMOCTOSITEJIbHOIO
00L1eCTBEHHO-NIOJIHTHYECKOTO SIBJIEHHS] ONpelesIeHHHIM 06pa-
30M XapaKTepH3yeT JaHHYIO MPaBOBYIO CHCTeMY, NMO3BOJSET
YBHAETb CBA3b 3aKOHHOCTH C NPHPOAOH COLHAJNBHOTO CTPOS,
C 0COGeHHOCTSIMH CBOACTBEHHOTO CTPaHe MOJHTHYECKOro
pexHMa, pacKphiTb ee 3HaueHHe KaK COCTAaBHOH 4acTH, 3Je-
MeHTa KJacCOBO ONpefeJieHHOH AeMOKPaTHH.

2. INonsitHe 3aKoHHOCTH (06WIasi XapaKTePHCTHKA; 3Je-
MeHTb). 3aKOHHOCTb — SIBJIeHHEe NOJHTHKO-NPaBOBOH KH3-
HH, IPHHUMA MOJHTHYECKOH CHCTEMHI.

B 3aKOHHOCTH HemOCPeACTBEHHO NPOSBJASAIOTCS eAHHbIE
MOJINTHYECKHE, TOCYIHapCTBEHHO-IODHAHYECKHE 3aKOHOMep-
HOCTH MOJIUTHKO-IOPHAHYECKOH HAaACTPOHKH B UeJOM, 1a
IIPHTOM TakK, 4YTO MNpaBO, rocyJapCTBO, AEeMOKpaTHs, 3a-
KOHHOCTb BHICTYNAIOT B BHAE CYUIECTBYIOUIHX B KayecTBe
3JeMEHTOB €eIHHOH CHCTEMBI, TECHO B3aHMOLEHCTBYIOLIHX
ApPYr C APYroM, B3aHMONPOHHKAIOUIHX COLHAJbHO-MOJHTH-
9eckux sBJeHHHA. A 37O, IOMHMO BCero IpoYero, CBHIE-
TeJbCTBYeT O BecbMa BLICOKOM HayKOBeJUYEeCKOM CTaTyce
BONPOCOB 3aKOHHOCTH, O TOM, 4YTO OHH IIPEACTABJSIOT
co60fi mpeiMeT He TOJIbKO IOPHAHYECKOro, HO H ¢HJI0COD-
CKOTro, 06LIeCOLHONOrHYeCKOr0 OCMBICJIEHHS.

OnHako yKa3aHHOe 3HayeHHe 3aKOHHOCTb MOXET MpH-
06pecTH JHIIbL TOrja, KOrjia OHa, TaK CKasaTb, pa3BepHY-
Jacb, B NMOJIHOA Mepe o6pesia CBOAiCTBEHHble €l YePTH OCO-
60ro, CaMOCTOSITEIbHOTO OOILeCTBEHHO-IOMHTHYECKOro e-
HoMeHa. C 3TOH TOYKH 3pEHHs] BaXKHO BHIAEJSITb B 3aKOH-
HOCTH CJeAyIolliue Tpu 3JeMeHTa, JiorHyeckasi 006yCJIoBJIeH-
HOCTb M HCTOPHKO-BPEMEHHAasl NOCJIe0BATeJbHOCTb MeXAy
KOTOPHIMH JOBOJLHO TOYHO COOTBETCTBYET JAPYr Apyry.
KakHe 310 TpH 3/€MeHTa?

Hcxopuu#t, mepBHi 3J€MEHT 3aKOHHOCTH — QCNEKT
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06uje06a3aTerbHOCTU npasa. 31ech 3aKOHHOCTb fIBJIsiETCS
TOJbKO MpOeKuHeH, cnenHpHYeCKHM BHIpaXKeHHeM CBOACTB
H peryJsITHBHHX KaueCcTB npaBa. Beiab nmpaBo TakoBo NO
caMoil cBOeH MNpHPOJAE, YTO MBLICAHMO JIHIIL B COCTOSIHHH,
Korjga o6pasyiolllie ero HOpMaTHBHHIE NMPEANHCAHHS pealib-
HO, (DaKTHYECKH NPOBOASTCA B XKH3Hb. B naHHOH miockoc-
TH, KOJIb CKOPO €CTb NpaBoO, 3HAYHT, CYILECTBYET H 3aKOH-
HOCTb, T. €. TaKoi MOPANOK, INPH KOTOPOM YYAaCTHHKH
OGIIeCTBEHHbIX OTHOLUEHHH MOJKHHI CTPOro cobaiogaTth H
HCNOJIHSITh HOPMATHBHbIE NPEANHCAHHS.

Caenyrooutuit, BTOpoit 3/1eMeHT 3aKOHHOCTH (H B HCTODH-
4ecKOol oyepelHOCTH (DAKTOB NPABOBOH AeACTBHTENbHOCTH
OH Ha CaMOM jeJe GhlJ BTOPBIM) — 3TO udes 3aKOHHOCTU,
T. e. popMupyomasics B NPaBOCO3HAHHH (B NepBYIO oye-
pelb —B NpPaBOCO3HAHMH TPYAAUIHUXCHA, GOpIOIIHXCA C
9KCMJIyaTaTOpaMH, B INpPaBOCO3HAaHHH IPOrPeCCHBHBIX CO-
IHAJbHEIX CHJI) HAes O lesJecoo6pasHOCTH H HeoOXOLH-
MOCTH TAaKOro peaJbHO NPaBOMEPHOTO IOBeJeHHs BceX
YYacTHHKOB OGIIEeCTBEHHHX OTHOLIEHHH, TIPH KOTOPOM He OcC-
TaBaJIOCh 55l MecTa IJsi NPOHU3BOJA, (GAKTHYECKH JOCTHra-
Jacb BCeOOLIHOCTb NpaBa, HEHCTBHTeJbHas peasH3anus
CyOBeKTHBHBIX IpaB. A TakKoro pojga HAEeH HeH36exkHO
«BHIXOASIT» Ha BONPOCHl COLHAJNBHOTO CTPOS, MOJHTHYECKO-
ro pexHMa, CJIOBOM, HAa KAaTeropHH IOJHTHYECKOTO CO3-
HaHHA. B COOTBeTCTBHM C 3THM HIesi 3aKOHHOCTH, OXBa-
THIBaeMBle €0 Hayaja (paBeHCTBO BCeX INepell 3aKOHOM,
OTCYTCTBHe NDHBHJIETHH, BbICIIAs CHJA 3aKOHa, HeOTBpa-
THMOCTb IOpPHAHYECKOH OTBETCTBEHHOCTH 3a INpaBOHapy-
IIeHHe W Ap.) BLICTYNAIOT Npexje BCero Nmo cBoeHd CyTH B
KayecTBe HAeH IOJHTHYECKOTrO0 CO3HAHHs, HayaJ MOJHTH-
4eCKOH JeMOKpaTHH.

Tperu#t, KOHCTHTYTHBHBbIH, HaHOoJNee BaXKHBIH 3JeMEHT
3aKOHHOCTH 3aKJ04aercsi BOT B 4eM. 3aKOHHOCTb KakK 0OCO-
60e, OTIHYHOE OT COGCTBEHHO INpaBa CaMOCTOSITeJNbHOE SIB-
JIeHHe CKJaAblBaeTcs JHIUb TOTJAa, KOrJa OTMeYEHHBIe Bbl-
Ile HAess H Hayaja BOIUIOWIAIOTCA B 0co6oM pejcume 00-
W,eCTBEHHO-NOAUTULECKOU MU3HU, 8 cucTeme Tpebosanuil
3axonnocTu. IlpudeM BecbMa OTYETIHBO NPOSIBJSIETCA TeC-
Has CBSA3b 3aKOHHOCTH C NPaBOM KaK HHCTHTYUHOHHBIM
o6pa3oBaHHeM: HMEHHO NMOTOMY, YTO NPABO KOHCTHTYHpYeT-
¢ Yepe3 3akoH (M HHBHle (OpPMBI), JaHHHIH DEXHM H HMe-
HYeTCsl 3aKOHHOCTbIO.

Ha paccmaTtpuBaeMuiit nmyHKT XOTeJoch Obl 06GpaTHTDH
cnenyanbHoe BHEMaHHe. MbicAb O 3aKOHHOCTH Kak 06 0Co-
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GoM pexxHMe OOIIeCTBEHHO-TIOJIHTHYECKOH MKHM3HH, BBICKa-
3agHas B cBoe Bpemsi M. C. CaMoueHnko!, HblHe cTazna B
COLIMAJHCTHYECKOH NPaBOBOi HayKe T'OCMOACTBYIOLIEH, SICHO
NPOAEMOHCTPHPOBAJIA CBOK XKH3HEHHOCTb, KOHCTDYKTHB-
HocTb. Ho M3 uyero ckiajabiBaercsi 3TOT pexuM? MOxXHO
JIH CBECTH €ro K COCTOSIHHIO IOPHIHYECKOH NMPaBOMEPHOCTH
o6lecTBeHHBIX OTHOLIeHHH, kak mogaraer II. M. Pa6uno-
Buy2, ITo-BHAMMOMY, HET, TaK KaK COCTOSIHHe INpaBOMeEp-
HOCTH BLIPaXKaeT HTOTOBYIO XapaKTePHCTHKY OCYyIlecTBJe-
HHUSI HIed 3aKOHHOCTH, OHO (GHKCHPYeT peaslbHO NOCTHTHY-
Toe B OOLIeCTBEHHBIX OTHOLIEHHSIX, TO, YTO, CKOpee,
OTHOCHTCS K NPaBOMOPAAKYS. Mexay TeM peXHM — 3TO
BCerja aKTHBHOe, JIefCTBeHHOe SIBJIeHHe, MONYHHSIOLlee ce-
6e moBeneHue so1ed.

Bot moyemy npeicraBisiercss Gojiee NMpPaBHJIbHBIM pac-
CMaTpHBaTh B KayecTBe COCTaBHHIX YacTed conepKaHHUs
3aKOHHOCTH, ee CyOCTaHUHMH TO, YTO HMeHyeTcs TpebGoBa-
HHSIMH 3aKOoHHOCTH. IIpH 3TOM, OZHaKO, HYXKHO BHIETb B
JNaHHBIX TpeGOBaHMSX He HJeH, He NMPUHUHMILI NPaBOCO3HA-
HHSl, a nOAUTUKO-fopuduyeckue peassHOCTU, BOILJIOIIAOLIHE
COOTBETCTBYIOLHe HAeH, NMpUHUHNBL. OHH NpeACTaBJSAIOT
co6oit noautuko-ropududeckue HOPMATUBHbIE HAYAAA, BXO-
Oaujue 8 cocTas GanHO20 nOAUTUYeCKO20 pescuma. OGbek-
THBHDPYIOTCSI TpeGOBaHHs 33aKOHHOCTH B MNpaBe, B CBOMHCT-
BEHHHIX eMy MeXaHH3MaX, B NPaBOBOH CHCTeMe, a TaKxke
BO BCeX HHBIX OOGlIeCTBEHHO-NOJHUTHYECKHX HHCTHTYTax, B
HX OpPraHH3alUH H AeATeNbHOCTH.

IlpensoxxeHHass TPakKTOBKA 3aKOHHOCTH OPHEHTHDYET
Ha TO, 4YTOOBl paccMaTpHBATb 3aKOHHOCTb (KOJb CKOPO BH-
JleTb B HeH peXuM OOLIeCTBEAHO-TIOJNUTHYECKOH KHM3HH) B
KayecTBe AKTHBHOH MNOJIMTHKO-IOPHIAHYECKOH CHJH B 00-
mectBe. VIMeHHO NOTOMY, YTO 3aKOHHOCTb CKJaALIBAaeTcs
U3 TOJHTHKO-IOPHIHYECKHX Tpe6OBaHHH, YTBepXkKIeHHE B
o0lllecTBE peXHMa 3aKOHHOCTH O3HAyaeT HaJHYHe TaKHX
AKTHBHBIX peaJibHHIX HODMAaTHBHBIX (akTopoB (TpeGoBa-
HHH), KOTOpbHle NMpPH3BaHBI PacNpPOCTPaHATh Ha OGLIECTBEH-

1 Cm: Camomenko M. C. Oxpana pemuma sakouHocts Coser-
ckuM rocyaapctsoM. M., 1960, c. 15 u cxen.

2CM: Pabunosuu II. M. YmpoueHne 3aKOHHOCTH — 33KOHO-
MEepHOCTh couuasu3Ma, c. 68, 125 u ap. .

3 Cm.: Bopucos B. B. IlpaBoBoii mopsinoK pa3BHTOro COLHAJH3-
Ma. Caparos, 1977. ABTOp NHLIET, YTO MNPaBOMOPSIAOK — 3aBeplUAIOLHi
3Tan BCeXx NPaBOBLIX MpoueccoB H mpoueayp (c. 68).
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Hble OTHOIUEHHSl COCTOSIHHE IOPHAHYECKOH NpPaBOMEPHOCTH,
CTpPOroe COOTBETCTBHE IMIOBeNeHHs JIIOAeHl NpedNMHCAHHAM
IOPHIHYECKHX HOPM, BCe TO, YTO TpebyeT NaHHBI{i HCTODH-
YeCKH OIPelleJIeHHHH peXHM 3aKOHHOCTH, B TOM YHCIe
obecrieyeHHe H OXpaHy NpaB JIHYHOCTH, OTPaxKJeHHe ee OT
NPOH3BOJIAa H CAMOYMHHBIX AeHCTBHH (BKJIOYas HeHCTBHS
rOCyAapcTBEHHOTr0 ammnapara).

IlpuHuMnHaNnbHO BaXHO, YTO NPH pacCMaTpHBAEeMOM
NOAXO0JEe K 3aKOHHOCTH BO3MOXHO NPOBOJHTbL €€ KOHKpeT-
HO-HCTOPHYECKHH, KJACCOBBIH aHaJH3. J3aKOHHOCTb NpH
TaKOM NOAXO0Je BOOOIle OKa3bIBaeTCS «BEJHYHHOH» Iepe-
MEHHOH H JaxKe HeOJHO3HayHOH. B Tex MM HHBEIX oOLIeCT-
BEHHBIX CHCTEMax OHa MOXKET CYLIeCTBOBATb TOJBKO B BHIE
acnekra o6lleo6s3aTeNbHOCTH NpaBa., B npyrux — k stomy
NepBUYHOMY 3JIEMEHTY IMIPHCOeJUHSIeTCS YTBepXKAalolasacs
B OOLIECTBEHHOM CO3HaHHM HAesl 3aKOHHOCTH. B obuecT-
Bax e, Tle 3aKOHHOCTb C(HOpPMHPOBaNach KaK OCOGBIH
0611eCTBEHHO-NIOJIUTHYECKHA (eHOMeH, ee «BeJHUYHHa» BHI-
paxeHa B cocTaBe, IyOMHe, XapakTepe Tex TpeOGOBaHHH,
H3 KOTOPHIX 3aKOHHOCTb CKJIaJbIBaeTCs.

ITo cxeme 8 MOXHO NpOCJENUTb NPSIMYIO 3aBHCHMOCTD
coCTaBa M XapakTepa 3JIEMEHTOB 3aKOHHOCTH (CJenoBa-
TeJbHO, €€ «BEJIHYHHY», CMBICJ, 3HAaUeHHE B KH3HH) OT
TIOJINTHYECKOrO pexuMa. B HauboJiee sjeMeHTapHOM BHIeE
«3aKOHHOCTb» IpefcTaeT B OOCTAaHOBKE aHTHUAEMOKpPATH-
YEeCKHX pEeXHMOB. B yCJOBHAX TOJNHTHYECKHX pEXHMOB
OypKya3HOH H CONHAJHCTHYECKOH HeMOKPAaTHH OHa o6pe-
TaeT BeCb HaboOp 3JIeMEHTOB H BLICTYNAeT B BHAE 0COGOTO
MOJIUTHKO-I0pUAHYecKoro sBJjeHusi. Ho u 3nech OnsiThb-TakH
ee CYLUIHOCTb pasjHyHa: (opMaJsibHasi NpH GypKyasHO-Ie-
MOKPaTHYECKOM peXHMe, OHa IPH pexuMe COLHaJIHCTHUEC-
KOH JeMOKpPaTHH (OPMHpPYeTcsi B BHAe peasibHHIX, B HHTe-
pecax TPYOSLIMXCS CYLIECTBYIOIIHMX H OCYyLIeCTBJseMbIX MO-
JIHTHKO-I0 PUAHUECKHX TpeOOBaHUH.

B cBf3H ¢ MOHATHEM 3aKOHHOCTH B JIHTEPaType MOCTaBJieH BONPOC
0 TOM, MOXHO JIH PacCMaTPHBAaTb eé B KaueCTBe OOGLIECTBEHHO-NOJHTH-
YeCKOro fIBJIEHHsl, CBOHCTBEHHOro J06OMYy KJacCOBOMY OOILECTBY HJIH
e TOJbKO OOIIECTBY C HCTODHYECKH OMNpefesNeHHBIM JAeMOKpaTHyec-
KHM pexuMoM. Bosiee Toro, psis aBTOPOB, CKJOHSIOLIMXCS KO BTOPOMY
M3 YKa3aHHbIX BapHaHTOB pemleHHs nanHoro Bompoca (M. C. Camo-
meHko, B. B. BopucoB H Ap.), BHCKa3aJu B3TJsiA, B COOTBETCTBHH
C KOTODHIM 3aKOHHOCTb BO3HHKaeT B YCJOBHSX pexuMma OypiKya3Hoi
AEMOKpaTHH, KOTZa B 3aKOHOJATeJbCTBe BOIUIOIIEHBI MBLICJAH HAE0JI0-
TOB PEBOJIIOLMOHHON Oyp)Kya3uH O BeDXOBEHCTBe 3aKOH3, O paBeHCTBE
BCEX Mepesl 3aKOHOM H T. 1.
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Cxema 8

MOJUTHYECKHUH PEJKMM H 3JIEMEHTBI 3AKOHHOCTH

AHMAEMOKPATHYECKHE \l;le%m?-
QJIEMEHTH! ekt
SAKOHHOCTH: BypxyajHol leMOKpaTHH
Couganucmuec-
Kol neMoKpa™MH

Acnekr 06111606132 T€NbHOCTH
anana
' -

VN

—o——0-

o

, TTpuHuMn (Mnest) 3aKOHHOCTH
—

A

PexaM o G11eCcTB eHHON %M 3HH

a) ¢$opMarbHO-IleMOKpaTHyec-

|  kue TpeGoBaHUA 1 P
I \'d 1
6) peanbhble, B HHTEpecax
TPy BAWKUXCA, ACMOKpATH-
| ueckue TpeGoBaHHA J
' I

Iymaercs, oQHaKO, 4TO caMa MNOCTAaHOBKAa pacCMaTPHBAEMOIo BO-
npoca He MoXeT GbITb NPH3HaHA JOCTaTOYHO TouHoi. OHa He yuu-
THBAaeT CJOXHHA O CBOEMY COREPXKAHHIO, MHOTO3JIEMEHTHHR Xapak-
Tep 3aKOHHOCTH. JlefCTBHTEJbHO, HCTOPHYECKH MOMEHT, KOTZa 3aKOH-
HOCTb pa3BepHyJach, o6pesa MOJHHII, XOTf TOJbKO (DOPMajJbHO BHI-
paXKeHHHIA Ha0Op 3JIEMEHTOB, MOXHO OTHECTH KO BpeMeHH ¢opMu-
poBaHHs pexuMmMa G6ypxxyasHoil paeMokpaThH. Ho 3To BoOBce He Hc-
KMIOYaeT TOro, 4YT0 H B 3MOXy paGoBjafenbuyecKHX H (PeofasbHhIX
o0lIecTB, a TaKXKe NpPH HEeNEeMOKDPATHYHBIX IIOJHTHUECKHX PEXHMax He
CymecTBOBAJO H He MOXET CylleCTBOBaTb M3BECTHOrO «MHHHMYMa
3akoHHocTH»¢, [Ipap M. C. CrporoBuy, yTBepXAaIOWHA, YTO «B TOM

4 CM.: Yeuor O M. CounalbHHE KOPHH DE€XHMa 3aKOHHOCTH B
cdepe rocynapcrBeHHoro ymnpasieHHs.— B c6.. Uenosek u obuiecTBo.
Bun. XII JI., 1973, c. 42, 47.
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HAH HHOM Bhie 34KOHHOCTL (HAH ee SJeMetiTm) MoKHO Bidefb H
B TeX 9KCIUNIyaTaTOPCKHX TOCYAapcTBaX, e [AEeMOKPaTHH BOBCE He
GLIIONS,

Ilpexxne Bcero B JI060M KJIacCOBO OPraHH30BaHHOM OGILIECTBE,
pasyMeeTcsl, CYIeCTByeT HCXOAHHIH 3JeMEHT 3aKOHHOCTH, KOTOpHR
BHpaxaer o06leo6A3aTeNbHOCTh INpaBa M COCTOHT B TpeGOBaHHH
HEYKOCHHTEJbHOTO COOJIONEHHS H HCNOJHEHHS IOPHAHYECKHX MNpealH-
caHH#. B JaHHOM OTHOIIEHHH, T. €. C TOYKH 3PEHHs CBOEro HCXOLHOro
3JIeMeHTa, 3aKOHHOCTb BOOOllle BHICTYNaeT B BHAE MeTORA JesTelb-
HOCTH rocyaapcraad.

B sKcnilyaTtaTOpCKHX roCyAapcTBax MOryT (opMHpoBaThcs M CTa-
HOBHTbCSL MOJHTHKO-IODHAHYECKOH peabHOCTbIO HEKoTophle TpeGoBa-
HHSL 3aKOHHOCTH (HanpuMep, TpeOoBaHHe BepXOBEHCTBA 3aKOHa, He-
OTBPaTHMOCTb IOPHIHYECKOH OTBETCTBEHHOCTH 3a COBepIlleHHOe NpaBo-
Hapywenne). Eme B 66sbuieii Mepe TaKoe HaKONJIEHHe 9JIEMEHTOB
3aKOHHOCTH KacaeTcsi COLHaJbHHX MeXaHH3MOB, 06ecneYyHBaIOIIHX B3a-
HMOOTHOILEHHS BHYTDH TOCIMOACTBYIOILEro KJacca, ero MOJHOBJACTHE;
3ecb, B YaCTHOCTH, yTBEPXKJalOTC H Hayaja IOPHAHYECKOTrO PpaBEHCT-
Ba, H TpeGOBaHHe peasibHOro OCYIUECTBJEHHs CYGBbEKTHBHHIX IpaB.

‘C/10BOM, K BONpOCY O BO3HHKHOBEHHH H Da3BHTHH 3aKOHHOCTH
HYXXHO HOAXOXHTb KOHKPETHO-HCTOPHYECKH,  AH(depeHIHPOBaHHO,
PasHyas 3JeMEHTH 3aKOHHOCTH, (HKCHPYs HX (OpPMHpPOBaHHe o
NOCTEeNeHHOe HaKOIJIeHHe, CBOHCTBEHHHE BCEM 3THM IpoLeccaM CJI0X-
HBe NpOTHBOpeuHBHE TeHAeHUHH. «Oro6paxkas HCTOPHUECKH Nporpec-
CHBHYIO CMeHy THIOB rocyaapctBa H npasa, — nuuwer II. M. Pa6u-
HOBHY, — 3aKOHHOCTb pa3BHBajach, oborailajacb HOBHMH 3JleMeHTa-
MH, BOHpas B ce01— ri1aBHHM 06pa3oM MNOX BJHSHHEM IPaBOBHIX
Tpe6OBaHHH H KjaaccoBoH O60pbOH  3KCIAyaTHpPYeMHX  TPYAALIMXCS
Macc — Bce HaunOoJsiee NeMOKpaTHYeCKHe CBOACTBA H 4YepTH, (opMHpY-
IOlHeCsl B NEPHOAH €e NMPOIpecCHBHOrO Pa3BHTHAY,

3. 3akoHHOCTb H AeMoKkpaTusa (O6ypxyasHasa). Xors Te
HJIM HHBIE 3JIEeMEHThl 3aKOHHOCTH CKJaJBIBAIOTCSA B YCJIOBHSAX
Pa3JIHYHBIX COUHMAJbHBIX CHCTEM H NOJHTHYECKHX PEXHMOB,
BCE K€ B IIOJIHOM, Pa3BePHYTOM BHJE, 06peTs NOJHHH HaGop
3JIEMEHTOB, 3aKOHHOCTb BHICTYIIaeT B KauecTBe OpraHuue-
CKOTO 3JIEeMEHTAa JeMOKpaTHH (IOTOMY-TO H BO3MOXKHO
00603HaYUThb 3aKOHHOCTb C IOJHHM COCTaBOM 3JIEMEHTOB
TEPMHHOM <«DEXHM» — TEDMHHOM, HCIOJb3yeMbIM H IIPH
0003HaY€HHH JEMOKDaTHH).

5Crporosny M. C. OcHOBHEHE BONDPOCH COBETCKOA COLHAJH-
cTHYeCKol 3aKoHHocTH. M., 1966, c. 227.

8 Droro He yunTmBaer [I. M. PaGuHOBHY, OTpHUAOWHA caMyio
BO3MOXXHOCTb TaKOR CHTYallHH, KOrja nepBOHayajbHO (yXe Ha G6a3se
NePBHYHBIX 3JIEMEHTOB) CYIIECTBYET 3aKOHHOCTb KaK METOL OCYIUECTBJie-
HHA nonuTHueckofl BaacTH (cM.: Pa6uunoBHY II. M. YnpoyeHne 3a-
KOHHOCTH — 3aKOHOMEePHOCTb COIHaJH3Ma, c. 143).

7Cm.: Pa6ruuoBuu [I. M. YnpoueHHe 3aKOHHOCTH — 3aKOHO-
MEPHOCTb COLHaJH3Ma, ¢, 92.
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YTBepkIleHHe 3aKOHHOCTH KaK 0co60ro, caMoCTOSTeJb-
HOro OO6IeCTBEHHO-MIOJIHTHYECKOTO (eHOMeHa B YCJIOBHSX
Gyp>Kya3HOH AEMOKDPAaTHH CONPSXKEHO ¢ JAeATeJbHOCTbIO
HIE0JIOTOB PEBOJIIOIIMOHHONH OypiKyas3uH, ¢ OGOCHOBaHHEM,
NpPOBO3IJIAllEHHEM H CTPeMJIeHHeM BOIJIOTHTb B IIOJIMTH-
YeCKOH XHM3HH HIel0 3aKOHHOCTH, NMPHUYEM HMEHHO B TaKOH
ee MHTepNmpeTalud, KOrja OHa TPAaKTYyeTCs B KayecTBe
OpraHM4ecKod 4YacTH OOIIMX NpPEACTaBJEHHH O IOJHTH-
4eCKOH JeMOKDPAaTHH.

KoHneuyHo, JeMOKpaTHs KakK COLHAJbHO-NIOJHTHYECKHH
pexkuM — Bcerja siBleHHe kJaccoBoe. Ilostomy H 3a-
KOHHOCTb, Pa3BepThBalollasics B PaMKax AEMOKpPaTHH TOr0
WJIH HMHOT'O KJaccoBOro THNa, BOHpaeTr B cebs 4epTHl H
0CcOGEHHOCTH INOCJEeIHEro, BHICTYNaeT B KayeCTBe CTPOro
KJIacCOBOH 3aKOHHOCTH (paboBiajesibueckoif, ¢eojaJbHOH
H T. A.). B coorBercTBHM ¢ 3THM U OypKya3Hass 3aKOH-
HOCTb, B TOH MJIM HHOH Mepe BOIJIOTHBLIAS B CBOMX Tpebo-
BaHHUSIX HJeaJsbl U NpelCTaBJeHHs HIe0JOroB PeBOJIOLHOH-
HOH OypxKyasHH M OT/IMYaBlIAsicd GoJiee MOJHBLIM TIO CPaB-
HEHHIO C NMpOWJbLIM Ha60poM CBOHCTBEHHBIX €l 3JI€MEHTOB,
ABAAETCA 3AKOHHOCTbLI0O POopMANbHOU, Ype3aHHOU W NOTOMY
obecrneyuBaeT BCEBJACTHe KamHTajJa Haj TPYyAOM, HAOCTa-
TOYHO IIMPOKHE BO3MOXKHOCTH JAJg NPOH3BOJA, AJSA IO-
JNaBJIeHHs TPYASILMXCS, AJS PaclpaBbl HaJ PEBOJIOLHOH-
HBIMH, NpPOrpeccHBHBIMH cHIaMH. K ToMy Xe B YCJOBHSX
HMIlepHaJu3Ma Jaxe Takas, JPopmaibHas, 3aKOHHOCTb
OKasaJjlaCchb TOMeXOH IJISi MOHOIOJIMCTHYECKOH# OypiKyasuH,
M MHD CTa] cBHJeTeleM Kpu3uca O6ypKya3HOH 3aKOHHOCTH,
ee paspylleHHs, Pas3JoxkKeHHs.

M Bce e MMeHHO B YCJOBHSX GypiKyasHo#i IeMOKpa-
THH 3aKOHHOCTb OOpeTaeT JOCTATOYHO 4YeTKOe COGCTBEHHOE
ObiTHe, CBOHCTBAa CaMOCTOSITEJIBHOrO OOLIEeCTBEHHO-TIOJHTH-
yecKoro (eHoMeHa, 3jeMeHTa JeMOKPaTHYECKOTO MOJHTH-
yeckoro pexxuma. Benb nemokpaTtHyeckve paBa H BO3MOX-
HOCTH, Npexje BCero npaBa M BO3MOXKHOCTH JIHYHOCTH KakK
BaXKHeHLIMH KOMIIOHEHT JeMOKPaTHH, CTAHOBSITCA peaJb-
HbIM siBJIeHHeM OOILeCTBEHHOH >XH3HH yepe3 CyGbeKTHBHbIE
IOpHAHYEeCKHE MpaBa, HX peasjH3allHio, a 3HAYMT, yepes 3a-
KOHHOCTb. VIMeHHO B 3THX YCJOBHSX, KOrJa 3aKOHHOCTb
obperaeT cBoe COGCTBeHHOe ObITHe, OHa B KaueCTBE PeXH-
Ma O0OLIeCTBEHHO-NIOJHTHYECKOH KH3HH CIOCOGHa BOIIO-
THUTbC B BHJe 0cO60Oro NMpHHUHMNA B caMoOe COJepKaHHe
npaBa, cTaTb NPUHUHMIOM TOCYAapCTBEHHOH JesiTeJIbHOCTH,
NPHHUHUIOM H 3JeMeHTOM MOJHTHYECKOH CHCTEMBI.
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4, OcHoBHble TpeOOBaHMsI 3aKOHHOCTH. Co6CcTBeHHOE
cofepxkaHue, cyOCTaHIHA 3aKOHHOCTH BbIpaXKeHa B CHCTe-
Me [OJIMTHKO-IOPDHAMYECKHX TpPe6GOBaHHH — HOPMATHBHHIX
HayaJl MOJHTHKO-IOPHIHYECKOH XKH3HH.

OcHoBHble TPeGOBaHHSI 3aKOHHOCTH, NpPOSIBJSIOIIHECT B
YCJIOBHSAX J€MOKDATHYECKHX IIOJHTHYECKHX DEXHMOB, 3TO:

BCEOOIIHOCTb INpaBa, T. €. HeOOXOAMMOCTb pa3BHTOrO,
COBEpIIEHHOr0 3aKOHOJaTeJbCTBAa — TAKOr0, IPH KOTOPOM
Bce 0oO6LIeCTBEHHble OTHOLIEHHS, HYXAaloLlHecs B IOPHAH-
YEeCKOM ONOCPEACTBOBAHHH, PEryJHPYIOTCS 3aKOHOM, a He
IIPOH3BOJIOM, YCMOTPEHHEM, YbeH-JH60 NPHUXOTbIO; B 3a-
KOHOJATeJbCTBe HET TAKHX CYIIECTBEHHHIX | npo6esoB H
TAKHX HecOBepIIEHCTB, KOTOpble Obl JaBajH BO3MOXHOCTb
IS IPOU3BOJIBHHIX AeHCTBHI;

BEPXOBEHCTBO KOHCTHTYUMH H 3aKOHa, T. e. NOJYHHEH-
HOCTb BCEX HHBIX HOPMATHBHLHIX M HHAHMBHAYaJbHBIX aKTOB
JeACTBYIOIUM 3aKOHAaM, a BCeX 3aKOHOB H APYTrHX aKTOB
rocyZlapcTBeHHLIX OpraHoB — KoHcTHTyHY;

pPaBeHCTBO BCeX Iepell 3aKOHOM, NpelbsiBIeHHe BceM
yYacTHHKaM OOIIEeCTBEHHBIX OTHOLIEHHH OJHHAKOBHIX Tpe-
60oBaHHui, OTCYTCTBHE Y KOro-J1H60 NMPHBHJETH;

HaJlHYyHe COLHAJbHHIX H IOPHAHYECKHX MEXaHH3MOB,
obGecreyHBAIOIIHX peasH3alnui0 npaBa (cTpoxaiiiee cob-
JI0fleHHe M HCNOJIHeHHe 06s3aHHOCTel; GecnpensiTCTBeHHbIE
BO3MOXHOCTH JJIi HCIOJIb30BAHHA CYObeKTHBHHIX IIpaB);

rapaHTHpOBaHHOe, «KayeCTBeHHOe» NPHMeHeHHe IpaBa,
aKTHBHAasi H pellHTeJbHass O6opbba ¢ NpaBOHapYyLIEHHSMH,
HEeOTBPATHMOCTb IOPHAMYECKOH OTBETCTBEHHOCTH HJs BCeX,
KTO HapYIIHJ 3aKOH;

CTaOHJBbHOCTb, YCTOHYMBOCTb IPABONOPSAKA, 3ddek-
THBHasg paboTa BCero MexaHM3Ma IIPaBOBOTO pPeryJHpOBa-
HHA.

AtH Tpe6OBaHHA B JefCTBHH H 06pa3yloT 3aKOHHOCTb;
B CBOefl COBOKYNHOCTH OHH IPH3BaHH HCKJIOYHTb H3 00-
IIEeCTBEHHOH JXH3HH IIPOU3BOJ, CBOEBOJIHE, OGECKOHTPOJb-
HOCTb, B TOM YHCJIe M NpH obecrneyeHHH, OXpaHe NpaB JIHY-
HOCTH, U B KOHEYHOM HTOre INPHBECTH B COOTBETCTBHH C
3aJI0XKeHHRIMH B 3aKOHHOCTH HJeajJaMH K TOMY, YTOGHI
«3aMHCaHHOE» B IOPHAHMYECKHX HOPMax MOIJIO CTaTb peasib-
HOCTbIO, MEPEKNI0YHTbCA B (DAaKTHYCCKOE NMOBeNEHHe YYacT-
HHKOB OOLIECTBEHHHIX OTHOLIEHHH, B J1eHCTBHTEJbHYIO Ipa-
BOMEPHOCTb OO6IIEeCTBEHHbIX OTHOILIEHHH, B CTPOrH# INpaBo-
nopsLO0KS,

8 Cm: Kyapasues B. H. Ilpaso u mnosesenue, c. 118 u cien.
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[ToHATHO, YTO YyKa3aHHble BHIIE IIOJHTHKO-I0pHAHYEC-
KHe Tpe6OBaHHS 3aKOHHOCTH — CBOEr0 poAa HJeaJbHHIH
«MaKCHMyM»; B YCJOBHAX OypKyasHO#H JeMOKPAaTHH OHHU
He TOJbKO ype3aHbl, yCeYeHH, HO H, YTO CaMoe [JIaBHOE,
BHICTYNIAlOT B OCHOBHOM B ()OpMaJbHOM BHJe KaK HayaJja
3aKOHOJaTe/bCTBA, JIMIIb B MaJOH CTENEHH COOTBETCTBYIO-
1iHMe HJH BOBCE HE COOTBETCTBYIOLIHE peasJibHOH IOJIHTH-
YeCKOH H NpaBOBOH INPaKTHKe OYyp2KyasHbBIX TOCYAapCTB.
Kpusuc, kpyuenne tpe6oBaHHI 3aKOHHOCTH Ha HMIlepHa-
JHCTHYECKOH CTafMH pa3BHTHA OypXKyasHHX TrOCyZapcCTB,
NOJHHH OTKAa3 OT HHX B DAIIHCTCKHX TOCyAapcTBax —
3aKOHOMEDHHH pe3yJbTaT pPa3BHTHS NOJHTHYECKOH CHC-
TEeMH B CTPaHax KalHTaJja, nepexoia OT JHOepaslH30BaH-
HbIX GypIKya3HO-AeMOKDAaTHYECKHX MOJIHTHUECKHX DPEXHMOB
K aBTODHTapHHIM, BOEHHO-GIOPOKpaTHYeCKHUM, (AILUUCTCKHM,
K PeaklHH IO BCeM JIMHHUSIM.

5. IlpaBo u 3akoHHocTb. CaM ¢akT CylleCTBOBaHHA H
(GYHKIMOHHPOBAHUS 3aKOHHOCTH KaK ocoboro, camocros-
TEJILHOrO OOLIeCTBEHHO-NIONUTHYECKOr0 (eHOMeHa CTaBHT
nepen obmiell Teopuel NpaBa psx HENPOCTHIX BONpPOCOB, B
TOM YMCJle KaCaloUIHXCS COOTHOIUEHHSI 3aKOHHOCTH H IpaBa.

C ToukM 3peHHs OOLIENPHHATHIX NpPEACTaBJEHHH O HO-
MeHKJaType TIIpaBOBbIX SBJEHHA MPaBO — IEHTPaJbHOE
3BE€HO B YKa3aHHOM coOTHolleHnH. Y nefictBurenbHo, 6e3
npaBa 3aKOHHOCTH HeT. BoJsiee Toro, eciu BHIAETb B 3aKOH-
HOCTH TOJIBKO aCIIeKT 00lleo0si3aTeJbHOCTH NpaBa (HCXOX-
HBIH 3J1IeMEeHT 3aKOHHOCTH), TO 0COGOH mpo6JieMH B AaHHOH
IVIOCKOCTH BOOGIle He BO3HHKaeT: 3aKOHHOCTb 31eCh —
TOJbKO NpPOEKUHS NpaBa, T. €. fiBJieHHe, OT NpaBa BCeLeJo
IIPOU3BOJHOE, OT HEr0 3aBUCHMOE.

Ho xorna 3akoHHocTb ofpesa MOJHHIA Habop cBOfiCT-
BEHHHIX el TpeboBaHHM, mpefcraBJaser coboit ocoboe, ca-
MOCTOATEJNbHOE OOLIECTBEHHO-NIOJHTHYECKOe sIBJEeHHe, 3Je-
MEHT [EeMOKPaTHYECKOTrO IOJHTHYECKOIO pexHMma H, 3Ha-
uyuT, 060coGseHa OT coGCTBEHHO IpaBa, TO KaK OHH
COOTHOCATCS APYT C APYrOM?

OnHO M3 BO3MOXKHBIX pelleHHH MOCTaBJEHHOrO BOIIpOCa
3aKJI0yaeTcs B TOM, YTO 3aKOHHOCTb B KauecTBe 3JeMeHTa
NOJIUTHYECKOTO PEXKHMMa, NMPUHIUNA MOJHTHYECKOH CHCTEMHI
MOXHO paccMaTpHBaTh B BHJe npuxyuna TnpaBa. Benmb
3aKOHHOCTb MNpOSIBJAsieTC H OObeKTHBHpYyeTcs Kak ocoboe,
CcaMOCTOSITeJNbHOE | OOLIEeCTBEHHO-NIOJIMTHYECKOE  sIBJIGHHE,
XOTS He MCKJIOUHTeJIbHO, HO H uepe3 npaso. H 8 arom or-
HOweHuu ee XapaKTEepPHCTHKa B KayecTBe MPHHHHNA IIpa-

226



Ba, a 3HAYHT, €r0 HOPDMAaTHBHOrO, PYKOBOJsIEro Hayasna,
K TOMY Xe SIBJISIOLIEHCS 4acThblo pexuMa JEeMOKpaTHH, He
TOJIbKO HayYHO OGOCHOBaHHAa, HO M HMeeT B BHICIIEH CTe-
MeHH BaXKHOe KOHCTPYKTHBHOe 3HaueHHe (cJenoBaTesbHO,
BIIOJIHE ONPABAAHHO, BO BCAKOM CJyyae B PakKypce IODHIH-
4eCKOH HAayKH, ONpelNeNATh MNOHATHE 3aKOHHOCTH yepes3
NOHSITHE MPUHIHUIA).

HerpyaHo 3aMeruTtb, YTO yXKe INpPH YKa3aHHOH HHTep-
Nperauud pacCMaTpHBAaeMbIX KaTeropHii NpaBO H 3aKOH-
HOCTb KaK OBl MEHSIIOTCSH MeCTaMH: BTOpOe (3aKOHHOCTb),
BHICTyNalolllee B BHIe MNPHHIMINA, PYKOBOASIIEro HayaJa,
CTAaHOBHTCS B KaKOH-TO Mepe ONpeleJsIOLMM IO OTHOLLIe-
HHIO K nepBoMy (mpaBy).

M s10 BRONHEe 3aKoHOMepHO. 3aKOHHOCTb — 3JIEMEHT
MOJIMTHYECKOTrO0 PeXHMa, NPHUHIHUI NMOJHTHYECKOH CHCTEMH,;
0 CBOEMY CTaTyCy B MOJIMTHYECKOH KH3HH OHa He MeHee
3HayHMa, yeM coGcTBeHHO mpaBo. M x0T (GYHKUHOHAJBHO,
0 CaMOMYy CBOEMY HENOCPeICTBEHHOMY COJepKaHHIO 3a-
KOHHOCTb CBSI3aHa C NPaBOM, €ro COJepr<aHHeM H peaJH-
3alHeldf, B3aHMOJeHCTBHe MeXJAy HHMH JOJIXXHO OHTb OXa-
PaKTepH30BAaHO KaK BCTPEYHOE B3aHMHOE BJIHSHHE OJHO-
NOPSAKOBHIX OOILECTBEHHO-MOJHTHYECKHX SIBJIEHHI.

3aech oGHapy»KHBaeTcs peluaiollee BJIHSHHE Ha pace
CMaTpHBaeMOe COOTHOIEHHE KJacCOBBIX 0COGeHHOCTel
COLIHAJBHOTO CTPOs, THNA JeMOKPAaTHH, XapaKTepHBIX
yepT 3aKOHHOCTH. OTMeueHHass IJyOGHHHass B3aHMOCBS3b
npaBa H 3aKOHHOCTH B NOJHOH Mepe XapakTepHa HMEHHO
JJIsl TIpaBa COLHAJHCTHYECKOro THIA, Tie 3aKOHHOCTb SB-
JfeTCs KOHCTHTYTHBHBIM 3JIEMEHTOM COIMAJHCTHYECKHX
NPaBOBLIX CHCTEM, OINpefeJsieT CNEUHDHKY HX CTPYKTYp-
HOTO NOCTPOEHHS.

M BOT B OTHOUIEHHH NpPaBOBBLIX CHCTEM, JJSI KOTOPHIX
CBOfICTBEHHO| CTOJIb TECHOe, OpPraHHYHOe B3aHMOXeACTBHE
npaBa M 3aKOHHOCTH, BO3HHKaeT MNpPEANOJIOXKEHHe: He $IB-
JsieTCsl JIH 3aKOHHOCTb Hapady €O BCeil COBOKYIHOCTBIO
NPaBOBHIX NPHHIHUNOB (2 TakxkKe JMO3BOJIEHUSIMH H 3alpe-
TaMH) OCOOLIM TVIyGHHHHIM 3JIeMEHTOM CTPYKTYpH IpaBa?
Jns Takoro NpeRNMOJIOXXEHHS eCTb, HalA0 AyMaTb, BeCKHe
ocHoBaHusi. Tem 6oJjiee, 3aKOHHOCTb 042 mpaBa — GoJbLiee
H Oojlee 3HayMMOe, H B TO Ke BpeMms GoJsee GJH3KOe,
OPraHHYHOE, YeM <IPOCTO» NpPaBOBBIE NPHHIHIH. 3aKOH-
HOCTb, YTBEPAMBIIASICS B KayeCTBe 0c060r0, CaMOCTOATENb-
HOTO SIBJIEHHS, TPOHHKAeT B CaMylo IJIOTh NPaBOBOH Ma-
TEPHH, onpepessier ee GYHKIHOHHDOBAHHE M pa3BHUTHE,
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BBiTb MOXKET, B 0COG0M COOTHOLIEHHH 3aKOHHOCTH, BCeH
COBOKYNMHOCTH NPHHLHIOB NPaBa, JO3BOJIEHHH H 3alpeToB,
B COOTHOULIEHHH 3THX (H, BO3MOXHO, ellle APYrHXx) IJyOHH-
HBIX 3JIeMEHTOB CTPYKTYPH IIPaBa JIEXKHT KJIOY K IOHH-
MaHHIO HauboJsee BaXKHHX YepPT TAKOro CrelHdHYecKoro
SIBJIEHHS] COIlMAJIbHOHN »KH3HH, KaK NpaBo.

PaccmoTpeHHe 3aKOHHOCTH Kak 0coforo M B TO Ke BpeMsl He-
p83}.lEJle0 CBSI3aHHOTO C HpaBOM MOJINTHKO-IOPHAHYECKOTO q.‘)eHOMEHa
Tpe6yeT HOBOrO NOAXOJAa K XapaKTeDHCTHKE COOTHOIUEHHS 3aKOHHOCTH
H rocy;:(apcmelmoﬁ JAHCIHHUIIJIHHBI. BHAK'MO, HENOCTATOYHO TOYHA MBICID,
KOTOpOH paHee NPHAEPHKHUBAJICA aBTOP 3THX CTPOK, O TOM, YTO TIOCy-
JAAapCTBeHHAss JIHUCUHIVIMHA NpeACTaBJseT co6oM JHMIIb acneKT 3aKOoH-
HoCcTH. B nmocsennee Bpemsi B JIMTepaType IIOKa3aHO, YTO H TocyAap-
CTBEHHas J:lHCIJ.HII.’lHH&—OCOﬁOE, CaMOCTOSITEJIbHOE COLHAJIbHO-IIOJIUTH-
yeckoe sBJeHHed. JleHCTBHTENbHO, TOCYLApCTBeHHAsl NHCUMIIHHA, 6JH3-
Kasg Mo psAAy MOMEHTOB K 3aKOHHOCTH H, BO3MOXHO, SBJAIOLLASCSA ee
aHaJOrOM B HHOHM CHCTeMme HOHHTHﬁ, OpPraHH4YeCKH COIIpAXX€HA He HeMo-
CPeICTBEHHO C NPaBOM, a C TOCYAapcTBOM, BXOAHT B <«OpOHTY» rocy-
JlapCTBEHHHIX (B Y3KOM CMBICJe) NOHATHH. JlymMaercsi, B CBSI3M C 3THM
npamoe COINOCTaBJICHHE 3aKOHHOCTH H r‘ocy;napcmeﬂﬂoﬂ JHUCIHUII/IHHBL,
BXOAALIUX B ocoﬁue, CBOH CHCTEMHI HOHﬂTHI’l, He MoXeT OHTh npH-
3HaHO JOCTAaTOYHO KOPPEKTHBIM; H, CJHE€NOBATEJNbHO, HNAHHOE IIOHSTHE
HY>XHO pacCMaTrpHBaTb B KauyecTsBe opra}mquKoi YacCTH KaTeropHalb-
HONO annapaTa, BXOAMLIET0 B COCTaB cYyry6o rocyaapcTBOBEXYECKON

npo6JeMaTHKH.

6. Coumanucruueckass 3akoHHoctb. Heykinonnoe ympo-
YeHHe 3aKOHHOCTH — 3aKOHOMEPHOCTb conuaiusma. M3 ca-
MOH CYTH MapKCHCTCKO-JIEHHHCKOH HI€OJIOTHH, H3 CaMoH
rJlyOHHHOA NPHPOJBI NOJNJIHHHO JEMOKPAaTHYECKOro, COLHa-
JIUCTHYECKOTO CTPOsi C Ge3yCNOBHOH HeNpesOoXKHOCTbIO BHI-
TeKaeT HeoOXOIAMMOCTb CTPOXKAHIIeH COLHANHCTHYECKOH
3aKOHHOCTH.

ITpuueM c mnepBbIX e AHEH COLMANHCTHYECKOH peBO-
JIOIMH He TOJbKO B BHAE ee HCXOJIHOA NpeanoChIIKH —
00111e00513aT€JIbHOCTH  HOPM HOBOI'O, COLIHAJHCTHYECKOTO
npaBa — H He TOJbKO B BHIE HJAEH IOJHTHYECKOrO H mpa-
BOBOTO CO3HaHHs, HO M Ipex/e BCero B BHJe DeasJbHOro
06I1eCTBEHHO-TIOJHTHYECKOrO  (peHOMeHa, OpraHH4YecKoro
3JIeMeHTa COLlHAaJHCTHYECKOH NeMOKpaTHUH.

BoJsee TOrO, B YCJOBHSAX COLHAJHCTHYECKOH peBOJIO-
LM, Ka3aJocb OHl, JIOTHKa CTaHOBJIEHHS 3JIEMEHTOB, H3
KOTOPHIX CKJIaJBIBAeTCsi 3aKOHHOCTb, YCJOBHO IOBOps, Ha-
pylinsiach, 1a NPHYEM TaK, YTO B 3TOM NPOSBHJIACH MOA-

9 Cm.: Kopeabcxuit B. M. JleMokpatus i AHCUHUIUIHHA B pa3-
BHTOM COUHMaJHCTHYeCKOM obulecTse, ¢. 91—93. -
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JIHHHas Joruka HcTopHH. Cpasy ke, ¢ NepBHIX Ke JIHeH
COLHANHCTHYECKOH DEBOJIIOLHH, BMeCTe ¢ IONJHHHOM,
peasnbHO# JAEMOKpaTHed, JeMOKpaTHeH HJsi TpPYASLIHXCH
BO3HHMKAeT TNOMJIMHHAfA, akTHyeckasi, JMJs TPYASLIHXCH
COLIHAJIMCTHYECKAsE 3aKOHHOCTb KaK 0COOHH OO6lecTBEHHO-
MONIUTHYECKHH (enoMeH., [TpeAnmoCHIIKH XKe 3aKOHHOCTH
KaK 0co60ro o6L1eCTBEHHO-NMOJHTHYECKOTO SBJIEHHS HYX-
JAIOTCS ellle B Pa3BHTHH, He BCeTAa B CHJIY psia 00bek-
THBHBIX H CYGBEKTHBHBIX NpPHYHH aJeKBaTHOM TpeboBa-
HUSIM COLHMaJIbHOM KH3HH. HoBas HOpPMaTHBHO-3aKOHOAA-
TeJbHAs CHCTEMa B XOJ€ DPEBOJIOLHH CKJaIbIBAeTCS, KaK
H3BECTHO, N0 Mepe pa3BepThHIBAaHHS NpPaBOTBOPYECKOH nesi-
TeJIbHOCTH COLHAJHCTHYecKOro rocyaapctsa. ! CJIOXKHBIf,
JUIATeJIbHBIA, NPOTHBOPEYHBHIH MNYTb CTAHOBJEHHS IPOXO-
JHUT TaKXe HJes CTpOxKaflled 3aKOHHOCTH. B mosHO# Mepe
COOTBETCTBYIOLIAST MapPKCHCTCKO-JIEHHHCKOMY MHPOBO33pe-
HHI0, 3Ta Hfesd B 10 ke Bpems u B CCCP, u B mpyrux co-
IIHAJTUCTHYECKHX CTpaHax npobuBasna cebe JOpPOry B yCJIO-
BHSIX HENMPHATHS B OGLIECTBEHHOM MHEHHH «BCEro lopHIHYe-
CKOro», HAacTpPOEHHH MNpPaBOBOrO HeraTHBH3Ma, IPOTHBODe-
YHBOrO Pa3BHTHSI NMPABOBOH MBIC/JH, BBHI3BAHHBIX OGCTaHOB-
KOH peBOJIIOLHOHHOH G60pbObl, HEKOTOPHIMH JIPYTHMH CO-
IIHAJIbHBIMH, HCTOpHYeCKMMH oOctosrteabctBamu (1.9.2.).

3aKOHHOCTb Ke KaK OCOGHIfi, BIepBble B HCTODHU
peanbHbIfi OOLECTBEHHO-NIONUTHYECKHA PEXHM, COCTOSA-
IHA B IOJHTHKO-IODHAHYECKHX TPe6OBAHHAX (aKTHYECKO-
ro NpPoBeleHHS B JXKHM3Hb HEBHIAHHHIX paHee NMpaB H CBOGOA
IS TPYHASILINXCS, HENONMYyLIEeHHs] MPOH3BOJA H HACHIHA Haf
TPYLOBHIM HaponoM!'?, BO3HHK/a B COLHAJHUCTHYECKOH pe-
BOJIIOLIMH cpa3y, B KayecTBe OPraHHYECKOr0 HEOTBhEeMJEMO-
ro 3JIEeMeHTa COLHAJHCTHYECKOH MEeMOKPaTHH, OCHOBHI pe-
IIAIOIIEr0o KOHCTHTYTHBHOTO 3JIeMEHTa IPHHIHIIHAJIbHO
HOBOH NPaBOBOH CHCTEMHI.

U3 conunasbHO-NONMUTHYECKHX (aKTOpPOB, 0O6yCJOBJIH-
BAlOLUIMX OPraHHYeCKHH JJs COLHAJHCTHYECKOTO CTPOs
XapakTep 3aKOHHOCTH, BBITEKAeT TaKxkKe HeoOXo0uUMOCT6 ee
HEeYKAOHHO20 YNnpoueHUs, KOTOPask HMEeT B YCJOBHAX CO-
IHaJu3Ma 3HayeHHe OOBEKTHBHOH 3akOHOMepHOCTH. Pa-
3yMeeTcsi, 3Ta 3aKOHOMEDHOCTb HEe aBTOMAaTHYECKH JefcT-
BylOllasi: OHA HYXMAaeTcs B aKTHBHOM, lleJeHanpaBJIeHHOH
nesitebHOCTH KOMMYHHCTHYeCKOR NapTHH, TrOCyIapcTBa,

0 Cm.: JTenwun B. U. Ioan. co6p. cou, T. 37, c. 499.
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JIPYrHX CyOBEKTOB NOJHTHYECKOH CHCTeMBl. YKa3aHHas 3a-
KOHOMEDHOCTb IIPOSIBJISIETCS B CJIOXKHBEIX, NMPOTHBODPEYHBHIX
YCOBHSIX COLHAJbHOH KH3HH B KayectBe TeHAeHUHH. Ho
rJIaBHOE TO, YTO IIPH COLHAJH3Me OHa HMEeT HEONOJHMBEIH
xapakrep!! U MoToMy B XOJe COLHAJHCTHYECKOrO H KOMMY-
HHCTHYECKOrO CTPOHTENbCTBA HEYKJIOHHO pasBepThIBAETCH,
Bce GoJiee U MHOrooGpa3Hee NpOsIBJsieTCS BO BCeX chepax
JKH3HH oOlllecTBa.

He xacasicb Bcex CTOpPOH COZepXaHHS H MeXaHH3Ma
YIpoYeHHsT COLHAJIHCTHYECKOH 3aKOHHOCTH (B JIHTEpaType
CylllecTBeHHblE MOMEHTBI JAaHHOIO IIpoliecca MOJYYHJIH IO-
BOJIHO TOJIHOE OCBelleHHe)!?, Heo6XoxumMo 06GpaTHTL BHH-
MaHHe Ha cJuenyiouee. [Ipu conuanusMe B OTJIHYHE OT
BCeX MNpelIIecTBYIOIHX ¢opMauHii B COOTBETCTBHH C
peasbHBIM, MOMJHHHBIM XapaKTepOM COLHAJHCTHYECKOH
IEMOKPATHH npexde 8cezo0 npeumyuw,eCT8eHHO ynpoiusaer-
€ 3aKOHHOCTb KaK 0co60e 00ujeCT8eHHO-NOAUTUYECKOe A8=
AeHue — TO, YTO CJYXKHT MHTepecaM TPYASIIUHUXCS, MOAJHH-
HO HapOJHO# IMOJHTHYECKOH BJIACTH, HHTEPECaM CTPOUTENb-
CTBa COLlHAJH3Ma M KOMMYHH3Ma!3, 3ta CyUIHOCTHAS JIHHUS
B YNDOYEHHH 3aKOHHOCTH $IBJISETCS IOMHHHDYIOLlefl, He-
npepHBHOH, Bce O6oJiee Bo3pacrawollefl; 3Ta JHHUS HEH3-
MEHHO NOAYePKHBAeTCs B PYKOBOASLIHX I1aPTHHHO-MOJHTH-
YeCKHX NOKYMEeHTax H TBepIO, SHEPrHYHO MPOBOJAHTCH Ha
npaktuke. Ha ee ocHOBe, B CBSI3H C JaHHOM JIMHHEH IPOHC-
XOMHT «NMOATATHBaHHE» APYTHX 3JIEMEHTOB 3aKOHHOCTH, €€
NPeANMOCHIJIOK — 3aKOHHOCTb Bce 6oJiee pacCKpHIBaeTcsi BO
BCEM CBOEM MHOroo0pasuH, OCYIIECTBJSETCS DPa3BHTHE H
COBepIIEHCTBOBAaHHE 3aKOHONATENbCTBA, a B NOJHTHYECKOM
H TNIPaBOBOM CO3HAHHH CTAHOBHTCA Bce GoJiee TOCNOACTBYIO-
lleli, HempepeKaeMol HAes COLHAJHCTHYECKOH 3aKOHHOCTH,
pasBHBaeTcsi NpaBoBas KyJbTypa, Bce OoJiblliee o06lIecT-
BeHHOe TNpPH3HAHHE MOJYYaloT NMPaBOBble LIEHHOCTH.

" Cm.: CrporosHy M. C. OcHOBHBE BONPOCH COBETCKO@ CO-
IIHAJINCTHYECKOA 3aKOHHOCTH, . 72.

12Cm: Pabunosuu II. M. YrnpouenHe 3aKOHHOCTH — 32KOHO-
MepHOCTb cOuManusMa, c. 175 u caen.

13 TTo muennio B. M. TopueHenra, B cOBpeMEHNHX YCJOBHSIX OCHOB-
HON ONpejesIONHA CMbICJ COUHAJHCTHYECKOH 3aKOHHOCTH  pealslbHo
«CBOJIUTCA K TOMY, 4TO cOGJIOfEHHE 3aKOHOB M HMHBIX HOPMaTHBHHIX
aKTOB B JIEAATEJILHOCTH OPraHOB TOCYAapCTBa M OCOGEHHO NOJKHOCTHHIX
JIHI NIOJOKHO o6ecreyuBaThb B KOHEUHOM cueTe CO3[aHHEe OGCTaHOBKH
sceobujeco 6arazonpusarcreosanus auuynoctu» (Fopmenes B. M.
Teopust coumannctuueckofi sakoHHoctH B cBere Koucturyuun CCCP
1977 r. — Cos. rocymapctso H mpaso, 1979, Ne 11, c. 16).
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B nosnoM o6beMe, Bo BceM GOraTcTBe CBOHX MHOroo6-
pasHBIX 3JIEMEHTOB H MpPOSIBJEHHH COLHAJHCTHYeCKas 3a-
KOHHOCTb Da3BePTHIBAETCST B PAa3BUTOM COLHAJHCTHYECKOM
obuiecTBe, KOrja OTIAJH OOBEKTHBHbIE OOCTOSATEJLCTBA,
ONpefesisBLIMe B NepeXOAHEIH NMepHON «TPaHHUbI 3aKOHHOC-
TH» B DEBOJIIOUMH, H ObIJIH yCTpaHeHH CyObeKTHBHHE (ak-
TOpPH (YCJOBHSI KyJbTa JIHYHOCTH), KOTODHIE B IPOILJIOM
NPHBOAMIM K HAPYLIEHHSIM JIEHHHCKHX INPHHIIMIOB 3aKOH-
HOCTH.

Bor nouemy B Marepuanax XXIV, XXV, XXVI cbes-
poB KIICC, B psze ApYrHX pYyKOBOASIIIMX IapTHHHO-NO-
autHyeckux nokyMmeHtoB, B Koncrurymuu CCCP 1977 rona
COLlHAJINCTHYECKas] 3aKOHHOCTb NPOBO3rJallleHa B KayecTBe
BaxKHelillero HayaJjia OGUIECTBEHHO-NIOJHTHYECKOH KH3HH,
OCHOBBl JesiTeIbHOCTH TOCYyAapCTBa, BCEX €ro OPraHoB, a
ee BCEMepHOe YKpemJeHHe — OOlIerocy1apCcTBeHHbIM, 00-
IenapTUAHBIM HeJOM. «XOpOLIMX 33aKOHOB, TOBApHIIH, Y
Hac npuHATO HeMmaJso,—rosopua JI. Y. Bpexnes Ha
XXVI cbesne KIICC. — Tenepb nesno mpexjae Bcero 3a
HX TOYHHIM H HeyKJOHHBIM ocylllecTBJeHHeM. Beap Jr060i
3aKOH KHBET TOJIbKO TOILa, KOTAA OH BHINMOJHSIETCS — BHI-
TOJIHSIeTCSI BCEMH H MOBCEMECTHO» !4,

7. Tpe6oBaHHe MCKJIIUHUTENbHOCTH 3aKOHa INpH COLH=
anusme. B counuanuctuyeckoM oblLiecTBe, B O0COGEHHOCTH
B YCJIOBHSIX 3peJIOrO CONMAaJH3Ma, TOJYYHJIO pPasBHTHE
MOJIMTHKO-IOPHAHYECKOe HODMaTHBHOe TpeOOBaHHe 3aKOH-
HOCTH — Tpe608arue UCKAOYUTEAbHOCTU 3AKOHA.

Tpe6GoBaHHe HCKJIOUHTEJbHOCTH — GoOJiee 3HAYHUMOe H
BeCOMOe, 4eM TpeGoBaHHe MNPOCTO BEPXOBEHCTBA 3aKOHA
(mocsieHee, CTPOro roBops, NMpeAcTaBJsieT cO00H OLHO H3
nposiBieHH#l Hck/oYHTesnbHOCTH). CyTh TpeGOBaHMs HC-
KJIIOYHTEJLHOCTH 3aKOHA 3aKJYaeTcss B TOM, YTO 3aKOHY
¥ MHBIM IOPHIMYECKHM HCTOYHHKAM, COJEPKAUIMMCS B HHX
NpaBOBHIM HODMaM NPHHAJIEXHT BeAylllee 3HaYeHHe CpelH
COLHAJbHBIX pPeryJsToOpoB H TNOTOMY HMX [€HCTBHE OTJIH-
yaeTcss NPHOPHTETOM, NPH KOTOPOM B NDHHIHNE  HCKJIO-
yaercs BCe, YTO TMOAPHIBAET, yMaJsieT X AeHCTBHE.

BrosiHe NOHATHO, YTO YPOBEHb H Mepa BbIpaXKeHHs
HCKJIIOYHTEJBHOCTH 3aKOHAa —OJHH U3 HanbGosee HaMEXKHBIX
nmokasarteJsell 3aKOHHOCTH B OOLIeCTBE, KJAaCCOBOH NMPHPOIBI
JAHHOT'O  COLMAJILHOIO  CTpPOst, ero  JAeMOKpaTHaMa.

14 Martepians XXVI cwesna KIICC, c. 64.

231



B skcniyaTaTopckux ¢GopMaLHsiX, Haxe B YCJOBHAX OT-
HOCHTEJIbHO NPOrPECCHBHOTO Pa3BHTHS 00L1eCTBEHHO-NOJIH-
THYECKOTO CTPOSl B TeX HJHM HHBIX CTpaHax, TpeGoBaHHe
HCKJIIOYHTEJIBHOCTH 3aKOHA MO GOJblIeH YacTH He BBIXOAHT
3a NpeJesbl ero BepXOBEHCTBA H IO CAMOMY CyLIECTBY CBOe-
My NOJpbIBaeTcsi: JefCTBHe 3aKOHA HA NMPaKTHKe Kak Obl OT-
CTymaeT moj JAaBJIeHHEM 1eJ1eCO06Pa3HOCTH, HHBIX coobpa-
JKEHHH, B cJayyasix, KOra TaKoe OTCTYIIeHHe INpPOJAHKTO-
BAHO HHTEPECAaMH TOCNOACTBYIOUIHX, 3KCIIyaTaTOPCKHX
KJaccoB. B coumajiucTHYECKOM Ke OOlecTBe B COOTBETCT-
BUH C INOJJIMHHO JEMOKDPaTHYeCKOH, IJy6OKO YesoBEeYHOH
MPHPOJOH COLHAJNLHOIO CTPOS TpeGOBaHHE HCKIIOYHTEJb-
HOCTH TIOJIyYaeT IIOJIHOE H BCECTOPOHHee pa3BHTHe.

Hau6osee oTueTsIMBO paccMaTpHBaeMoe TpeGoBaHUe Mpo-
SIBJISETCS IPH COIMANH3Me B COOTHOLIEHHH 3aKOHHOCEH C:
a) uesecoo6pasHOCTbIO H 6) MOpaJbio.

OG6pamasice K COOTHOIIEHHIO 3AKOHHOCTU U Yenecoob-
PA3HOCTU, CYLIeCTBEHHO BaXKHO MOAYEPKHYTb, UYTO BHICIIAS
conuaJsbHasl LeJecoo6pa3HOCTb BhHIPaXKeHa HMEHHO B 3a-
KOHaX, B HODMaTHBHHIX IODHIHYECKHX aKTaX COLHAJHCTH-
yeckoro rocynapcrsa. [To3ToMy HeIONYCTHMO OTCTyILJe-
HHe OT TpeGOBaHHH 3aKOHA MO KakKHUM Gbl TO HH OBLIO c006-
paxKeHHsIM, T. €. 10 MOTHBAM IeJ1eCO06Pa3HOCTH, NOJb3bI
H T. A., CKOJb OBl BECOMBLIMH OHH HHM Ka3aJHCh TOMY HJIH
uHomy suny. B Otyernom poknage LK KIICC XXIV cbes-
Ay napTHH OBLJIO mOonuepKHYTO: «JI1o6ble MOMBITKH OTCTYI-
JIEHHS OT 3aKOHa HJIH 00X0fa ero, ueM Obl OHH HH MOTHBH-
POBAJIHCh, TEPIHUMEI GHITH HE MOTYT»!5,

B T0 ke .BpeMs yuer 1esecOO0pPa3HOCTH, NOJb3BI H T. 1.
BeCbMa BaxKeH NPH NPHMeHEHHH IOPUAHYECKHX HOpM. TeMm
6osiee, 4YTO HOPMBI COLHAJHCTHYECKOrO IIpaBa HEPEIKO
NpelycMaTPHBAIOT BO3MOXHOCTb PEIIEHHS] HEKOTOPHIX I0pH-
JHYECKHX BONPOCOB B MOPSIAKE HHAMBHAYAJBHOTO IIOJHOP-
MaTHBHOTO peryJHpoBaHHS (NPH Ha3HAUYeHHH KOHKDETHOH
Mephl HAKa3aHHUS 3a NpPECTyIJIeHHs, IpPH OMNpeleseHHH
o6bema anuMeHTOB M T. A.). Ho BO Bcex cayuasix cooGpa-
KeHHsl 1eJeco06pasHOCTH YYHTHIBAIOTCS HA |OCHOBAHHH
H B DaMKaX 3aKOHA, T. e. ONSITb-TaKH B YCJIOBHAX CTPO-
XKaiued 3aKOHHOCTH.

C aHaJOrMYHBIX K€ NO3HLMil pelIaeTcss BONPOC O MO-
pasu u 3GKOHHOCTU B COLMAJNHUCTHYecKOM o6miectBe. Has-

15 Marepnanu XXIV cwe3ga KIICC, c. 81.
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BECTHO, YTO MOpajb H MNPaBO TECHO B3aHMOIEHCTBYIOT,
B3aHMOINPOHHKAIOT. Bricuine HpaBCTBEHHBIE HAeasbl, Iepe-
J0Basi COIMAJIMCTHYECKAss MOpaJb HaXOASAT CBOe BhIpaxe-
HHe, CBOIO XH3Hb HMEHHO B HOPMAax COILHAJHCTHYECKOTO
npaea.

OnHako B COOTBETCTBHH C Tpe6OBaHHEM HCKIIOYHTEJb-
HOCTH 33KOHa HEeJONMyCTHMO Kakoe-1HOO OTCTyIJIEHHEe OT
HayaJ COLMAJIMCTHYECKOH 3aKOHHOCTH IO TeM coobpaxe-
HHSIM, YTO OCYUIECTBJIEHHE INpaB M HCIOJHeHHe 00si3aH-
HOCTeH, 10 MHEHHIO TOrO HJIH MHOTO JIMLA, He COrJacyercs
C MOpaJNbHBIMH NpeAcTaBeHusMH. [ToMumMO HHBIX coobpa-
JKeHHUH, 06yCJOBIHBAIOUINX TpPeGOBaHHE HCKJIOYHTEJIbHOCTH
3aKOHa, 3JeCb CJelyeT YYHTHIBaTb ChelHdHYecKoe IM0Jo-
JKEHHe NpaBa W MOpajd B CHCTeMe HOPMATHBHOIO PeryJH-
POBaHUSl — MX M3BECTHYI0 Pa3HOMOPSAKOBOCTb, CaMOCTOS-
TeJIbHYIO IIeHHOCTh, cyBepenHocTh (1.11.8.).

OrcTynsieHde OT YCTaHOBJEHHBIX 3aKOHOM OOLIMX Npa-
BUJI MO MODAJbHBIM COOGDaXKEHHSIM BO3MOXKHO JIHIIb B
C1yyasix H IO OCHOBaHHSIM, KOTOpbIE TOXe MNpelycCMaTpH-
BaloTcsli 3akOoHOM. OIHO H3 TaKHX OCHOBaHHUH — 3JIO0YNMOT-
pebJieHHe mMpaBaMH, OCyHleCTBJeHHe NpPaB B NPOTHBOPEeYHH
C HMX Ha3HayeHHeM B COIHAJHCTHYECKOM OOLIecTBe B Iie-
puon ctpoutenbctBa KommyHnuama (ct. 5 'K PCOCP).
CnenoBaTenbHO, HecOGJIIOJeHHE MODPAJbHBIX HOPM, BbIpa-
JKEeHHBIX B HCMOJb30BAHHH NPaBa B INPOTHBOPEUHH € e€ro
HasHayeHHeM, MOXeT IOBJeub 3a co0O# OTKa3 B 3alIluTe
IpaBa HMEHHO IOTOMY, YTO TaKOro poJa MOCJEIACTBHS yKa-
3aHbl B 3akoHe. CyneOHble H HHBHIE NMPaBONPHMEHHTEJIbHbIE
OopraHbl, KpoMe TOro, MOTYT INPHHAATH BO BHHMAaHHe IIpH
pelIeHHH IOPHAHYECKOro Jesa cO06paKeHHss MOpaJbHOrO
Xapakrepa (Hampumep, IpH Ha3HaYyeHHH KOHKDETHOH Mepbhl
Haka3aHus). Ho onmATb-TakM 3TO NPOHCXOAMUT MOTOMY, YTO
CYLYy HJM HHOMY NpaBONPHMEHHTEJbHOMY OpraHy mpenoc-
TaBJleHa 3aKOHOM BO3MOXHOCTb OCYLIeCTBJISITb B H3BECT-
HbIX mNpelesax MHIWHBHAYaJbHOE MOAHOPMATHBHOE pery-
JIHPOBAaHHUe.

8. TapaHTHH COUMAJHUCTHYECKOH 3aKOHHOcTH. CJIOBO
«rapaHTHf» JNOBOJIBHO LIMPOKO HCMOJB3YETCsl B JIHTEPATYpe.
IMocraHoBKa BOMpOCAa O IOPHUAMYECKHX TapPAHTHAX MPaB
rpaxnaH, 0 TapaHTHUSX NMPUMeHeHHs NPaBOBLIX HOPM!® crTa-

'® Cm., wanpumep: HenGafno II. E. Cucrema _iopuamuecknx
TapaHTHil TIPHMEeHeHHs COBETCKHX IpaBOBHIX HOPM. — [IpaBosesenne,
1971, Ne 3, c. 45,
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Ja B JHTEpPaType BecbMa pacnpocTpaHeHHOA. Mexny TeM,
Kak y6enurtenbHo mokasaa C. H. Bparych, Bce TO, uTO
B JIHTEpPAType OTHOCAT K IOPHAMYECKHM FapaHTHSIM IIpaB H
NpHMEHEHHs IpaBa,— ¢3T0 CAMOe npaso, Kak TaKosoe, 8
€20 MH02000pA3HbIX NPOSABAEHUAX, a He HeuTo, YTO JHIIb
rapaHTHpyer AefCTBEHHOCTb fpaBa»!’.

ITonsitne «rapaHTHH» NpPH PacCMOTPEHHH 3aKOHHOCTH
HCIOJIb3yeTCsl B HHOM 3HAaYeHHH, YeM TO, O KOTOPOM TOJIbKO
4YTO ynmoMHHaJoch. McXoast U3 TOro, YTo 3aKOHHOCTb Ipea-
crtaBasier co6olii oco6oe, CaMOCTOSATEJbHOE OOLIECTBEHHO-
MOJINTHYECKOE sIBJIEHHE, BIOJIHE ONpaBJaHHA IOCTAaHOBKA
Bonpoca 06 yca08usx, TMPH KOTOPHIX PE€XHUM 33KOHHOCTH
BO3MOXKEH, peajlbHO PaCKPBIBAETCS, a TaKXe O Cneyuans:
HblX MEXAHU3Max, TMPU3BAHHBIX MOAJEPXKUBATb PEXHM 3a-
KOHHOCTH, DTH YCJIOBHS M ClelHasbHble MEXaHH3ME H OX-
BaTHIBAIOTCS IOHATHEM «TapaHTHH 3akoHHOCTH». Ompas-
JNaHHO C JaHHOH TOYKH 3peHHs TOBOPHTb H O IOPHAHYECKHX
rapaHTHSiIX 3aKOHHOCTH, IIOHHMas TNOA NOCJEeJHHMH Te
ClelHaJIbHO-IOpDHAHYECKHEe CPEACTBA, BHYTPeHHHe IODHAH-
yecKHe MeXaHH3Mbl, KOTOpble HalleJIeHbl Ha TO, YTOGH o6ec-
NeYHTh peasibHOE OCYHIeCTBJIeHHe TPeGOBAHHH 3aKOHHOCTH.

BaxHeiimelt 0cOGEHHOCTbIO 3aKOHHOCTH B COLIHAJIHC-
THYECKOM OOllecTBe SBJSETCH KaK Pa3 To, UTO OHA rapaH-
THPOBaHA, T. €. CYHIECTBYeT B YCJOBHSX (3KOHOMHYECKHX,
HIE0JIOTHUECKHX, TOJUTHYECKHX, HPABCTBEHHBIX), JHesalio-
IIMX ee peaJibHOH; OHA OCHAllleHa AeHCTBEHHBIMH IOJIHTH-
YeCKHMH, NpPaBOBbLIMH, HPABCTBEHHBIMH H HHBIMH CPeACT-
BAMH, KOTOpDble AAalOT BO3MOXKHOCTb 3(P(PeKTHBHO 6OpPOTbCA
3a (haKTHYECKOEe NPOBeJleHUE ee B XKH3Hb.

XapakTepusysi C 3THX NO3HIUH CIElHAJbHEIE IOPHIH-
YecKMe rapaHTHH COLMAJHCTHYECKOH 3aKOHHOCTH, HAaJ0 HC-
XOAUTb M3 IVIABHOTO: €aMa crenudHKa COLHATHCTHYECKOTO
npaBa KakK OCO00H CTPYKTypHOH OOIIHOCTH BHIpa)eHa B
FOCIIO/ICTBE HauaJ 3aKOHHOCTH, B HX OTpefeJsiollleM 3Ha-
YeHHH IJISl COJNepKaHHUs NMPABOBOH CHCTEMBl NPH COILHAJIH3-
me. IToaToMy caM «CTpOH» COLHAJHCTHYECKOrO IIpaBa,
NpHUCylLIHe eMy MeXaHM3MBl, a TaKxe paboTa I0PHAUYECKHX

17 Cm.: Bpartycs C. H. IOpuauueckass OTBETCTBEHHOCTb M 3a-
KoHHOCTB. M., 1976, c. 80. Kak cnpasemsnBo oTMeyaer aBTOP, KPHUTH-
YeCKH aHaJM3HDPYs CYXKIEHHS O TapaHTHAX Npas M TNPHMEHEHHd Npasa,
KpaCHOM HHTBIO MPOBONHMTCS HAes, 4TO NMPAaBOBHE HOPMH CaMH Mo cebe
6eccHJIbHH, HeOGXOAMMH HEKHe NMPABOBHE TapaHTHH, T. €. IPYrHe mnpa-
BOBHE HODMH, JJIi TOTO, YTOGH MepBble MOIM Obl GHTL NPUMEHEHH H
peajH30BaHH Ha NpakTHKe (TaM XKe, ¢. 78—79).
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OpraHoB no04urexs. TOMY, YTOOH TPeGOBaHHS 3aKOHHOCTH
peasbHO «paboTasiu», (QakTHUeCKH OCyIlecTBAsAMHCh, OT
ClI0Jla TakHe BaXKHeHlllHe cllenHasbHble HIOPAJHYECKHE ra-
paHTHH:

COBEPLIEHCTBO, Pa3BUTOCTb NPABOBOH CHCTEMHI B II€JIOM,
0TPabOTAHHOCTb 33aKOHOLATENbCTBA, €ro IMOJHOTA, HENpo-
THBOPEYHBOCTb; BBICOKHH ypOBeHb DPAa3BHTHS H aBTOPHTET
IOPHAHYECKOH KYJbTYpPHI;

3¢ ¢dexTHBHAs CHCTEMa HalA30pa H KOHTPOJS 32 3aKOH-
HOCTBIO, HaNpaBJieHHas HA MNpelyNnpexAeHHe NPaBOHADY-
LIEHHH;

JeACTBeHHBle Mephl TOCyLapCTBEHHOTO IPHHYKAEHHUS
(MepHl IOPHAHYECKOH OTBETCTBEHHOCTH H Mephl 3alllHTH),
NpH3BaHHBlE BOCCTAHABJHBAThb HAapyLIEHHOEe MpPaBOHapYylle-
HHEM COCTOSIHHe, OKa3blBaTh BO3JeHCTBHe Ha HapyLIHTeNs
IOPHAHYECKHX HODM;

KayecTBeHHass H 3¢ ¢eKTHBHAs paboTa IOPHIHYECKHX Op-
raHOB — NIPaBOTBOPYECKHX H TNPaBONPHMEHHTENbHBIX, KO-
TOpble 0GecneyuBalOT Ha NpPaKTHKe (YHKUHOHHPOBaHHE
BCeX IOPHAHYECKHX MEXaHH3MOB,—H TOCTOSIHHOE COBep-
IIEHCTBOBAHHE 3aKOHOJATENbCTBA, H JAEHCTBEHHBIA Haj-
30p 32 3aKOHHOCTbIO, H NMPHMEHeHHe K NPaBOHAPYLIHTEJSAM
34KOHHBIX TOCYJapCTBEHHO-NPHHYAHTEJbHBIX MEp.

9. Coumaancruueckuii mnpasonopsinok. Henocpencrsel-
HbIM HTOrOM INPaBOBOrO pPeryJHpOBaHHs, BEHLOM NeHCTBHS
npaBa sIBJAS€TCS MPaBONOPSJOK.

Ato — cocTosnue  akTuueckoll  YynopadoueHHOCTU
obujecTeennblx OTHOWEHUL, Bbipascaoujee peasvroe, npak-
TUYeCcKoe ocywjecT8AeHue TpeboBanuli COYUAAUCTULECKOU
3QKOHHOCTU.

IToHATHS «32KOHHOCTb» H «IPaBONOPSAOK» GJH3KH APYT
K ApPYyry; OHH OOBIYHO yMOTPeGJSAIOTCS B OLHOM pSIAy (HJIH
Jlaxe KaK B3aHMo3aMeHsieMble). Ho Bce ke Mexay HHMH
ecTb uetkas rpanb. IIpaBonopsinok — pe3yJbTaT 3aKOHHOC-
TH, XapaKTepH3YIOIIUHA CTeNeHb OCYyLlecTBJeHHS ee Tpe6o-
BaHufi. Eciu 3aKOHHOCTb NpencTaBjseT co60fl pexHM 06-
I1eCTBEHHO-TMIOJIMTHYECKOH KH3HH, KOTOPHIi BBOJUT H3BECT-
Hble TPe6OBaHHs, TO NPABONOPSAOK — 3TO yKe (HaKTHYECKOe
COCTOSIHHE  YNOPSAJOYEHHOCTH  OOLIECTBEHHBIX OTHOILe-
HUi'®, Ta HOpMaJbHas XKH3Hb, KOTOpPash HacCTynaeT B pe3yJib-

18 XapakTepHCTHKY NpaBONMOpsifKa KaK HTOrOBOE COCTOsIHHE aeficT-
BHs npaBa cM.. Bopucos B. B, IlpaBoBofi MOPSAOK PasBHTOro CO-
nHa/nu3Ma, c. 68—69, 360 u cren.
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TaTe peajusalud TPeGOBaHHil 3aKOHHOCTH. PexuM 3aKoOH-
HOCTH, BbHIpaxKeHHHH B BHJe CHCTEMBl IOJHTHKO-IIPAaBOBHIX
Tpe6OBaHHH, Ha ypOBHe INpaBomopsiika Kak Ob MaTe-
pHau3yeTcs B CHCTeMe peajlbHHIX Ja K TOMy ke (akTu-
YeCKH OCYLILEeCTBJAseMbIX IPABOBLIX OTHOLIEHH !,

SIBAsicb BEHLIOM, HTOTOBHIM pe3yJbTaTOM JAefCTBHA
npaBa, MpPaBONMOPSNOK KaK Obl 3aMBIKAeT leNb OCHOBHBIX
00LIeCTBEHHO-IOJUTHYECKHX  fIBJeHHH M3 006JacTH MNpaBo-
BOH HaACTPOHKH (IPaBO — 3aKOHHOCTb — MPABONMOPSJIOK).

OcHoBHBIE yYepThl NPaBOMOPSAKA, CYLIECTBYIOLIEr0 B
JaHHOH oO0lLlecTBeHHOH cHCTeMe, pesJbepHO H SIPKO BHIpa-
JKaI0T 0CO6EHHOCTH COOTBETCTBYIOILEH NPAaBOBOH CHCTEMBI,
NPaBOBO# HaACTPOHKH B LEJIOM.

OcHOBHBIE YepThl COLHAJHCTHYECKOrO INpPaBONOPSAKA:
FOCMOJACTBO 3aKOHA B 06JIaCTH OTHOUIEHHH, PeryJHpyeMblX
NpaBoOM; IOJIHOE M CBOEBpeMeHHOoe COO6JI0JeHHe U -HCIOoJ-
HeHHE BCeMH CyObeKTaMH IOPHAMYECKHX OO6s3aHHOCTeH;
cTporast OOleCTBeHHass NHUCUMIIMHA; obecleyeHHe Mak-
CHMaJIbHO OJIarONPHUATHBIX YCJOBHH JJIi HCHOJb30BaHHUS
cyObeKTUBHBIX IIpaB; yeTkas M 3¢ dekTHBHas pabora Bcex
IOPHJHYECKHNX OPraHoOB, BCeX IOPHAMYECKHX CJYyKO; HeoT-
BPAaTHMOCTb IODHAMYECKOH OTBETCTBEHHOCTH MJs KaXJIOro
CoBepIIHBILEro npaBoHapyuieHne. CJl0BOM, peaJjibHOe, MOJ-
HOe H MOCJIefOoBaTe/IbHOe OCYILECTBJEHHEe BCeX TPeGOBaHHH
COLHANHCTHYECKOH 3aKOHHOCTH.

CounanucTHyecKoMy NPaBOMOPSAAKY CBOHCTBEH BBICO-
KHIl ypOBeHb rapaHTHil JIMYHHIX NpPaB H CBOGOA TPYASIIHX-
csl, NpefiycMOTPeHHbIX B KoHcTHTyuuu, B JPYrux 3aKOHaXx.
Cpeny 3THX rapaHTHii cjlelyeT yKasaThb Ha (aKTHYecKoe
JNEeHACTBHEe TAKHUX HHCTHTYTOB, KaK HeNPHUKOCHOBEHHOCTb
JIMYHOCTH, HeJONYCTHMOCTb INpPHBJEYEHHS K YTOJIOBHOH OT-
BETCTBEHHOCTH 06e3 JOCTATOYHHIX K TOMY OCHOBaHHH, mpe-
3yMIUHUSA HEBHHOBHOCTH.

19 T1. M. PaGuHOBHY, HCNOJIB30BAB MOHSATHE «COCTOSIHHE» IpPH OIpe-
DeNeHHH 3aKOHHOCTH, TeM CaMbIM YCJOMKHHJ CTOSILYI0 Nepej HHM 3a-
Zauy OTTpaHHYEHHs] 3aKOHHOCTH OT npaBonopsiika. U xoTa aBTOp BepHO
paccMaTpHBaeT INPaBOMOPSNOK B KayeCTBE pe3yIbTaTa 3aKOHHOCTH,
NpelsioXKeHHble HM TPAaKTOBKH TOrO M APYroro (3akKOHHOCTb — «COCTOS-
HHE IOPHIHYECKOH NPaBOMEPHOCTH OGLIECTBEHHbIX OTHOLIEHHf», NpaBo-
MOPSIIOK — CTPYKTYpHasl YNOPAZOYEHHOCTb, OPraHH3OBaHHOCTb OOle-
CTBEHHBIX OTHOILIEHHH»), MO CYTH AeNa, SABJIAIOTCH  TOXKIECTBEHHLIMH
(cM.: Pa6unosuy II. M. YnpoueHHe BaKOHHOCTH — 3aKOHOMEDHOCTb
couxanusmMa, c. 68).
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[TpounocTs  COUMANHCTHYECKOTO  NMPABONMOPSAAKA —
peajibHOe BHIPAXXEHHe NeHCTBEHHOCTH COILMAJHCTHYECKOH
3aKOHHOCTH. KOMMYHHCTHYeCKast NapTHS, COLHAJHCTHYEC-
KO€ roCyJapCcTBO NOCTOSTHHO yJeJslOT BHUMaHue yNpOUYEHHIO
COIMAJIMCTHYIECKOrO MpPaBOMOPSiiKA, MPHHHMAIOT Mepbl MO
ero JaJbHefileMy ykpemeHuio. B Hacrosilee BpeMs 3TH
Mepel B CCCP ocymiecTBAsIOTCS B COOTBETCTBHH C ‘pellle-
HussmMua XXVI cwvesga KIICC (oGHOBJIeHHe COBETCKONO 3a-
KOHOJAaTeJNbCTBa, €ro JajbHelilllee COBEPLIEHCTBOBAHHE,
npexjae Bcero B 06JAaCTH DYKOBOACTBA HapPOJHBIM XO3siii-
CTBOM, OCYIUECTBJEHHS KOHCTHTYLHOHHBIX NpaB rpax/aH,
3aBepllieHHe H3JaHHs1 obuiecoro3Horo CBoxa 3aKOHOB, IO-
BHILIEHHE OTBETCTBEHHOCTH B paGoTe OPraHOB IOCTHIHH,
cyna, MPOKypaTyphl, COBETCKOH MHJIHLHH H AP.).



Pasden namoij’
/

0{01710 TBA IIPABA
/

/

/s

Trasa 15

CTPYKTYPA INPABA!

1. MpaBo kak cucrema, IIpaBo npexcrasisier coGol
BECbMa CJIOXKHYIO LIEJOCTHYIO CHCTEMY.

BMmecre ¢ TeM Heo6XOZMMO Cpa3y e NOAYEPKHYTh,
4To 3TO — ocobas cHcrema. IIpaBo mpexacraBiasier coGoit
KJIaCCOBO-TOJINTHYECKOE SIBJIEHHE, KOTOPOe OTHOCHTCS K 06-
JIacTH Cy6'beKTHBHONO, K HaJCTpOiiKe, 06yC/IOBJIEHO B KO-
HEYHOM CyeTe NAaHHBIM 3KOHOMHYeCKHM 0a3HCcOM H 3aBH-
CHT B CBOeM (OPMHPOBaHHH H (QYHKIHOHHDPOBAHHH OT BOJH
aopel. OHO Hepasle/bHO CBSI3aHO € KJIOYEBBIM 3JIEMEHTOM
HaJCTPOHKH — rocy1apCTBOM, BXOJHT B COCTaB APYrHX, 60-
Jee OGLIMPHBIX CHCTEMHBIX 00pa30BaHHA — B MOJHTHYEC-

1 U3 ocHoBHHX nepBHuHbIXx cBofictB mpaBa (1.5.4) B HacrosmeMm
pasjiejle pacCMaTPHBAIOTCS TOJBKO JABa — CHCTEMHOCTb (CTPYKTypa Ipa-
Ba) H rocyapcTBeHHast NPHHYAHTEJbHOCTb (rOCyAapCTBEHHOE MNPHHYXK-
nlenue B mpaBe). OcBellleHHe APYrHX cBOICTB (HOPMaTHBHOCTH, ¢op-
MaJIBHOA OIpefe/IeHHOCTH) OXBATHBAaeTCs MaTepHaJoM MHHX pasfie-
JIOB, KOTOPHE B COOTBETCTBHH C IIaHOM Kypca IOCBSIIIEHH TIJIaBHHM
3/eMeHTaM MPaBOBOH CHCTeMBl — IOPHIMYECKHM HODMaM H IIPaBOBHM
aktaMm (t. II, pasx. BocbMO# H JecATHIi).
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Kyl0 CHCTeMy; B OOLLYI0 CHCTEMY COLHaJbHOTO peryJHpo-
BaHHS. \

CJaelyer YYHTHIBAaTb TaKXe HeMaJsylo CMeUH(HKY Tex
HJIH HHBIX HaUMOHAJBHBIX NMPABOBBIX CHCTEM\ (CTeneHb HX
pasBHTHA, OTAH((epEeHUHPOBAHHOCTH OT BCefl CHCTEMBI
COLIHAJIbHOTO DeryJHpOBaHHs), HX NMPHHANJEXKHOCTb K TOH
HJIH HHOH CTPYKTypHOH oOOGIMHOCTH (HOPMaTHBHO-3aKOHO-
JaTeJbHbIe  CHCTEMBl — NPEHMYILECTBEHHO  «3aKDHITHEY,
HOPMAaTHBHO-CY1e6HbIE — OTKPHITHIEY).

Hau6osee BaxHble 00lHe YepPTHl NPaBa KakK CHCTEMHOTO
SIBJIEHHS TaKOBBI:

NpaBo MNpPHHAJJEXHT K O0COO0MYy KJaccy CHCTEMHBIX
00BEKTOB, COYETAIOUIHMX UepThl HEOPraHHYHBIX M OpraHHy-
HBIX CHCTEM, NpPHYEM B 3aBHCHMOCTH OT DPa3BHTOCTH NpaBa
JaHHOTO TOCyIapcTBa, ero oco6eHHOCTell KaK CTPYKTYDHOMH
OOIIHOCTH, OOYC/OBJIEHHBIX, B YaCTHOCTH, KOZH(HIHPO-
BAHHOCTbIO 32KOHOJaTeJbCTBA, YPOBEHb OPraHHYHOCTH Mpa-
Ba KaK CHCTeMbl BO3pacTaer?; B JaHHOH IIOCKOCTH NpaBy
MPHCYIIH H HEKOTOPble YepThl JIOTHYECKOH CHCTEMBI®;

npaBo — QYHKIHOHAJbHAs COLHAaJbHAas CHCTeMa: ee
BO3HHKHOBEHHE, CYLIECTBOBAHHE H pa3BHTHe MOJAYHHEHO
KJIACCOBBIM I1IeJIIM H cO06pa3HO 3TOMYy AJIs1 Hee H ee MOJ-
pasfienenuit (orpacnefi) XapakTepeH psiL chneuHdHyec-
KHX QYHKIHI;

NpaBO — cucTeMa ¢GopManu30BaHHAs: IOPHAHYECKAs Ma-
TepUsi OOBEKTHBHPYeTCS B INPABOBBIX aKTaxX, IPHAAIOIIHX
NpaBy YeTKO BbIPpaXKeHHbIH HHCTHTYLHOHHBIH XapaKTep;

NpaBO, OTJHYasCh CTAaOH/JBHOCTLIO, B TO K€ BpeMsd
HMeeT OCOGEHHOCTH AMHAMHYECKOH CHCTEMBI H JlaiKe HEKO-
{oplme5 )MexaHH3MbI IJisi CBOeOGpasHOH  caMoperyJsiiuu

1.19.5.);

2 Bpsan Ju mostomy mpaBe M. C. Camoulenko, Ge3 OroBOpoK yT-
BepKAaIOUWHA, 4TO NpaBo, a TeM GoJjiee 3aKOHOXATENbCTBO... ABJSIOTCA
HeopraHHYHHIMH cHcTeMaMH (cm.: Camomenko H. C. Meroxosorn-
yecKafl poOJIb CHCTEMHOrO NOAXOAA B H3YYEHHH CTPYKTYPH COBETCKOTO
3aKoHoAaTeJbcTBa.— Bonpocs  dumocodun, 1979, Ne 2, ¢. 65). Bmpo-
YeM, H CaM aBTOP IIPH XapaKTePHCTHKE CTPYKTYPH 3aKOHOAATEJbCTBA
HCMOMb3YeT PsAA KaTeropui («3/JeMeHT»; <«HHTErpaTHBHOE CBOMCTBO» H
JAp.), KOTOpDHE BO3MOXHO IPHMEHSATb K CHCTEMHOMY OGBEKTY JHIUb
TIpH HAJIMUHM Y HErO HM3BECTHHIX YePT OPTaHHUYHOCTH.

3Cm: Bab6aes B. K. CoBerckoe mpaBo KakK JIOTHUecKasi CHc-
Tema. M., 1978. IlymaeTcs, 0oQHaKO, HENPABHJBHO PACCMATPHBATL AaH-
HYI0 UepTy B KayecTBe CaMOCTOSITeJbHOH H UyTb JH He Benylled mHpH
XapaKTepHCTHKE IPaBOBOM CHCTEMHL
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npaso — ColHaMpfiasi CHCTeMa, CyLIeCTBOBaHHE U (YHK-
IIMOHUPOBaHHe KOTOPOH CBf3aHO € HHAMBHAYaJbHO-NIpa-
BOBOH MeATEeJBAOCTbIO KOMIETEHTHBIX OpraHoB (Ipasocy-
IHEM) ;

H, HAaKOMEL, OJsl NpaBa XapakTepHa CJOXKHAas, MHOIO-
ypOBHeBag CTPYKTYypa.

O cppyKType npaBa M NMOHAET peyb AaJblle.

2. A1paBo — CTPYKTYPHPOBAHHOE CHCTEMHOE SIBJEHHE.
ITpaBo oTiHuaeTcss MHOrOYPOBHEBOH, HEPAPXUYECKOH CTPYK-
Typoit — oaHUM Hu3 HauboJee BHIPA3UTEJbHHIX MOKa3aTe-
Jiefi BBICOKOH CTeNeHH ero HHCTHTYIHOHHOCTH.

dra cJOoXHAg CTPYKTypa 3aTparHBaeT MNpeXjae BCEro
0COGEHHOCTH NpaBa KaK HOPMATHBHOro o06pa30BaHHS, ero
CIenUabHO-IOPUAHYECKOe, TEXHHKO-IOpHAMUECKOEe Comep-
xkaHue. [IpaBo Kaxmoil cTpanbl, GYAYYH eIHHBIM N0 CBOei
CYLIHOCTH, MO CBOEMY COLMAJbHO-NIOJUTHYECKOMY COIep-
JKaHHIO, KaK 11eJIOCTHOE HOpPMaTHBHOe o06pa3oBaHHe Xapak-
TepH3yeTCs BHYTPeHHell pacuJieHeHHOCTblo, AH(depeHLHa-
IHed HAa OTHOCHTEJbHO AaBTOHOMHblE H B TO XK€ BpeMs
CBSI3aHHBIe MeXAY co00# YacTH — HOPMAaTUBHBIE INpeANH-
CaHHUsl, WHCTHUTYTHI, OTPACJH, KOTOpble 06pPa3yloT B CBOIO
oyepelb accolHalWH, TIpynnbl, oObelWHEHHS M, KpoMme
TOTO, MOTYT NpOSIBJATBCS BO BTODHUHBEIX CTPYKTYypax.

B npaBe ecTb W rayOuHHBIE 3JIEMEHTHI, HaXOASLIHECS
B HeJpax NpaBOBOH TKaHW. JTO-— NPHUHUHUNBI i NpaBa, a
TaKxe O0OLIMe [O3BOJIEHHS W 3alpeThl, KOTOpHle BMecTe C
NpUHUMIAMH TpaBa WM HAYaJaMH 33aKOHHOCTH CBS3BIBAIOT
cojepXkaHue NpaBa C ero SKOHOMHYECKHUMH, HACHHO-NIOJNHTH-
YeCKUMH OCHOB@HH.

CJI0XXHOCTb, MHOTOYPOBHEBOCTb CTPYKTYpPHl TNpaBa —
NOKa3aTeJb CTENEeHH ero HHCTHTYLHOHHOCTH U B CBf3U C
3THM — YPOBHSl €r0 COBEPIUEHCTBA, €r0 PeryJupyoLInX
BO3MOXHOCTeH, conuanbHOi HeHHocTH. CTpyKTypa mnpaBa
BbIpaxkaeTr MHoroo6pasue M MHOTONJIAHOBOCTb METOLOB H
NpHEMOB I0PHIHYECKOTO PEryJHpOBaHHUs, CIOCOOGHOCThL Npa-
BOBOl CHCTEMHB MHOTOCTODOHHE, B pPa3JIMYHBIX pakypcax
BO3JIefiCTBOBATh HA OOLIECTBEHHYIO XH3Hb.

Pemaromum, 4to onpenesser CTPYKTYpPy NpaBa_To# HIH
HHOM CTpaHBbl, SBJSIOTCA OCOGEHHOCTH 3KOHOMHYECKOTO
6as@ca,  COLMAJbHO-TIONUTHYECKOrO pPAa3BUTHSA CTPAHBL
CBOMCTBEHHBII TaHHOMY OOILECTBY THMN IPOH3BOACTBEHHBIX
OTHOLIEHHH, CYLIHOCTb MOJHUTHYECKOH CHCTEMBI, TIOJHTHYEC-
KUl PEXHUM MPOSBJSIOTCH M B CaMOM XapaKTepe CTPYyK-
TYPHl NpaBa, U BO MHOTHX TPaHAX MOCTPOEHHS €ro TeXHHUKO-
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IOpUMYECKOTO COMepPKAHUSA, U B ero MNPHUIHIAX, H B 0CO-
GeHHOCTAX J03BOJIeHH#t M 3amperoB. Ha ctpykTypy npaa
BJIHMSIIOT U MHOTHe Jpyrue (akrophl, B TOMT;E{{\C.HC u cobCT-
BEHHO NPaBOBHE 3aKOHOMEDPHOCTH, CPelH KOTOPHX CJeayer
BBEIIeJIATh TPOLECCH CHeUHaNH3alUiy NPaBOBOTO  PeryJiu-
pPOBaHHUS.

Ilpn paccMoTpennu npaBa B Tpejesiax KOHKPeTHOH
CTPaHBl OKa3blBaeTcs BO3MOXHBLIM TOMOHTH K BONpOCaM
CTDYKTYPHl NPaBOBLIX SIBJIEHHH U C 6oJiee HMIMPOKHX MO3H-
HHUHA: OCBETUTh CTPYKTYPy HAlLUOHAJbHOH INPaBOBOH CHC-
TeMbl B IeJIOM, T. €. B €JHHCTBE M B3aUMOJAEHCTBUH Bcex
€e KOHCTHTYTHBHBIX 3JIeMEHTOB — COOGCTBEHHO INpaBa, IOPH-
IHYEeCKOH TPAaKTHKM, TpaBOBOH wupeosoruu. Ilpumeua-
TeJbHO, YTO IOpHAHYecKas creln(pHKa HalHOHAJbHOH Npa-
BOBOH CHCTEMBl HJIM TPYNNbl TaKHX CHCTEM IOTOMY H 060-
3HadaeTcs TepMHHAaMH  «CTPYKTypHoe o0Opa3oBaHue»,
«CTPYKTypHasi OGIIHOCTb», YTO TAKOrO0 pojAa ClelHPHKA
npexJae BCero NMpOsiBJAseTCS HMEHHO B CTPYKType IIpaBa,
HaIlHOHAJBHOH NMPAaBOBOH CHCTEMBI B 1IeJIOM.

OT CTPYKTYpHl COGCTBEHHO NpaBa HYXKHO OTJIHYaTh
CTPYKTYpPY €ro HCTOYHHKOB, B YaCTHOCTH CHCTEMY 3aKOHO-
narenpctBa®, Ecan mepBoe — 3T0 OOBEKTHBHO CYLIECTBYIO-
llee JeJeHHe BHYTPH CaMOro npaBa, TO BTOPOe NPEeACTaB-
Jsier cobofl cocTaB, COOTHOLIEHHE, MOCTpoeHHe (opM npa-
Ba, B TOM 4YHCJe HODMATHBHHIX AaKTOB, HaJHYHe B HeM
noapasneienuit, 060coGiaseMblX | I'JIaBHBIM 006pa3oM o
NpeJMETHOMY H LieJIeBOMY KpHTepHio. B To ke Bpems oGe
yYKa3aHHble CTPYKTYpHI, BHIpa)kas Iiy6GoKoe OpraHHYecKoe
€IHHCTBO (OPMBl H CONEPXKAaHHS B NpaBe, TECHO CBSI3aHBI
Mexay co6ofi. C OXHOH CTODOHBI, B CHCTEME HCTOYHHKOB
npaBa (3aKOHOAATeJbCTBA) B TOH HJIM HHOH Mepe, XOTH,
pasyMeercsi, 1 He 3epKaJbHO TOYHO, NMpOsBJsieTCs, 06Hapy-
JKHBaercs, BHEIIHe <«3asBJjsieT o cebe» CTPYKTypa Ipasa.
C nmpyroit CTOpOHBI, yepe3 CHCTeMY HCTOYHHKOB IIpaBa
(3sakoHOZaTeMbCTBA) TPABOTBOPYECKHS QPrAHH MOTYT BO3-
JeficTBOBAaTb Ha CTPYKTYpy camoro mpaBa. OnHako Takoe
BO3JeficTBHE — HE aBTOMATHYECKHH pe3yJbTat J06OTO
06oco6yieHust TOH MJH HHOH cdepnl 3aKOHOMATEJBbCTBA,
HHBIX HCTOYHHKOB, a TIJIaBHBIM 06pa3oM pe3yJbTaT OCHO-
BaHHOM Ha OOBEKTHBHHIX ()aKTOpPax H MPEANOCHIIKAX KOMH-
¢HKauuOHHOH pabOTHl KOMNETEHTHHIX MPaBOTBOPYECKHX

4 O cHcTeMe 3aKoHogaTesbcTBa cM.: CHCTeMa COBETCKOIO 3aKOHO-
nateasctBa. ITon pen. M. C. Camomenko. M., 1980, c. 9 u cmen.
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“KOTOPOH OKa3bIBaeTcsi BO3MOXKHBIM ¢op-

OpraHoB, B HTO
pa3BHBaTb CHCTEMHble HOpDMaTHBHble 06006-

MYJIHPOBATh

HIEHHS.
3. CucréMHble HOpMaTHBHbIe 0606wenus. Kogndukauus

pa mpaBa. [lepBHuHOe, HCXOAHOE MoApa3jeleHHe
HalMOHAJbHOA TPaBOBOM  CHCTEMbl — eJHHHYHOE
HOPMAaTHBHOE lOpHAHYecKoe Ipeanucanue. «Cuenasscb»
Mexay co6oii,> HOpMaTHBHblE NPEINHCAHHS CKJaAbIBAIOTCS
B NpaBoBhe oOpa3oBaHus. XapakTep e 3THX o0pasoBa-
HUH, MX COOTHOINeHHe, Hepapxusi OamxaimuM o6pasoM
06YCJIOBJIEHBI JIOTHYECKOH NPHPONO#H H yPOBHEM HOPMATHB-
HBIX 0600611eHH .

CHCTeMHBIMH SIBJASIIOTCS TakKue oG6o6liaoliHe HOpMa-
THBHBIE TOJIOXKEHHS, KOTOpHle (HOPMYJHPYIOTCS B KayecTBe
3JIEMEHTOB BCEero KOMILJIEKCa HOPM eJHHOH HallMOHaJbHOH
NpaBOBOH CHCTEMbl H, CJIENOBATEJbHO, IO caMoi cBoet
NpHpoJe TaKOBH, YTO MOTIYT CYIIeCTBOBaTb H (PYHKIHOHH-
pPOBaTb TOJbKO BO BHYTPEHHE COIJIaCOBAHHOM, CKOODAMHH-
POBaHHOM, CBSI3aHHOM B €[JHHOE lieJIoe BHIIE.

CHCTeMHOCTb BBIpaXKaeTcsi B HOPMATHBHBIX 0000LIeHHAX
no-pasHoMy. CBoeoOpa3HBIi XapakTep HMeeT OHa B HOp-
MaTHBHO-CyleGHBIX NPaBOBLIX CHCTeMax. 31eCb MyTeM IpH-
JNlaHHsl JIOTHYECKOH CYTH CyAeOHBIX pellleHHH 3HadeHHs 06-
meo6s3aTeIbHEIX 06pa3LOB NPH PacCMOTPEHHH aHAJOTHY-
HBIX IOPHIHYECKH 3HAUHMBIX CHTyalHH IIOCTENEHHO BHI-
pabaTHBAIOTCA YCTOHYHBBIE, CKOOPAMHHPOBAHHBIE MeEXAY
co00ii JIorTHYecKHe NMPUHLHNBL, NpaBoBble Hued. OHH H 00-
pasyloT mpeiMeTHble (TeMaTHYeCKHe) NPaBOBble OOLIHOCTH,
KOTOpHI€ OJHAKO, He CTAHOBATCS 3J€eMEHTaMH JIOTHYECKH
3aMKHYTOTO NOCTPOEHHS, a BHICTYNAlOT B BHIE TeMaTHYeC-
KH KOHKPETH3HDOBAHHBIX MOJApa3JesNeHHH «OTKPHITOH» CHC-
TeMbl. MIMeHHO TakoH XapakTep HMeIOT NOApa3[eseHHs
(mpaBOBBIE MHCTHTYTH M HX OGBEeJMHEHHsS) B aHIJIO-CaK-
COHCKOM, OGlleM NpaBe’.

5 BauskuMH yepTaMu (Xots, padyMmeercsl, Ha GoJiee 3JeMEHTaDHOM,
nopyac TPHMHTHBHOM, YDOBHE) XapaKTepH3YIOTCS TIPaBOBblE CHCTEMH
JpeBHero MHpa H cpelHeBeKOBbsi. CBHJETENbCTBO ITOTO — IOPHAHYE-
CKHe NAaMATHHKH TeX 3M0X, B KOTOPHX JIHIIb HaMeYaloTCs OTAesbHHe
npaBoBHE NOAPA3NENEHHS; NpPHUEM HE TaKHe, KaK COBPEMEHHO IIOHH-
MaeMble OTPAC/IH, 3 HMEHHO NpeJMCTHbIE, TEMAaTHYECKHe HHCTHTYTH H
Goslee KpYNHble TNOApasfeseHHs (H, moxaayil, najeko He Bcerga on-
PaBaHO HCNOJIb30BaHHE COBPEMEHHOro MOHATHHHOIO ammapaTta H Tep-
MHHOJIOTHH MDH TEOPeTHYECKOM OCBEUIeHHH MNPaBOBbLIX CHCTEM mnpoLl-
7oro). B ropunuueckod JMTepaType NPaBHABHO OTMEuAeTCs, 4YTO mnpa-
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CucreMHOCTb HODMATHBHBIX 060CIIeHHH MOJyyaer pas-
BHTHIl XapaKTep B HODMAaTHBHO-3aKOHOJNATeJbHBIX CHCTe-
Max MpH ueJleHaNpaBJeHHO NpaBOTBOPYECKOH \paboTe KOM-
TIEeTEHTHBIX TOCYJapCTBEHHBIX OPraHOB, KOTODBIe)N OMHpasiCh
Ha JlaHHble IODHAHYECKOH HayKH, AOCTHXKEHHs IOpuaMyec-
KOH KyJbTYpHl, CNOCOOHBH NpPHAATb IOPHAHYECKHM HQpMaM
3HAYHTEJbHYIO CTeNeHb aOCTPAKTHOCTH, (OPMYyJHpPOBAThH
HOPMBI-TIDHHUHINE, HOPMbI-3ala4yH, JAe(GHHHTHBHbIE HOPMHI,
YHHOHUHPOBATb, COTJIACOBATh Bech IIPAaBOBOH MaTepHal,
NOAYHMHUTL €ro ONpeldesNeHHHM IODHAHYECKHM Hayasam,
pexxumam peryaupoBaHHs. CnocoG6oM /sl peleHHs] yKa-
3aHHBIX 3afay fBJSETCS CHCTeMHOe, KOAH(PHKaLHOHHOE
npaBoTBOpYecTBO. MIMeHHO B KOAHGHUHPOBAaHHBIX aKTax
NOJyyaloT pPa3BHTHE CHCTEMHBle HODMaTHBHble 00GOOLIEHHS,
H TaKHM NyT€M MIET NPOLECC KCTPOHTENbCTBA» JIOTHUECKH
3aBepLIEHHOH, CTPYKTYPHO-3aMKHYTOH («3aKpHTOH») mpa-
BOBOH CHCTEMHI.

‘Koauoukanus, KOHeYHO, He NMEPBOHCTOYHHK CTPYKTYPHI
npaBa. Koaudukauus — ToJbk0  (HOPMHDPYIOLIee, NPHTOM
MOCpPeACTBYIOlLllee, HAYyaJO B CJHOXKHOM Ipollecce CO3NAHHA
H Pa3BUTHSl NpaBa, ero CTPYKTYpHl, Npolecce, peLiaoliee
3HayeHHe B KOTOPOM IPHHAJJIEXKHT MOTPeGHOCTAM OO6IIecT-
BEHHOrO Pa3BHTHS H NPH OCYILECTBJEHHH KOTOPOTO MOJIXK-
Hbl OBITH B TMOJHOH Mepe yuTeHBH CBOHCTBA IpaBa, NMPHCY-
IMe eMy 3aKOHOMepHOCTH. B To ke BpeMsi OblJIO OHl
HeONmpaBJaHHBIM OTHOCHTb KOAH(HKAIHIO TOJbKO K ¢opMe
npaBa, K BHeEUIHeH KOMIIOHOBKe MpPaBOBOTO MaTepHaJa.
Ipu noMoiu KoaupHKAUHH NMPABOBOH MaTepHaN CHCTEMHO
OpraHH3yeTcsi: B CHCTEMHOM BHAe (OpPMYJNHPYIOTCS HOpMa-
THBHBIE€ NMpPEANHCAHHS H nyTeM O0beAHHEHHS HOPMAaTHBHBIX
MOJIOKEHHH, BBeJeHHS OOLIMX HODM, HOPM-NPHHUHIIOB H
T. T. CO3JAlOTCA CTPYKTYypHBIE MNOApPa3fesleHHS HOPMATHB-
HOH CHCTEMHI.

BOBOIl MaTepHaJ DHMCKOro INpaBa, APEeBHEro pPyCCKOro mnpaBa H ApY-
THX NpaBOBHX CHCTEM NpEAIIECTBYIOLUHX 3MOX MOMYHHSIICA CBOeH, ca-
MoGHITHOH cucTeMaTHKe. Tak, B oTHomeHHH Pycckoi IpaBawm B [Ipo-
CTpaHHON pefaKUHH OOGOCHOBLIBAETCH BEPHHI B3IJISA, B COOTBETCTBHH
C KOTOPRIM 3TOT IODHAHYECKHA MOKYMEHT <«HMeJl CBOIO CHCTEMY», <«HC-
XOAHOH KOMMO3HLHOHHON €NHHHIEeH» ero sIBJAsSeTCA He CTaTbsd, a pas-
Jien ompeneneHHoro cofepxanua. M korpa peur naer 0  CHCTeMe
ITpocrpanHoit penakunn Pycckoit IlpaBan, To HMeeTcsi B BHAY CHCTeMa
He IopuauuecKas, a remarudeckans (cM.: OpewnHkoB A. C. O xom-
nosuuun Ilpoctpanno#t pepaxuun Pycckoit [Ipasanl. — IIpaBoBenente,
1973, Ne 1, c. 70). :
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IToHsiTHO, 4?0 B 3KCHJIYaTATOPCKHX OOIIECTBAaX CHCTEM-
HOe, KOJH(HXalHOHHOE MPaBOTBOPYECTBO HE MOXKET [MpH-
BECTH K CQ3[aHHIO BBICOKOPa3BHTOH CTPYKTYPHI: INOCJIeN-
HSIS He T@JbKO HapyllaeTcsi XOJOM 3KOHOMHYECKOro pasEH-
THA® U eflie B GoJibllel cTeNeHH aHTAarOHHCTHYECKHMH TIPO-
THBODEYHSIMH 3KCIVIyaTaTOPCKOro oOllecTBa, HO H He
uMeeT nojA coGoii NOAJHHHO HAYYHOH MHPOBO33pEHYECKOH
H TEOPEeTHKO-NPUKJIAAHOH 6a3bl.

W nuimp B cOLHaNUCTHYECKOM 00llecTBe, Koraa cpopMu-
pPOBAJIHCb HOBBI HCTODHYECKHH THN INpaBa M COOTBETCT-
BYIOIlasi eMy KayeCTBEHHO HOBas CTPYKTypHasi OOLIHOCTb,
GYHKUHOHHPYIOIAs HAa HAayYHBIX OCHOBaX, KOAHGHKaLHUS
nprHo6peraer 3HaueHHe MAeHCTBEHHOro pHYara, CrocoGHOro
NpHUBeCTH INPH 3((PEKTHBHOM €ro HCNOJb30BAHHH K CO3-
JaHHUI0 TapMOHHYHOH, CTPOHHOH IOPHIHYECKOH CTPYKTYpPHI,
KOTOpasi corjacyerci C HYXAaMH COLHAJIHCTHYeCKOro H
KOMMYHHCTHYECKOTO CTpPOHTeabcTBa. [liaomoTBopHas koju-
¢HuKauHOHHAs AesATe]bHOCTb COBETCKOro rocyiapcrBa, ocy-
LlecTBJAsieMasi B CBSI3H C NpPHHATHEM HOBOH KOHCTHTYLHH
CCCP, HOBBIX KOHCTHTYLUHH COIO3HBIX H ABTOHOMHBIX pecC-
ny6JauK NOArOTOBKOH M H3naHueM CBoja 3aKOHOB, Je-
MOHCTPHPYET 3HAYHTEJbHYI0 pPOJb, KOTOPYIO Hrpaer co-
nHaJHCcTHYeCKass KOAM(HKAUus B CO3AaHHH H DPa3BHTHH
BBICOKOCOBEPIIEHHOH IOPHAHYECKOH CHCTEMbL COLHAJHCTH-
yeckoro obliecTBa.

84. OTpaciu npaBa — OCHOBHble MOJApa3jeNeHusi CTPYyK-
Typbl npaBa. O6pamuiascb K CTPYKType Pa3BUTHIX HOPMAaTHB-
HO-3aKOHOJATEJNbHBIX CHCTEM, CJOXKHUBIUHXCA INPH NOCpel-
CTBe aKTHBHOH KOJH(HKAaLUHOHHOH paGOThl KOMIETEHTHHIX
NpaBOTBOPYECKHX OPraHOB (3Jecb W JaJblie B 3TOH IJaBe
HMeeTcs B BHJY pa3BHTasi NIPaBoBasi CHCTeMa 3peJsoro Co-
nHaJucTHyecKkoro obllecTBa — COBETCKoe 0O0lieHapoaHoe
npaBo), CJeAyeT BHJENHTb CPeIH Pa3HOYPOBHEBHIX CTPYK-
TYpPHBIX NoJpa3jesneHuil oTpacyau npasa.

Ortpacan npaBa — HauGoJiee  KpyNHBlE, LEHTPaJbHbIE
3BeHbsl CTPYKTYpHl coBeTckoro npaBa, OHH OXBaTHBAIOT
OCHOBHbIE, KaYeCTBEHHO ocoOble BHABI OOLIECTBEHHBIX OT-
HOIEeHHH, KOTOphle MO CBOeMY TIJyOHHHOMY 3KOHOMHYec-
KOMY, COLHAJIbHO-TIOJINTHYECKOMY  COAEPXKaHHIO TPebyioT
060Cc00/IeHHOr0, KOPHIHYECKH CBOeOOPa3HOro peryJHpoBa-
HUsA. B cOOTBeTCTBHHM C 3THM AJS1 OTpacjell NpaBa Xapak-

6 Cm.: Mapke K, dureanc ®. Cou, T. 37, c. 418.
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TepHO TO, YTO OHM OOecneyHBalOT CNelH(pHUYECKHe 1ODH-
JHYeCcKHe PEeXHMbI IPaBOBOTrO PEryJHPOBAHHUS.

[Tox OpHAHYECKHM pexHMoM (B AaHHOH g6jacTH npa-
BOBHIX fBJIEHHH) cCJedyeT MOHHMaTbh OCOGYIO, \UeJOCTHYIO
CHCTEMY DEryJIiTHBHOIO BO3AEHCTBHS, KOTOpas .xapakre-
pH3yeTcss cheuudHYeCKUMH INpHEMaMH DeryJHPOBaHHS —
0coObIM TNOPSAKOM BO3HHKHOBEHHS H (OPMHPOBaHHsA CO-
JlepXKaHusl NpaB H 00sf3aHHOCTeH, HX OCYIeCTBJEHHS, CIle-
LUQHKOH CaHKUHMH, COCO0O0B HX peajH3allvH, a TaKxe Jefi-
CTBUEM eJMHBLIX NPHHLHUIOB, OOLIHX IOJOXKEHHH, pacnpo-
CTPAHSAIOLIUXCA Ha JaHHYI0 COBOKYNHOCTb HODM. XOTf
CTelleHb CNEUH(HUKH OTPacjeBBIX DPEXHMOB MOXKET ObITb
pas3aH4HOH (OHH MOryT OBITb TeHepaJbHBIMH, BHIOBBIMH,
CneuHaJbHRIMH), KaXJAas OTpacib IpaBa C IOPHAHYECKOH
CTOPOHHI BHJeJsieTcsl B NPaBOBOH CHCTeEMe HMEHHO TaKHM
pexxuMoM peryaupoBanusi. OrTpaciieBoii pexHM B paMKax
COOTBETCTBYIOIEr0 Yy4YacTKa INpPaBOBOH JAEHCTBHTEJbHOCTH
NPOHH3BIBaeT BCe YaCTHUB IPaBOBOH TKaHH, BeCb KOM-
NJIeKC CBOHCTBEHHOIO0 AAHHOH OOGILHOCTH HOPM HOPHAHYEC-
Koro uHCTpyMeHTapus’. IIpH 3TOM OTpac/ieBOH , pexuM
OTJIMYaeTcsi H3BECTHOH 3aMKHYTOCTbIO, CBOEro poja <cyBe-
PEHHOCTBbIO M NOAMEYEHHBIM B JIHTEpaType HakTOM HeNpH-
MEHHMOCTH K OTHOUIEHHSM, peryJupyeMbIM JaHHOH OT-
pacibio HOpDM, Jexauux 3a ee npepenamud, IToromy-To
CTOJIb BaXXHLIM, KJIOUEBBIM B IIPAKTHYECKOH XKH3HH, B TOM
Yyucje NPH PacCMOTPEHHH IOPHJAHYECKHX JeJ B IOPHCHHK-
IIMOHHBIX OpraHax, fBJISIETCS pelleHHe BONIPOCa O TOM,
«MOJ| 3THAY» KAaKOro IODHAHYECKOTO pexkuMa (rpaxiaH-
CKOro HJIM TPYAOBOrO IpaBa, rPax<JaHCKOrO HJH CEMEHHOro
npaBa, YroJOBHOTO HJIH aJAMHHHCTPATHBHOTO NpaBa H T. A.)
nonajaer JAaHHBIA KH3HEHHBIA cayyai.

OrpacneBoH peXXUM — SIBJeHHE CJI0XKHOe IO CBOEMY
crpoedno. HauboJsee cyllecTBeHHBHIE €ro YepTH MOTYT
ObLITh OXapaKTepH30BaHbl INPH NOMOLIH JABYX OCHOBHBIX
KOMIIOHEHTOB, COOTBETCTBYIOIUHUX CTOPOHAM  HHTeJJIEK-
TYaJIbHO-BOJIEBOI'O COJAEPXKAHHS INpaBa: a) OCOOBIX mNpHe-

7 C RaHHOH TOYKH 3DeHHs 3acC]yKHBaeT IOANEPKKH MHeHHe
P. O. Xanopuuo#t o TOM, YTO A/ OTpacieil npaBa IJIaBHHIM KDHTEpH-
eM HX pa3rpaHHYeHHs HapALy C eIHHCTBOM IIpeJMeTa SHBJISETCH <«Ha-
JHYHe CneundHYeckKoro MeTofa H  CBOHCTBEHHHIX €MY IIPaBOBRIX
cpencts» (CoB. rocyaapctBo u npaso, 1978, Ne 9, c. 131).

8 CM.: Muukesunu A. B. CooTHOIIEHHe CHCTEMLI COBETCKOTO
npaBa C CHCTEMOH COBETCKOTO 3aKOHOZATEJbCTBA. — YUeHble 3aIHCKH
BHHUHC3. Bun. 11. M,, 1967, c. 11.
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MOB peryJaHpoBaHis, chnelH(bHKH peryJsTHBHBIX CBOHCTB
JaHHOro 0oGpazOBaHHS C BOJEBOH CTOPOHH €ro Cojaepxa-
HHusA, 6) ocgOeHHOCTeH NPHHUMIOB, OOLIMX MOJOXKEHHH,
IIUX COJepKaHHe MAHHOH OTpacJH C HHTeN-
JIEKTYaJIpHOH CTOPOHHI.

Omnpéznensioliee B OTPAc/AeBOM pexHMe — 0cO6eHHOCTH
PEryAsSITHBHBIX CBOHCTB MAaHHOH NpaBOBOH OOIIHOCTH, NpH-
CyWIUX efi PUEMOB peryaHpoBaHHs. [lJs riaBHHIX NOApas-
JleJIeHHH INpaBOBOH CHCTeMbl — OCHOBHEIX OTpac/eil — 3TH
OCOGEHHOCTH HACTOJNBKO 3HAYHTEJbHB, 4YTO OHH BOIJIO-
HIal0TCSl B CBOeOOpa3HBIX, CcHelH(PHYECKHX TOJbKO JJf
IaHHOH OTpacJu MeTOfe H MeXaHH3Me INIpaBOBOIO pery-
aupoBaHus. M XoTa oTpacieBble MeTOAB H COOTBETCTBYIO-
e MM MeXaHH3MBl II0 CBOHM HCXOJHBLIM 3JeMeHTaM IIo-
CTPOeHbl Ha ABYX NpPOCTeALIMX HayajJaXx — LEHTPaJH30-
BAaHHOM H JHCNO3UTHBHOM peryaupoBanud (1.17.4.),—
nocJjelHHe B KaXAOH OTpac/H B COUYETAHHH cO BCeH COBO-
KyNHOCTbIO CIOCOG0B IPaBOBONO BO3AEHCTBHS (03BOJe-
HHUSMH, 3alpeTaMHU, IO3UTHBHHIM 006s3biBanneM) (1.17.5—6.)
NoJyyaloT cBoeoOpa3HOe BhIpaxKeHHe, DTO H OTpaxKaeTcs
IpexJe Bcero Ha IMPaBOBOM cTaTyce CyObeKTOB — IJaB-
HOH yYepTe KaXKJOH OCHOBHOH OTPac/M MOJ YIJIOM 3peHHs
NPHCYILHX el MeTOJa H MeXaHH3Ma peryJHpOBaHHS.

Hns xaxpnoii OCHOBHOH OTpac/H XapaKTepeH TaKxke
CBO/l, BecbMa CBOeoOpa3HBIi «Habop» OTpac/JeBHIX INpPHH-
L[MNIOB, OOILUMX MOJIOXKeHHH, o0pasymolHx o6Lyl YacTb
orpacau. Ho Bce ke pemaoliee, Y10 NPHAAEeT NPaBOBOMY
PeXHMY OCHOBHBIX OTpac/edl IOpPHIHYECKH 4YeTKOe, KOH-
TpacTHOEe BbIpaXk€HHe H MO3BOJIET paccMaTpPHBATb €ro
B KayecTBe BHAOBOIO HJH Jaxe TreHepaJbHOro, — 3TO
HaJiH4He OCOOBIX, TOJbKO AAHHOM OTPACJH NPHUCYLIHX Me-
TOJA U MEXaHH3Ma PeryJHpOBaHHs.

KoHeuHo, lopujuyecKkHe NPH3HAKH — JIHIIb NMEPBBHIA lIar
NpH paccMOTpeHHH oTpacied mpaBa. OHH CJIyXKaT TOJBKO
OCHOBAaHHEM NJIS BbIYJIE€HEHHS OObEKTHBHO CYILECTBYIOLIHX
nojpasfiesleHHii B NpaBOBOH cHcTeMe. B KaXAblH AaHHBIA
MOMEHT HaJIHyHe 0co00ro IOPHAHYECKOTO pexKHMa pery-
JHPOBAHH M ero HaubGoJsee SPKHX [JJl OCHOBHBIX OTpac-
Jeil yepT — crnelH(HYECKOro MeTOAa H MeXaHH3Ma pery-
JUpOBaHHs (KOTOpHIE MPOSIBJSIOTCS Npexae BCero B OCO-
6eHHOCTAX INPaBOBOIO CTATyCa CYOBEKTOB) — CJAYXKHT He-
NOCPEACTBEHHHIM H INPHTOM IPAaKTHYECKH BaXHBIM, 6e3-
OIIHGOYHBIM IIOKa3aTesjeM TOro, YTO Nepel HaMH peajibHO
CyILleCTBYyIOlllee NOJpa3je/ieHHe B NPaBOBOH CHCTEMe, ca-
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MocTOsITe/IbHAsA OTPac/b NnpaBa. B To e BpeMsi, HECOMHEH-
HO, CaMH IODHAHYECKHE NPH3HAKH HYXKAAIOTCH B OOBsCHE-
HHMH; BCe OHH IIPDOH3BOJHLI, 3aBHCAT B KOHEYHOM CYETe OT
MaTepHaJbHBIX YCJHOBHH »XH3HH oOulectBa. Uro6u ycra-
HOBHTb TIeDBHYHble OCHOBHI JeJeHHSl NPaBa Ha OTPaCJH,
HeoOXOMHMMO KaXKAHH pa3 ofpaumaTbcs K CHCTEMaTH3H-
pylolHuM ¢aKTopaM, KOTOpHe OO0yCJOBJIHBAIOT CTPYKTYPY
npaBa, U NpexJe BCEro K TOMY, YTO ONpefelsiolllee 3Ha-
YeHHe npH (GOPMHPOBAHHH NOApa3jeseHuil NMPaBOBOH CHC-
TeMbl HMMeeT INpeiMeT NpPaBOBOro peryaupoBaHus. Orpac-
JIEBOM PEXHM pEryJHpOBaHHS Bceria CKJIajAblBaeTcsl MNpH-
MEHHTEJbHO K TOMY HJIH HHOMY BHAY OOLIeCTBEHHBIX OT-
HOLIEHHH, 3KOHOMHYECKOe, COLHAJbHO-NIOJHTHYECKOE CO-
JepxaHHe KOTOpOro INpefonpenenser H <caM (akT ero
(opMHDPOBaHHS, H €ro IPHAHYECKYlo cnelHdpHKy. JIOMKHBEI
ObITb NPHHATH BO BHHMaHHe H JPYrHe CHCTEMaTH3HPYIO-
He GaKTOPHl, a TaKkKe OTHOCHTEJbHASI CAMOCTOSITENbHOCTD
IOPHAHYECKHX DeXHMOB, BO3MOXKHOCTb HX pacnpoCTpaHe-
HHS Ha MHBle, HecleuHdHyecKHe oTHoleHHs. Kpome Toro,
BaXKHO YUYHTHIBaThb CyG'beKTHBHble (DAaKTOpPH, B TOM HHCJIE
BO3MOXKHOCTb OLIHOOK 3aKOHOAATeJsl B ONpENeNeHHH I0pH-
JHYECKOTO pPEeXHMa, HCIOJb3yeMOro IpH ONOCPeACTBOBa-
HHH JaHHBIX OTHOIICHHH.

5. Mpodpuaupyomue  (byHnraMeHTaJbHble)  OTPACIH
npaBa. PasBuTas npaBoBas CHCTeMa — CJIOXHHIH, cnasH-
HBIJi JXECTKHMH 3aKOHOMEDHBIMH CBSI3fIMH OPTaHH3M, OTJ/IH-
Yaouuiics MHOTOYPOBHEBLIM XapaKTepOM, HepapXHYECKHMH
3aBHCHMOCTSIMH.

BMecTte ¢ TeM, Kakoil OB CJIOXXHOH, MHOTO3BEHHOH IO
cBOeH CTPYKType HH Obl1a pasBHTasi NpPaBOBasi’ CHCTeMa
(a Takoi pa3BHTON CHCTeMOH H SBJsieTCs NPaBO 3PeJIOro
COLIHAJIHCTHYECKOro o6IlecTBa), B Hedl HEH3MEHHO He3HO-
JEeMbIM, YCTOHYHBBLIM, CTAGHJBHBIM OCTaeTCd KOMIIJIEKC
npopuaupyomwux (pyHIiaMeHTaJbHbBIX) OTpacjeff, K KOTO-
pOMy NPHMEHHTEJbHO K COBPEMEHHOMY COBETCKOMY INpaBy
OTHOCATCS TOCYNapCTBEHHOE INpPaBO, AaAMHHHCTPAaTHBHOE
npaBo, I'PaXKAaHCKOe NpPaBO, YroJIOBHOE INPaBO, a TaKxke
npoueccyasbable otpacad. OHH 06pasyloT ¢ 0pHAHYECKOH
CTOPOHH BeAyllyl0 YacTb Da3BHTOH NPaBOBOH CHCTEMEI, ee
HepaspyluuMoe fApo. B cooTBeTcTBHH ¢ MPO(UIHPYIOIHMH
oTpacnsMH (GopMHUDYIOTCS H GYHKUMOHHDPYIOT Ha 06ase cob-
CTBEHHBIX BMJOB OOLIECTBEHHBIX OTHOLIEHHH, 00pasys B
TO X BPEeMs CeMbH CTPYKTYDHHIX TNOADa3NeseHHH, Npyrue
OCHOBHEIE OTpacJii — TPYAOBOe MNPaBo, 3€MeJbHOE INpaBo,
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KOJIX03HOe NpaBo, ceMeiiHoe npaBo, (HHAHCOBOE MpaBo,
NpaBo COILHAJBHOTrO obecneyeHHsl.

OrnnynTeNbHBIE OCOOEHHOCTH NpodHAHpYIOIHUX (dyH-
JNlaMeHTa/JbHBIX) QTpacjeld, pacKphBaiollMe HX 3HaueHHe
B KayecTBe spa NMPaBOBOH CHCTEMBI, 3aKJIOYAIOTCS B TOM,
YTO OHH OXBAaTHIBAIOT TaKHe BHABI OOLIECTBEHHBIX OTHOIIE-
HHHA, KOTOpble MO CBOeMy TIJyOHHHOMY 3KOHOMHYECKOMY,
COLIMAJ/IbHO-TIOJITHYECKOMY CONEDXKAHHIO TPebyroT Kauect-
8eHHO (B80e06pPA3HO20, UCX00HO20 nO chneyugpuxke npaso-
8020 pezyaupos8aKus W ITOTOMY INDPeIONpPelessiOoT OCHOB-
Hble, THIOBble OCOGEHHOCTH IOPHAHYECKOrO HHCTPYMEHTa-
pus. B cBsA3H ¢ 3THM ¢yHAaMeHTaJbHble oTpacau: 1) Hc-
YyepnbiBalolle KOHUEHTPHPYIOT TeHepaJjbHble HOPHIHYECKHE
PEXHMBI, TPYNNOBble METONbl IIPaBOBOTO  DEryJHPOBAaHHA,
2) oTHYAIOTCS IOPHAHYECKOH YHCTOTOM», sIPKOf KOHTPACT-
HOCTbIO, IODHIHYECKOH HECOBMECTHMOCTbIO H TeM CaMbIM
HCKJII0YAI0T BO3MOXHOCTb B3aHMHOrO CyGCHAHMapHOrO NpH-
MeHEeHHs] BXOJASALIMX B JaHHbIE OTPAcC/JH HODM, 3) IOpHAH-
YeCKH NEePBHYHBI, T. €, COIepXKaT HCXOIHbIA IPaBOBOH Ma-
TepHaJl, KOTOPHH 3aTeM TaK HJIH HHaue HCMOJb3yeTcs INpH
¢opMHpOBaHHH NpPaBOBLHIX pPEXHMOB APYTHX oTpacieil, H
BCJEACTBHE 3TOTO BHICTYNAIOT B KayecTBe 3arVIaBHBIX MOA-
pasieseHHll LleJBIX TPyNN, ceMel oTpaciell npaBa, HampH-
Mep, TpaXKIaHCKOe NpPaBO — 3arJlaBHOH YacTbi0 CEMbH OT-
paciell LMBHIMCTHYecKoro mpoduas (cM. cxemy 9), 4) B
CBOefl COBOKYMHOCTH, KaK H TOJIOXXKEHO SIAPY LEeJOCTHOM
CHCTeMBl, HMeIOT CTPOHHYIO, 3aKOHUEHHYIO apPXHTEKTOHHKY,
CTMasiHBl YeTKHMH 3aKOHOMEPHBIMH 3aBHCHMOCTSIMH, Hepap-
XHYeCKHMHU CBSI3SIMH.

st Toro 4ToGHl HarssigHee MPEACTaBUTb CBSA3H, 0GbEK-
THBHO CYyLIeCTBYIOIHE MeXAY NPOGHIHPYIOIIUMHE OTpac-
asaMu, obparuMcs kK cxeMe 10. OcHoBomosaraiouieit or-
pac/ibio Bcell NMPaBOBOH CHCTEMHl fIBJISIETCS] TOCYNapCTBEH-
Hoe mpaBo. Hax HuM Kak OBl HAaACTPaHBAIOTCSA, C OXHOH
CTOPOHBI, aJMHHHCTPATHBHOE H T'DaXKJaHCKOe NpPaBO — JBe
NpOGHUIHPYIOLIHe OTPACJH DEryJsTHBHOTO IMJaHa (H HMEH-
HO JBE, NOTOMY YTO BOMJIOIIAIOT B CBOMX IOPHIHYECKHX
pexXHMax B HauboJjiee «YHCTOM» BHJAE TMepPBHYHbIE IO CBOe-
My 3HaYeHHMIO Hayaja — LEeHTPaJH30BAaHHOE M JIHCIO3HTHB-
HOE peryJHpoBaHHe), a C APYroH CTOPOHHI, — NPOdHIHDYIO-
mas oTpacib, HaleJeHHass B OCHOBHOM Ha BHINIOJIHEHHE
OXDaHHTEJbHbIX 3a]a4, — YyroJoBHOe mpaBo. A paibuie OT
rocyJlapCTBEHHOIO M YKa3aHHHX TpeX APYTHX NpoduH«
PYIOIIHX MaTepHaJbHBIX OTpac/ell npaBa (rpa)kIaHCKOro,
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Cxema 9

OTPACJIM COBETCKOTI'O IIPABA
LIHUBU/IUCTHYECKOTO TPO®UJIS

I'paxcrancko-
NPOLCCCYUTBHOC
MpaBo

Ilpyrvie OCHOBHbIC KomMrinexcHsie oTpacriu:
orp?cml: (mprMepbI)
1

17 1L

N

m
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o L
—_————
npaso

npaBo
Mopckoe npaso

CenbCKOX03AHCTBEHHO

o
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TpynoBoe npaso
Konxo3Hoe npaBo
CemeliHoe, nipaBo
3emMeibHOE NPaBoO

— — — .—
Xo3siicTBeH HOE NIpaB
Iprponoo xpa HUTeN b

-

PAXIAHCKQL MPABO

a[MUHHCTPATHBHOIO, YLOJOBHOTO) HAYT TeHEeTHYeCKHe,
(GYHKUHOHAJbHEE H CTPYKTYDHBIE CBSI3H K COOTBETCTBYIO-
IMM TPeM NpPOLECCyaJbHEIM OTPAC/sM — rpakKAaHCKOMY
NpoLecCyaJbHOMY,  aAMHHHCTPATHBHO-IPOLECCYAJLHOMY,
YTOJIOBHO-TIpOLIeCCY aIbHOMY®.

9 B ortauyne oT mpexHeRr nosuuuu («[Ipo6icMbl TeopuH NpaBa»,
T. 1, c. 142) aBTOp 3THX CTPOK paccMaTpHBAeT IIbIHE H IPOLECCyalb-
HbHle OTPacAH B KayecTBe GYHAAMEHTAaAbHHX, Npodumupyowux. Xors
npolleccyastibHee OTPacid Kak Gbl HanCTpaMBAOTC Hal  yHmaMeH-
TaNbHEIMH MaTepHaNbHLIMH, TeHeTHYecKH H YHKUHOHANbHO 3aBHCAT
OT HHX, Bce Xe oun 06pasyloT HeoGXOAHMYIO, 00s3aTeJbHYI0 YacTb
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Cxema 10
MPOPUJ/INPYIOIIUE OTPACJ/IM COBETCKOIO TIPABA

I IpoueccyanbHbie OTpACIIH

T paxgaHcko- AMHHHCTPaTHBHO- YrosoBHoO-
npoleccyansioe |- — — mnpoueccyansiioc |- — npoueccyansiioc
npaso npaeo npaBo

L____/!__{__J

MartepuanbHbie oTpaciu

T paxpaHcKoe AnMiHUCTpaMB- | YronosHoc
npaBso Hoe NpaBo NnpaBo
PerynamiBHble yHKUMH !Oxpmmrenbum pyHKUMA
T'OCYOAPCTBEHHOE IIPABO

UYerkas, 4yTh JU He MAaTeMaTHYECKH COBEpIlUeHHas ap-
XHTEKTOHHKAa NPOGHJIHDPYIOLIUX OTpacjedl MOXKET Ha mep-
BHIl B3IVISJ CO3/aTh BIeYaT/eHHe M3BECTHOH aNpHOPHOCTH.
B nmeficTBHTENbHOCTH K€, ONHAKO, TNepel HAMH OAHO H3
SIDKHX TNPOSIBJIEHUH INPUCYUIHX TNpaBy ClHeUHPUYECKHX 3a-
KOHOMEpHOCTE, TOro, 4YTo IpPH BCEM MHOroo6pasud OT-
PacjeBbIX MIOPHAMYECKHX PEXKHMOB CYIIECTBYIOT HayaJb-

camofi OCHOBH INpaBOBOA cHcrembl. HblHe, cyasi mo BceMy, Haspeln
IS TIIATeJbHOTO OOGCYXXIeHHS BONpPOC, He OGPETalOT JH YKa3aHHbe
BHlle KayecTBa (yHAaMeHTAJbHHIX OTpacjielfl Takue BaXKHble IOApPas3-
JleIeHHsl COBETCKOM NPaBOBOH CHCTeMBI, KaK TPYyAOBOe H 3eMejbHOoe
npaBo. Bo BcsAKoM caydyae CBOHCTBEHHble HM IODHAHYECKHE DeKHMBI
CTaHOBATCA ‘Bce Gosee CaMOOGHLITHEIMH H IO OTHOWIEHHIO K DSAY APY-
THX oOTpacjef MOryT OHITb OXapakTepPH30BaHH B KauccTBe I€PBHY-
HHIX.
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Hble, HCXOJHbIE 3JIEMEHTHl I0PHAMYECKOrO HHCTPYMEHTapHS
(pery/iaTHBHBIE M OXDAHHTENbHBlE MEXaHH3MBbl; LEHTPaJH-
30BaHHblG H JAHCNO3HTHBHBIE HayalJla, MarepHa/JbHOE H
npoueccyasnbHoe). M Bce 310 mosyyaer mepBHYHOE H HC-
yeprbiBalollee BOIJOLIEHHE B NPOPHIHDPYIOLIHX OTPaAC/sX.

B coBerckoll lopupMyeckofi Hayke, moxanay#, HeT APYrofi rpynnu
BOMNPOCOB, KOTOpHle 6bl C TAKHM NOCTOSHCTBOM IPHBJIEKAJH NOBHILIEH-
HOe BHMMaHHe CIIEIMAJHUCTOB BO BCeX o6jaacTiX IOPHAMYECKHX 3HAHHA,
KaK BOMPOCH COCTABA M COOTHOUIGHHST OTpaciefl COBETCKOro Ipasa.
U He TONBKO NpHBJEKaNH BHHMaHHEe, HO M BHI3HIBAJH 3aTsXKHLIE, NOA-
gac BecbMa OCTPLIe CIOPH.

He sarparuBasi BCeX BONMPOCOB NPOHCXOXSIUIHX JHCKyCCHfi, XOTe-
Jgock GH 06paTHTh BHUMAHHE Ha TEPMHHOJIOTHYECKYIO, B RAHHOM CJIy-
Yyae BeCbMa CYLIECTBEHHYIO, CTOPOHY NpOGJeMBl.

Cytb npobneMH 3akjioyaeTcss B TOM, 4YTO B JIHTepaType OOHUM
TEPMHHOM «OTpacib NpaBa» 06Go3HayaloTcs 0sa GAH3KHX, BHellHe IO-
XOXHX, HO TeM He MeHee pas3Hblx sBJeHHs. B OXHHX cjydasx -TOX
OTpacibl0 HMeeTcs B BHLY cdepa NpaBOBOro peryJHpOBaHHs — Jiobas
COBOKYNIHOCTb INPaBOBHIX HODM, BBIAEJNCHHAs MO TNpPEAMETY peryaupo-
BaHHs; B JPYTHX — peanbHbif, OOGBEKTHBHO CYLIECTBYIOLIMA 3JEMEHT
LEJNOCTHOM  CHCTEMH — IpaBa KaK  EIHHOrO  CTPYKTYPHPOBaHHOTO
o6pa3oBanusi. YUeM OOBACHHTL TaKoe pa3HOYTEHHe OAHOTO H TOrO Xe
TEePMHHA?

IyMaercs, 31ech MBI CTaJKHBaeMCs C HEraTHBHOA CTOPOHOA BHI-
paGoranHoro B Hamefi Hayke B KoHue 1930-x romoB TeopeTHuec-
KOTO IOJIOXKEHHS O TOM, HYTO OTPacjH INpaBa OTIPAaHHYMBAIOTCA APYr
OT Apyra mo NpeiMeTy NPaBOBOTO peryJupoBaHus. B uemoM 3T0 Teo-
peTHYecKoe IOJIOXKEHHe, HECOMHEHHO, MOJKHO ObITb OTHECEHO K JOCTH-
JKEHHAM COBETCKONl INpaBOBOf MBICJH: OHO OPHEHTHPOBAJO Ha <«IpH-
BA3Ky» IOApasjeseHHfi NMPaBOBOA CHCTEMH K ONpejesIeHHHIM YydacTkKaM
couuasnbHoOR kHu3HH. Kaxjaoe noxpasneneHHe npaBOBOA CHCTEMH HMeeT
cBOfl mpegMeT, KOTOpHi MROroe OGBACHSET B €ro IODHAWYECKHX OCO-
G6enHocTsAx. TeM He MeHee NaHHHII KpHTepHAA Bce Xe SBJseTCs He-
JOCTaTOYHO onpefgeneHHHIM. OO6llecTBeHHHE OTHOIUEHHS MHOr00G6pas-
HH, HMEIOT PAN YPOBHefl, NepeceKalOUIMXCsA KJIaccOB, IpHUEM Hepen-
KO TNpaBOM ONOCPEACTBYeTCSH  JesiTeJbHOCTh (HampuMep, TpPYZOBas),
KOTOpasi OXBAaTHBAETCA MHOTHMH DPa3sHOBHAHOCTAMH  OGLIECTBEHHHIX
cBA3efi’, a HapsLy ¢ APOGHEIMH TpYyNnaMH OGLIECTBEHHHX OTHOIIEHHMA
CYIIeCTBYIOT OCHOBHHIE H TIyo6ajibHeHe HX BHAH. IToatomMy ¢ HcmoJs-
30BaHHEM <YHCTOTO» NPEeIMETHOT0 KPDHTEPHS O0Ka3ajoch BO3MOXHHM
He TOJbKO OGpHCOBaTh peasbHO CYIIECTBYIONMHe NOApasfeNeHHs mpa-
BOBOA CHCTEMBl, HO M BHIENHTb Cdepnl, OGUIHPHHE 30HH IIPABOBOTO
peryaupoBaHHs (NPOMBINLJIEHHOE IIPaBO, IPAaBO TEXHUYECKOro Mporpec-
ca H T. 1.), KOTOpHe, Kasajnochb Gbl, TaKxe, B CHJIY HaJHYHA Y HHUX
oco6oro mpexMeTa, AOJIKHH DPacCMaTPHBATbCA B KayecTBe oOTpaciedl
npasa.

Mexay TeM MNOCTORHO NPHCTAJLHONO BHHMaHHS cJexylollee: IO
CylllecTBY NpH 060OCOGNEHMH B 3aKOHOXATENLCTBE, HAa MPaKTHKE H B
HayKe peasibHbHIX NMOJAPA3NENeHHA NpaBoOBOf CHCTEMBl, B TOM YHCJE NPH

WCm: Kynpsasues B. H. Ilpaso u nosenennue, c. 63.
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¢ukcnpoBaHHH B KoHue 1930-x romoB mnepeuHs oTpacyefi COBETCKOTrO
npaBa, B JeHCTBHTENBHOCTH NpPHHMManace B pacdeT  IOPHIHUECKas
creunduKa orpacaeil npaBa. 3aTeM, B XOfe NaJbHeAIIEro OCMBICJEHHS
HX o0coGeHHOCTeN, COOTBETCTBYIOLIHE JODHIUYECKHe TNpPH3HAKH (MeTon
PEryMPOBAHUSA, MPHHLHKMNL NpaBa, obLIHe MOJOXKeHHS, GYHKUHH H XP.)
CTaJM ONHH 3a ADYTHM, XOTf H B KayecTBe NOMOJHHTENbHLIX, NPH3HA-
BaTbCS B HayKe.

Korna xe B 1960-x rogax CHCTeMHbIf NMOAXOA Hayaj BO Bce GoJb-
WHX MacwTabax AeMOHCTPHPOBaTb CBOM HeMmajble IO3HaBaTeJbHbIE
BO3MOJHOCTH, B TOM YHCJe B IOPHAHYECKOH HayKe, BBIACHHJIOCH, 4TO
He cayyafiHO B3ATHle B €IMHCTBE H B3aHMOCBSI3H OTPAcIH NpaBa JaB-
HO yXe HMeHyloTcs cucteMolf. CTalo OYEBHAHBIM, YTO NPH BCEX OCO-
GeHHOCTAX INpaBa KaK CHCTeMHOro o06pasoBaHHS GoOJbIIHHCTBO OOmIe-
NPH3HAHHHIX OTpacjeii mpaBa (bakT, NOATBEPXKMAMOUIHH, YTO B CBOE
BpeMsi caMOil INpaBoBof MaTepHeRl OB NPOXHKTOBAH HX IepeyeHb)
XOpOLIO BNHCHIBAETCA B MOHATHE 3JIEMEHTa WEJNOCTHOH  cHcTeMbill,
OTpaciu mnpaBa, KaK H BCAKHe HHHE 3/J@MEHTH CHCTeMbl, XapaKTepH-
3YI0TCS BHYTPEHHEH LEJOCTHOCTBIO, HaXORATCA MeXAy co60f B CJOXK-
HHX TeHEeTHUeCKHX, (GYHKIHOHAJBHBIX H CTPYKTYPHBHIX CBSA3fX, B3aHMO-
nefcTBYIOT (U4TO, KCTAaTH, H OTKPHIBAET BO3MOXHOCTb Da3rpaHHYHBATh
OTPacHM IO CTPYKTYPHHIM NpH3HaKam)1Z

Mexny TeM OTpaciH npaBa — 5TO HMEHHO 3JIEMEHTHI LeJOCTHOM
cucTeMBl. A oTciona Lesecoo6pa3HO OrPaHAYHTH NPHMEHeHHe TepMHHA
«OTPacib» TOJBKO TeMH NPaBOBHIMH 06pa30BaHHSAMH, KOTOPble B Ipa-
BOBOAl cHcTeMe 0G6afaloT CBOACTBAMH H XapaKTePHCTHKAMH TaKHX
3JIEMEHTOB.

Koneuno, npu HHKOpPINOPaUHH 3aKOHONATEJbCTBA, NPH O0ObeIHHEHHH
Pa3sHOPORHOIO NpPaBOBOTO MaTepHaJla B HAayYHHX H y4eOGHHX LeJasX
HepelIKO ONpaBNaHO M BhileNeHHe cdep INPaBOBOTO pPETYJHPOBAHHUS.
Ho npu sToM HH Ha MrHOBeHHe Heib3s 3a6bIBaTh, YTO Mepefl HAMH —
KayeCTBEHHO HHOe SBJIEHHE: He MNOJApasfle/ieHHs B caMOM IIpaBe, He
SJIeMeHTHl CHCTEMBl, a NOCTPOEHHS, KOHCTPYHPyeMHe NyTeM BHelIHefl
CHCTEMATH3alHH H CYLIECTBYIOUIHE TOJBKO B IVIOCKOCTH 33aKOHOAATeJNb-
HOfl WJH HaydHO@-cHcTeMaTHKH. X Tak M HYXHO Ha3nBaThb — «cde-
pH», «30HE». CTporoe M KOPPEKTHOE HCNOJb30BAHHE TEPMHHOJOTHH IO
JlaHHOMY BOmpocy GyXeT CHOCOGCTBOBAaTb NMPOBENEHHIO AOCTATOUYHO YeT-
KHX, CYIIECTBYIOIIMX 31eChb PasTPaHHTIUTENLHHIX JHIHHA.

6. BropuuHble 06pa3oBaHHMsi B CTPYKType mpaBa. Pas-
BHTHE NPaBOBHE CHCTEMBI, CKJAJbIBAIOIHECS NMPH TIOCPel-
CTBe HHTEHCHBHOM M MHOIOIDAaHHOR KOAMGDHKAIMOHHOM
paboThl, XapaKTepH3yIOTCS BecbMa CB0eOGpasHbLIM sBJe-
HHEM — HAJHMYHEeM BTOPHYHHIX OOpa30BAHHA B CTPYKType
npasa. CyTb 3TOro siBJIeHHsI BOT B YEM.

11 OpuUM M3 MEPBHIX NMPH XapaKTePHCTHKe CHCTEMBI TIPaBA HCIOJb-
30BaJH oOO6IHe TIONOXEHHS TeopHH cHcTeMn B. M. UxukBanse H
II. A. fImnoabckas B crathe «O CHCTeMe COBETCKOrO MpaBay (CM:
Cos. rocynapcrso u mnpaso, 1967, Ne 9).

12 CMm: Copoxun B. JI. AIMHHHCTPAaTHBHO-NpPOLECCYaNbHOE
npaBo — orpaciae mpasa. — CoB. rocymapctso H mpaso, 1969, Ne 8.
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KonudbuunpoBanuble aKTH, NPH IOMOIIH KOTOPHIX KOH-
CTHTYHDPYIOTCSI H BBIKDHCTAJIIH30BBLIBAIOTCS  CTPYKTYpHBIE
nojpasjeseHyss B CHCTeMe IpaBa, KacaloTCsl Ipexae BCEero
OCHOBHBIX OTpacjedl. VIMEHHo no OCHOBHBIM OTPac/sAM —
rOCylapCTBEHHOMY INpaBy, I'DaXKAaHCKOMY IpaBy, YroJoB-
HOMY IIpaBy, NpolLeccyaJibHOMY NpaBy (B MeHbllell Mepe,
KaK NOKa3blBaeT OIBIT, N0 aJMHHHCTPAaTHBHOMY) — NPaBoO-
TBODYECKHE OpPraHbl BHIPabaThIBAIOT CHCTEMHBIE HOPMAaTHB-
Hble 0000LIeHHs,, 3aTparuBaolllye IJIaBHOE, YTO C IOPHIM-
4eCKON CTOPOHB OOBEKTHBHPYET 3TH OCHOBHHE OTPAaCJH, —
cnenudHyecKHil MPaBOBOH DEXKHM, BHIpAXKEHHHIH B 0co60M
MeToJe H OTPacjeBOM MeXaHH3Me MpPaBOBOI'O DETyJHpO-
BaHHA. ‘

BMecte ¢ TeM ¢ pa3BHTHeM 3aKOHOJaTeJbCTBa, 06yc-
JIOBJIEHHOTO MOTPeGHOCTAMH IKOHOMHMYECKHX, & TaKxke CO-
IIMaJIbHO-TIOJIUTHYECKHX M HHBIX TOCNOACTBYIOILHX OTHOLIe-
HUH, H3AI0TCS KOMIJIEKCHBIE aKThl, 3aTParHBalollHe LeJsble
chepH couHaNbHOR KXH3HM (X03AHCTBO, 3ApaBOOXpaHeHHe,
OXpaHy M palMOHaJbHOE HCINOJNb30BaHHE NMPHPOAHBIX 06beK-
TOB M T. 1.) HJH HX Y4acTKH. B atux cayyasx ¢opmupy-
I0TCS. KOMIJIEKCHbIE OTPACJH 3aKOHOAATeJbCTBA, B KOTOPHIX
o0beNHHAETCS IO TOMY HJH HHOMY NpeIMETHOMY, TeMa-
THYECKOMY U ILIeJIEBOMY NPH3HAKYy IOPHAHYECKH DPa3HOPOX-
HH npaBoBo#i MatepHaJs. IIpuuem ecanm Takoro poga KoM-
MOHOBKA IOPHAMYECKH Da3HOPOAHOTO MaTepHasa OCYILeCT-
BJIeHa He INyTeM NPOCTOTO0 KOPNOPATHBHOTO €ro cOCpeno-
TOYEeHHS B OJHOM JOKyMeHTe, a NyTeM KOAH(PHKAUMH H,
cJIe0BaTeNbHO, O0OTrallleHHsl CONepXKaHUsl NpaBa, BBEJEHHUs
B NMPaBOBYIO TKaHb HOBHIX CNelH(pHYECKHX CHCTEMHBHIX HOP-
MaTHBHBIX 06GOOLIeHHH, TO B pe3yJabTaTe MOTYT CJIOXHTbCA
HOBHE, OTHOCHTEJBHO CaMOCTOSTEJNbHble INpaBOBble 06pa-
30BaHHA!S,

13 OTHOCHTeNbHO CaMOCTOSATENbHHE IIPaBOBble 06PasoBaHHs BO3-
HHKAIOT TOJBKO TOrNa, Korha ¢opMHpPOBaHHe KOMIVIEKCHOR o6aactu
3aKOHOJAATEJIbCTBA CONPANEHO C U3MeHeHuem Co0ePicarus TPaBOBOTO
peryaupoBanns. CiefoBaTeNbHO, He BCAKash KOMIIOHOBKAa IMPaBOBOTO
MarepHana B cdepe 3aKOHONATeNbHOR CHCTEMaTH3alHH BhHIpaxaer
CTPYKTYDHHE OCOOEHHOCTH NPaBa Kak TakoBOro. JIMmWb KOXHGHUHPO-
BaHHBIE KOMIJIEKCHHIE aKTH, BHOCSIlMe B NPaBOBYIO TKaHb HOBHIE 3Je-
MEHTH — cneuHdHYecKHe CHCTEMHbBle HOPMaTHBHEIE 0GOGIMIeHHS, — MO~
I'YyT NpPUBECTH K TOMY, 4TO CKJaJblBaeTcsi KOMIJIEKCHOe HOpMAaTHBHOE
o6pasoBannue.

IanHoe 06cToATENBCTBO NPHXOAHTCS NOAYEPKHUBATH MOTOMY, HTO,
HECMOTPA Ha cCHneuHaJbHO CAEJIaHHble aBTOPOM 3THX CTPOK NOSCHEHHS
(cm.: CTpykTypa coBerckoro mpasa, ¢. 66), B JIHTepaType MHCIb O
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W pefictBUTeIbHO, B NMPaBOBOM CHCTeMe Hapsay ¢ oOc-
HOBHBIMHM TIOJpa3ieJieHHsIMH, KOTOpble 0060c06JA10TCS 10
IOPHAUYECKHM DPEeXHMaM, BHIPAaXKEHHBIM B 0COOBIX MeTONax
H MeXaHH3Max peryJHpOBaHHs, HMelTcs 00pPa30BaHHSA
KOMILJIEKCHOTO XapakTepa, TaKHe, KaK MOpPCKOe IIpaBo,
6aHKOBCKOE NpaBO, XO3SHCTBEHHOE NPaBO, CTPAaxOBOe Mpa-
BO, IPHPOJOOXPaHUTENbHOR NMpaBols,

O1H 06pa3oBaHus SBAAIOTCH KOMIJIEKCHHIMH B TOM CMBIC-
Jie, 4TO HOPMBI, B HHX BXOJfIlHe, He CBS3aHH €IHHHIM
METOJOM M MEXaHH3MOM pEeryJHpPOBAaHHS, MOYTH BCE OHH
HMEIOT <IIPOMHCKY» B OCHOBHLBIX OTpacasx (HampHMep,
HODMBl MOPCKOTO IpaBa MOXHO COBEpPIIEHHO TOYHO «pac-
NpefeNUTb» 10 TAaKHM OCHOBHBIM OTpac/sM, KaK aJMH-
HUCTPAaTHBHOE NpaBO, Tpa)KJaHCKOe IpaBo, 3eMesbHOe
npaBo, NpoleccyaJlbHOe NPaBo H AP.).

IOpunnueckue HOPMBI, BXOASIIIHE B KOMILJIIEKCHHE 06-
pPa3oBaHus, OCTAIOTCS MO CBOHM HCXOJAHBIM MOMEHTaM B
IVIaBHOH CTPYKType, B OCHOBHBIX OTpac/isX H Ha HHX pac-
NPOCTPAHSAIOTCS O6IIHEe TNOJIOXKEHHS COOTBETCTBYIOLIHX OC-
HOBHHIX oTpacjiei. Bo BTODHUHYIO CTPYKTYpPY OHH BXOZAT,
BCEe BPeMSI OCTaBasiCb HOPMaMH T'PaxKAaHCKOro, YroJIOBHOTO,
aJIMHHHCTPATHBHOrO, TPYHROBOrO M T, X. NpaBa (CM. cXxe-
My 11).

M Bce xe mepex HaMH ocobasi opHAHYECKass LEJOCT-
HocTb. HoOpMBl KOMIIekcHOro 00pa3oBaHHS 1O HHOMY
NpeAMeTy H MO HHBIM, NMYCTb HE TJIaBHBIM, IOPHIHYECKHM
0CcOOGEHHOCTSIM BTOPHYHO, HHYYTh He Hapyllas apXHUTEKTO-
HHKH OCHOBHHIX OTpacsefi M He HCKJIIOYas M3 HX COCTaBa
HH €IMHOH HODMBI, OOBbefHHAIOTCA B 0COOyi0 OGLIHOCTD.
IOpunnueckne 0co6eHHOCTH NaHHOM. OGIIHOCTH BHIPAaXKEHB!
He B cnenH@HYecKHX MeTONe H MEeXaHH3Me peryJHpoBa-
HHSl, a2 B HEKOTOPbIX OCOOBIX NMPHHIMMNAX, OGIIHX INOJOKE-
HHAX, OTAEJbHBIX CleUH(bHYECKHX NPHEMaxX PeryJHpOBaHHS,
CBHETENIbCTBYIOIIMX O CYIIECTBOBAHHH  CNELHAJBHOTO,
XOTA H He BHAOBOTrO, IODHAHYECKOr0 pexuma (Ha cxeMme 3Ta

KOMIJIEKCHEIX TPaBOBLIX O6PAa30BaHHSIX HHTEPNpPETHPYeTCs HOmYac Ta-
KUM 06pasoM, GyATO EAMHCTBEHHHIM OCHOBAHHMEM JJS HX BHIEJEHHs
ABJSIETC HaJHYHe CAMOCTOATENbHOH 06JacTH 33aKOHOAATeNbCTBA (CM.:
fisuu JI. C. TlpaBo pasBuTOro coumaiuctugeckoro obmectsa. Cym-
HOCTb M MPUHUHNH, €. 95 H cren.).

14 TepMuH <«KOMIUIEKCHAS OTPAC/ib» M CaMyl0 HIEI KOMIJIEKCHHX
oTpacyefl, mpaBna, B HHOM IJIaHe, YyeM 3TO CHAENAHO B HacTosimed KHH-
re, BuABHHYsn B. K. Paiixep (cm.: Pajixep B. K. O6mecrBenno-uc-
TOPHYECKHe THIH cTpaxoBaHusa. M.— JI., 1947, c. 190).
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Cxema 11

COOTHOMEHHE OCHOBHBIX OTPACJIEN1 COBETCKOTO
INIPABA Y KOMINJIEKCHbBIX OBPA3OBAHHM
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cneuuduka o6o3HaueHa OeJbIM MOJieM BHEIIHEro Kpyra).
CrneuuguyeckHe NPHHLUHMNB,, OOlIHe IOJOXEHHS, INpPHEMB
peryJnupoBaHusl, yCTaHOBJEHHbHIE B pe3yJbTaTe KOMILIEKC-
HOH KOAHMGHKAlHH, UMeIOT 3HauyeHue cBOeoOpas3HOro CHJIO-
BOI'O M0JISl, He TOJbKO OObeJHHSIOUIEero OpPHAMYECKH pas-
HOPOAHHIH MaTepHaJ B H3BECTHYIO L€JOCTHOCTb, HO H IPH-
Jamllero eMy TIycTb M BTOPHYHBIH, HO cHenudHYECKH
OTpacJieBOd OTTEHOK, ocobyw oxpacky. M B KoHeuHOM
HTOre OKa3hIBaeTCs, YTO XOTS HOPMbl KOMINIEKCHOH oTpac-
JIM WJIH HHCTUTYTA MOXKHO H HYXKHO «paclpefessaTb» IO OC-
HOBHBIM OTpAc/sIM, HO «3aMKHYTb» HX TOJbKO B paMKax
OCHOBHHIX OTpacJ/iell HeJsb3sl.

3/echb NPOUCXOAHUT CBOEro pofa YABOeHHe (2 B HEKOTO-
PHIX cJayyasX U YyTPOeHHe U T. A.) CTPYKTYPH IpaBa, KOTO-
poe MOJIHOCTBIO corJacyercsi ¢ 00uledHaIocOGCKUMH Ipen-
CTaBJIEHUSAMH O BO3MOXKHOCTH OObeKTHBHPOBAHHSA TOTO HJIH
HHOrO SIBJIEHHS B HECKOJIbKHX NepeKpellluBaloUIuXCsl CTPYK-
Typax, O CyLIeCTBOBAaHUH HepapXHH CTPYKTyp!S. B ToM-TO H
COCTOHT I€HHOCTb MHOTOIJIOCKOCTHOH CTDYKTYpHl MpaBa,
4YTO B IOJHO Mepe 6OraTcTBO, MHOroo6pas3Has OpHIHYEC-
Kas 3Hepruss KOHKPETHOro HOPMATHBHOTO IpeANHCAHUA
PacKpBIBAIOTCS KAaK B MOJPasjelieHHH IJIaBHOH CTPYKTYpHI,
TaK U B KOMIJIEKCHOM o6paszoBaHuH. M uMeHHO B cBoei
MHOIOMEpPHOCTH, B OPraHHYECKOM €JHHCTBE OCHOBHHIX OT-
pacJjeil U KOMIJIEKCHHIX 00pa3oBaHHi pa3BHTas IpaBOBas
CHCTeMa MNpejACTaeT KaK JNeHCTBEHHbI — CTaGUJbHBIA H B
TO JXe BpeMsl NHHAMHYHBIA — OpraHusM, o6Jajanouiuil 3Ha-
YHTEJbHBIMH DPeryJsiTHBHBIMH BO3MOXKHOCTSIMH H CHOCOG-
HBIl OKa3biBaThb Iiy0OKOe W MHOIOCTOPOHHEe BO3LeHCTBHE
Ha oO6llecTBEeHHble OTHOMIEHHUS.

OTtciona H BBHIBOJ NpHKJAagHoro mnopsinka. HeoGxomxu-
MOCTb KOMIJIEKCHHIX HODMAaTHBHBIX aKTOB 00YCJIOBJIEHA
Npexje Bcero TpeGOBaHHAMH 5KOHOMHYECKHX, a TaKxke CO-
LHAJIbHO-NOJIUTHYECKHX H HHBIX TOCHOACTBYIOLIMX OTHOLIE-
Hull. Ho ecTb M lopHaHYecKuH KpPHTepHH, KOTOPHIH B COOT-
BETCTBHH C YKa3aHHOH HeOOXOJHMOCTBIO JaeT BO3MOXKHOCTb
PELIHTb BONPOC O 1e7ecO06pPa3HOCTH H3JaHHS TOTO HJIH

15 IMeHHO NpPH HepapXHH CTPYKTYp «M0Goil 3/eMEeHT Mmosdyyaer
BO3MOXKHOCTb PeaH30BaTb CBOH HOBBlE CTOPOHBI H CBOHCTBa He TOJIb-
KO uepe3 MCXaHM3M TOH CTPYKTYphHL., B KOTOPOil OH sIBJfeTCA 3JIeMeH-
TOM, HO OJHOBPEMEHHO M Yepe3 MEeXaHH3Mbl BCeX HDYTHX CTPYKTyp
uepapxun» (CBuaepckuit B. U, 30608 P. A Hosbe ¢Hu-
JIOC703 CKHE aCMeKThl 3JEeMEHTHO-CTPYKTYPHBIX  OTHowlewuii. JI., 1970,
c. .
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MHOrO KOAHU(GHLUHPDOBAHHOTO KOMILJIEKCHOTO akTa. IJTOT
KpUTepHil 3aKJ/0YaeTCs B OTBeTe Ha BOMPOC: CYLIECTBYET
JH HeOOXOAHMOCTb, a TaKXe BO3MOXHOCTb BKJIIOUEHHS B
TKaHb INIPaBOBOH CHCTEMbl HOBBIX MOMEHTOB (IIPHHIMIIOB,
OOLIHX MOJIOXKEHHH; NPHeMOB peryJHpoBaHusa), oboraumaoT
JM OHH TNPaBOBOE DPEryJHpOBaHHE M CIOCOOEH JIH JaHHBIH
KOMIJIEKCHBIH aKT Yepe3 CHCTeMHble HODMaTHBHble 006006-
IleHUS] BHECTH YNOMSIHyThle HOBbHle MOMEHTH H TaKHM
nyTeM OGBEAMHHTb IOPHAHYECKH Da3HOPOAHBLIH INPaBOBOMH
MarepHan? Ecau npu H3JZaHMH KOMIJIEKCHONO akTta He
NpecjelylOTcs OJHH JIHWIb LeJH HHKOPIOPAaTHBHOH CHC-
TeMaTH3alllH, TO HCIOJb30BaHHe MAHHOTO KDHTEpHS IIO3-
BOJIUT H30exaTb H3JaHHA He3()EeKTUBHBIX, AyOJHPYIOLIHX
Ipyr Ipyra akToB, KOTOPbIE IPHBOAAT K HEONPaBAAHHOMY
HarpoMOXKAEeHHI0 NpPaBOBOTO MaTepHaJsa, K yTpaTe NpPaBoOM
YeTKOH CTPYKTYPHPOBAHHOCTH, K SHTPONIHH, K CBOEro poja
HHQOPMALHOHHOMY «IIyMy»!6,

Ilpo6aeMa KoMmmieKcHHX 00pasoBaHuii B CTPYKType NpaBa IIpo-
JOJXKAeT OCTaBaTbCl B COBETCKOH IODHIMYECKOH JHTepaType BecbMa
JUCKyCccHOHHOH. BoJsiee ToOro, mopoii ona mnpHoGpeTaeT HeonpaBAaHHYIO
CyLIeCTBOM caMoii IpoOGjeMbl NMOJNEMHYECKYI0 OCTPOTY.

IoHATb 3Ty OCTPOTY MOXKHO, NOXaJyH, C Y4YeTOM JHIUb TOro, YTO
Hiesl KOMIJIEKCHBIX OTpacJjeill Oblla BBIABHHYTa Ha TOM YDOBHEe paspa-
GOTKM CHCTeMBI IIpaBa, KOrJa TOJIbKO-TOJIBKO HayaJo YTBepXKAaThCs
NOJIOXKEHHe O ee OGBEKTHBHOCTH, a NepBOHayaJbHble BapHAHTH pac-
CMaTpHBaeMOfl HAeH JHO0 HAaBOAHJIH Ha MBICIb O BO3MOXKHOCTH MpO-
H3BOJIbHOTO KOHCTPYHPOBaHHsA OTpacieil mo Ja1060My CaMOCTOATENbHOMY
npeaMeryl?, au6o Ke CBORHJIHC K INPH3HAHHIO BO3MOXKHOCTH IIPOM3-
BOJIHOX KOMIIOHOBKH IIPaBOBOTO MaTepHaja Ha Hayanax IpOCTOH
cucreMaTHku'®. EcTecTBeHHO, NpPH TaKoH HHTepNpeTaUMH HAes KOMI-
JIEKCHBIX OTpacjiel BHI3BaJa M INpPOJOJIKaeT BBI3bIBATH BIOJHe 06ocC-
HOBaHHble BO3paxceHHsA. [TOTOMY-TO NOHATHe KOMILIEKCHAas OTPac/ib» —
H KaK 3TO HEpeAKO OhnlBaeT — B OCOGEHHOCTH HCNOJb3yeMasi 3LeCb Tep-
MHHOJIOTHSl OKa3a/lHCb B BecbMa GOJILIIOA CTeNeHH XHCKPEAUTHPOBaH-
HBIMH.

Mexnay TeM KOMIJIeKCHble 06pa3oBaHHsA, GOPMHDYEMEIE B pe3yJbTa-
Te MeXOTpac/ieBoil KOAUHUKAUWH, CKIAJbIBAIOTCA HMEHHO Ha OTpacie-
BOM YDOBHe CTPYKTYpHl NpaBa, OHH BBOAAT, XOTA H CNEUHaJbHBIH, HO
BCce e 0coOblff IODHAHYECKHH pDEXHM pEeryJMpOBaHHA, H HEeT HHYEero
YIpeYyHoro B TOM, YTOGH HMEHOBaTb [aHHBle OGPa30BAHAH OTPaC/]IMH
¢ 06s3aTeNbHBIM [100aBJIEHHEM CJIOBA «KOMILIEKCHBIEY,

16 Cm.: Kyapasues B. H. Koncruryuus CCCP u panbueii-
Ilee pasBHTHE COBETCKONO Npasa.— Bectunk Axkazemuu Hayk CCCP,
1978, Ne 10, c. 9.

17 Cm.: Pafixep B. K. OOGulectBeHHO-HCTOPHYECKHe THIH CTpa-
xoBaHus, c. 190.

8 Cm.: Toactoit 0. K. O TeopeTHUeCKHX OCHOBaX KOXHbH-
Ka].‘lllgﬂ rpax<AaHCKOro 3akoHoparesbcTBa. — IIpaBoBenenne, 1957, Ne 1,
c. 45.
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CnefioBaTeJbHO, TEPMHH «KOMIUIGKCHAsi OTPacib®  HCIOJb3YeTcs
HbIHe CTOPOHHHKAaMH COOTBETCTBYMWIUeH TeOpeTHYecKOH KOHCTPYKUHH Ha
HHOM, YeM paHee, KOHUENTYaJbHOH OCHOBE, H B COOTBETCTBHH C 3THM
on mpuoGperaeT coBceM HHOMN, YeM paHee, cMucal®. B kauecrse KoMmm-
JIEKCHHX PacCMaTPHBAIOTCS TOJBKO TaKHe OGLIHOCTH IIPaBOBHX HOPM,
KOTOPHIE peajibHo 06beKTHBHPOBAJHCh B NMPABOBOH CHCTEMe H KOTODHIE,
He paspyluas OCHOBHOH CTPYKTYPH MNpaBa, CYWleCTBYiOT B BHIE BTO-
PHYHHIX NPaBOBHX 06pa3oBaHHI™.

Ecan e BepHYTbCS K CyulecTBy NpoGieMhl, TO CTaHOBHTCS Bce
Gosiee SICHEIM, YTO PasHhie ABTOPH, HCIOJB3YH, K COXaJleHHIO, HEOXHO-
3HAYHLIA NMOHATHAHKIA anmapaT H PasjHYHYIO TEPMHHOJIOTHIO, a Mojgyac
Pe3KO NPOTHBOIOCTABJSASA CBOH NO3HUHM APYT APYTY, paboTalT B 06-
IleM B OXHOM HanpaBJjeHHH. ENUHHIM 3HaMeHaTeJeM CYLIECTBYIOLIHX
3lecb pa3JHYHHX NOAXOROB SBJSETCS MHCJIb O MHOroo06pasHoM H
Pa3sHOYPOBHEBOM BHIDa)XKEHHH IODHAHYECKHX HODPM B Da3JIHYHHIX 3Je-
MeHTax (cJ0siX) NpaBOBOMA JefCTBHTEJbHOCTH. IIpeacraBisercs, B 4a-
CTHOCTH, YTO OOJILIIHHCTBO aBTOPOB, IPH3HAIOMIHX CYILIeCTBOBAHHE Ha-
PALY C OCHOBHEIMH OTPAcCJAfAMH OIHHX JIHIIb OTpacjedl 3aKOHOJAATeJNb-
CTBA, NMOHMMAIOT NOJA NOCJEAHHMH He NPOCTO (HJH, BO BCAKOM cJydae,
He TOJIBKO) INPOH3BOJBHO CKOHCTPYHPOBAHHHE Ha HauajJax HHKOIOpa-
THBHON CHCTeMaTH3allHH KOMIIOHOBKH HOPM, T..e. He cdepsl peryJu-
POBaHHA, He HEYTO YHCTO BHeIIHee K CaMOMY NpaBy, a peaJbHO CY-
IeCTBYIOIHe MOAPa3feJeHHsA?!, «BTOpOe H3MepeHHe» B NpaBe? u Ja-
JKe 3JIeMEHTH OPraHHYHOH cHcTeMH?S, MHHIMH cioBaM#, sIBJIEHHS, IOPH-
IOUYeCcKH COfepiKaTeJbHHE, NONIHHAOUIHECH CHeLU(HUYECKHM 3aKOHO-
MEDHOCTAM H BHOCALIHE B IPABOBYIO AEHCTBHTENBHOCTb B OTJIHYHE OT

19 EnBa JIH yMeCTHO NO3TOMY IIPH OLEHKE MOJIOXKEHHA O KOMI-
JIEKCHHX OTpacifiX B COBPEMEHHOH HX TPAKTOBKEe HCIOJb30BAaTh BHICKA-
3bIBaHHA aBTOpA 3THX CTPOK NPOTHB HIEH KOMIVIEKCHHX oTpaciei B
TOM HX BapHaHTe, KOTOPHA NepBOHAYaJbHO paspabaTHBaJCA B JH-
TepaType.

20°0. A. KpacaBYHKOBHIM BHICKa3aHa MHCIb O CYLIECTBOBAaHHH Ha-
pARY C OTpacisiMM <HODMATHBHBIX MAacCCHBOB», BHIAEJNSEMHX IO (YHK-
UHOHa/MbHOMY mNpHsHaky (cm.: ITpaBosemenue, 1975, Ne 2). Hymaercs,
OLHAaKO, 4TO TEPMHH «HOPMATHBHHIA MacCHB» HMEeT 3HAYHTEJbHO
GOMBINYIO HEOTIpEfeNIeHHOCTb, YeM XPYTHe, B YAaCTHOCTH TEPMHH «KOMII-
JIEKCHasl OTPac/b». Bce INOJApa3fiesieHHss NPaBOBOH CHCTEMH 060co6s-
IoTcA N0 QYHKUHOHANLHOMY NPH3HAKY M BCe OTPacaH NpaBa, Kak pas
B NIepBYIO OuepeNb OCHOBHHIE, (YHAAMEHTAJbHHE, SBJSIOTCA «MacCH-
BaMH», T. €. MPOYHLIMH, MOHOJHTHHIMH 06pa30BaHHIMH.

2 Cm.: llle6anos A. ®. Cucrema 3aKOHORATeJbCTBA KaK Ha-
yyHas OcHOBa Kopu¢ukauuu. — CoB. TrocypapctBo M mpaso, 1971,
Ne 12, ¢. 31.

2 Cm.: Bacuasbes 10. C, Ertrees M. Il. Koandukauus n
CHCTeMaTH3alHs 3aKoHoAaTesnbcTBa.— COB. rocyfapctso W mpaso, 1971,
Ne 9, c. 16.

23 Cm.: Momennna C. B. TeopernyeckHe npoGJeMBl CHCTEMbI
COBETCKOTO 3aKOHOAaTenbctBa. M., 1979. AsTop paccMaTpuBaer 3a-
KOHOZATENbCTBO, €r0 OTPACHH B KauecTBe «O0JHOI'0O- H3 THIOB opra-
HUUHHX cTpykTyp» (c. 37). BoJjee Toro, mo MhICIH aBTOpA, # KOMI-
JIeKCHble OTDAC/IH 3aKOHOLATC/bCTBA NPEACTABAAIOT COGOM «CHCTeMHLIC
o6pasopanns», ja TpHYEM TaKHe, KOTOPHE HMEIOT AKTHBHLIH LEHTP
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chep nMpaBoOBOro pPeryJHPOBAHHA KaKHe-TO HOBHIE 3JeMeHTH (XOTs Gbl
MOMeHT cremHbHUYecKofl COTJIaCOBaHHOCTH HOPM, HX <«NPHBSISKY» K
NaHHOMY KDYTY OTHOLIEHHHl, BO3MOXXHOCTb YMNPABJEHHS HMH H3 OJIHOTO
nentpa). EcIH OTBJIeYbCS OT TEPMHHOJOTHYECKHX TNpenyGexaeHuf,, TO
HETPYAHO YOeIHTBCH, YTO MOMOGHHN NOAXOX K OTPacjasM 3aKOHONa-
TEJALCTBA BecbMa OJM30K K TOMY TOHHMaHHMIO NPaBOBHX o06pasosa-
HUfA%, WM, MO MHOM TEPMHHOJIOTHH, KOMIUIEKCHBIX oOTpaciefl mnpaaa,
KOTOpOe jaeTcsi B HacToslieM Kypce W B pafoTax HPYrHX aBTOpOB.
U npu nocTaTOYHO YeTKOMA, KOHCTPYKTHBHOM MOCTaHOBKe Bompoca 06
OTpac/isXx 3aKOHONATEJbCTBA, KOTHAA Pas3jIHYalOTCA YHCTO BHELIHHE, WH-
KOPTIOpaTHBHEIE KOMIIOHOBKH HODM, COOTBETCTBYIOMHE H3BECTHHIM cde-
paM, 30HaM NpPaBOBOTO DEryJHPOBaHHS, M OTPAcCJH 32aKOHORATEeNbCTBA,
KOTOpHIE OTJIMIAIOTCA NPEAMETHBIM, LeJIeBLIM H HEKOTODHM IOpHIHYec-
KHM eIHMHCTBOM?, BIOJIHE BO3MOXHO Pa3BHBATh B PaMKax JaHHOf Tco-
PETHUECKOH KOHCTDYKUHH TO HAay4yHO IIeHHOe, NO3HTHBHOe, 4TO (opmy-
JUpyeTcs W TPH TOMOIIM TNOHATHA <«KOMIUIEKCHOe O6Gpa30OBaHHE» HJH
«KOMILJIEKCHast oTpacab npaBa». CTpeMieHHe aBTOPOB, NpHAEPKUBAIO-
IHXCA DPa3JHYHBIX TEOPeTHUECKHX NO3HUHA, NMOHATH MO3HTHBHO INEHHOEe
B BO33PEHHSAX JAPYT APYra, KOHUEHTPAUHs BHHMaHHS Ha OOIIHX MOMEH-
Tax Pa3NHYHBIX TOUEK 3PEHHs, HECOMHEHHO, CO BpPeMeHeM CIJaJHT OCT-
poTy OO6CYXIeHHS BO3HHKAIOIIHX 3€Ch CJHOXKHBIX BONPOCOB, MO3BOJHAT
OGbeIHHHTL YCHIHS Ha pa3paboTKe KOHCTPYKTHBHBIX HIefl, Xxapakre-
PH3YIOIHX CJOXKHYK, MHOTOYDOBHEBYIO CTDYKTYpy mnpaBa%.

B BHAE KOAH(HIHPOBAHHOTO aKTa, aKKYMYJHDPYIOUIErO0 <«CBA3H YHpaB-
JNeHusi» B nanHof o6Gnactu aktoB (c. 59). A ecaum yduectb, 9TO «CBSI3H
yNpaBJeHHs» O03HAUalOT He YTO HHOE, KaK paclpoCTpaHEHHE Ha COOT-
BETCTBYIOIIYI0 06JacTh NMPHHIMIOB M OOWIMX TOJNOXEHHH Koauduuupo-
BAaHHOTO aKTa, T0 craHeT sichinM, uro C. B. ITosennna BumuT B XOMI-
JIEKCHBIX OTPAC/IAX 32KOHOMATENbCTBA BeCbMa TNy60KOe HOpHAHYECKOe
exuHcTBo. OTciona GaM30CTh pAna ee BHICKA3HBAaHMA K Hiaee BTOPHY-
HHX CTpykTyp. OHa NHINET, HanpuMmep, 9TO CHCTEMBl KOMIJIEKCHHIX
oTpaciell 3aKOHOAATENbCTBA HAXONATCS B CBOeO6pPa3HOM ABOMHOM
{TpofiHOM H T. 1.) YNpPaBNEHHH —H €O CTOPOHHI CTOSIMEro BO TIJaBe
NaRHON CHCTEMH KOMIIJIEKCHOTO 3aKOHa, H €O CTODOHH COOTBETCTBYIO-
IMHX OTDACJEBLIX OCHOBOTIOJIATAIOMHUX 3aKOHOB (c. 61).

% Cm.: SIxoBnes B. ®. OrpacneBas nudbdepeHmHauns u Mex-
OTpacieBasl HHTErDANHUs KaK OCHOBAa CHCTEMH  3aKOHOAATeJNbCTBA. —
IpaBosenenne, 1975, Ne 1, ¢. 20—21.

% BecpMa mpumeuatensuo, uto M. C. CamomeHko paccMaTpuBaeT
OTPacJH 3aKOHONATENbCTBA, NaXKe He <COOTBETCTBYIOUIHE OCHOBHBIM
OTpacisM TpPaBa, KaK TPYNNHPOBKH aKTOB BTOPHYHOTO YPOBHA, o6na-
HaOIIHX B TO XKe BPeMsl M3BeCTHOM mesocTHOCTbIO (cM.: (Cam o e H-
ko M. C. Merononornueckast PoJb CHCTEMHOTO NONXOAAa B H3YYeHHH
CTDVKTVDBI  CO™PTCKOTO _ 3aKOHOMaTenhcTBa. — Bompocw  dmmocoduu,
1979, Ne 2, ¢. 72, 74). TlpaBpa. aBTOp He BHIMT B 3THX IeJOCTHOC-
TAX IopuAHYeckoro ennHctBa. Opnako mnoc/enHee BPSAA JH  MOXHO
OTPHLATh, €CJH CBS3BIBATH €M0 He TOJLKO C METONOM, HO H NpUHYU-
namu peryiupoBaHHs (CBOACTBEHHHIMH TaKXe OODPa30OBAHHSM BTOPHY-
HOTO YypoBHS) — mipH3HAKOM, KoTophit WM. C. CaMOUIAKO CrparenuBo
HCMOMBAVEeT npH obocoGrennu orpacnefr nmpaBa (tam e, c. 70).

 Beas pa3spa6oTKy MHOrOypoBHEBOR CTPYKTYDH mnpaBa B He-
CKOJMbKHX TEODETHKO-KOHCTPYKTHBHHIX BapHaHTax, cjenyeT H36erath
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7. WaeanbHas cTPYKTypa nmpaBa. DTo KakK Obl 3aJI0XKeH-
fasi B HeApaX NpaBa ero KOMIIO3HLHMS, BbIpakamoulas Jo-
THKY MpaBa Kak Creuu(uyeckoro siBJeHHS.

Ha xaxpmoM ypoBHe CTPYKTypbl TNpaBa HAeaJibHas
CTPYKTYypa BBICTyNaeT KaK Obl H3HYTPH, He3pHMO, B BUJIE 3a-
KOHOMEDHOH MOJeJH CBSI3H 3JIeMEeHTOB NMPaBOBHIX o6pa-
30BaHHMA.

Ha ypoBHe mepBHYHBIX 3JIeMEHTOB — NPABOBBLIX NpPEAINH-
caHHil — nMoJOGHONH MOJeJblo SIBJISIETCS JIoTHYecKast HOpMa,
BHISBJIAIOLIAS TPAaBOBble, I'OCYAapCTBEHHO-BJACTHbIE CBOM-
cTBa mpaBoBhix npeanucanuii (11.23.4). Ha yposne mpaBo-
BbIX HHCTHTYTOB TaKOrO poja HAeasbHOH MOJEJbIO SIBJSIOT-
sl IOPUAHYECKHE KOHCTPYKIHH.

Ectp uneanbHasi, abGcTpakTHas MoJesb, XapaKTepH3YIO-
mas NMpaBOBYIO cHcTeMy B nejoM. Ee o6pasyor aBe mof-
CHCTEMBl — PeryJsiTHBHAs W OXpaHHUTEJbHAS.

PeryasiTHBHast M OXPaHUTENbHAs IOJCHCTEMBl — 3TO He
tdakTHYeCKH 000COGJeHHBE B CTPYKType IpaBa YKpYIHeH-
Hble Tnoxpasfenenus?’. OmnueJbHO B3STHIe PEryJsiTHB-
HBle M OXpaHHUTeJbHble TpPeANHCAHHs, XOTS U obpa-
3yIOT B psile CJy4YaeB CaMOCTOSITeJbHble 0O6pasoBaHHus,
npuyeM BHYTDH OTpacjell —B BHAE acCOUMALHH HODM,
NpPaBOBBIX HHCTHTYTOB, —BCe e TNo GoJblueir dac-
TH TeCHO TepenJeTeHbl MeXAy Co00#, BBHICTYNMaIOT
B HEPacTOPXKHUMOM eLHHCTBe. Pery/siTHBHAasi H OXpaHUTENb-

Toro, 4yto6el 3Ta pa3paboTKa He3aBHCHMO OT YymoTpe6GasieMoi TepMH-
HOJIOTHH CBOJAHJIaChb B KOHEYHOM cyeTe K TeM MepPBOHAYaJbHBIM TpakK-
TOBKaM KOMIUIEKCHBIX OTpacjieff, KOrhxa mNpaBoBasl CHCTEMA JHINAJACh
yeTKOH OGBeKTHBHOH onpeneneHHoCcTH. O TakoH OMAacHOCTH  CBHIe-
TeNhCTBYeT BHIABHHYTasi HeNaBHO HAes O TOM, YTO Hapsay ¢ oTpac-
JSMH TpaBa CYyLIeCTBYIOT HOPMAaTHBHBIE MAacCCHBHI, 060cOGJsieMEle M0
dyHKOMOHaAbHOMY npu3Haky. W [peno He TONBKO B TOM, 4YTO caM
TEDMHH «MaCCHB» — CBHJETEJbCTBO MOHOJHTHOCTH, IUIOTHOCTH HOpMa-
THBHOTO MaTepHasa, INPHCYIUMX TOJNBKO OCHOBHBIM OTPaCisiM, HO
H B TOM, YTO N0 GYHKUHOHAJIBHOMY INPH3HAKY 060COG/AIOTCA HMEH-
HO OCHOBHHIE OTpac/JH MNpaBa. 3HAYMUT, COrJIaCHO MAHHOH HIee OKashl-
BaeTcss BO3MOXHBIM OJHOBPEMEHHOE CYyLIECTBOBAHHE Pa3HOMJIOCKOCT-
HHX, HO MO CYTH JeJla PaBHOSHAYUMHX CTPYKTYPHHX 0G6Gpa3oBaHui,
MacCHBOB.

27 TlonbITKa TPENCTAaBHTh DETYJATHBHYIO M OXPAHHTEJbHYIO TMOA-
CHCTEMBI B BHJe PeasIbHBIX, HCXONHBIX TIOAPa3feseHHH, KOTOpHE B CBOIO
ouepenb auddepeHUHPYIOTCH Ha OTpaciH, Obula  npeanmpHHATA
A. A VmakoBbim (cM.: Ymwakos A. A Conepxanne u ¢opma B
npaBe M COBETCKOe NpaBoTBOpuecTBO. — ABTOped. pokT. aucc. CBeph-
n0BCK, 1970, c. 24).
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Hasl MOACHCTeMbl, BHelllHe He OGbEKTHBHPYSCh B BHIE 0060-
COOGJIEHHBIX «DEryJsiTHBHOIO» H <«OXPaHHUTEJbHOrO» MpaBa,
HaXolfATCA KaK Obl BHYTPH BCero NMpaBOBOrO MaTepHajia H
JIMIIb B KOMILJIEKCEe NMPO(HUIHPYIOLINX OTPacaell B KaKOH-TO
Mepe «IPOCTYNMalT HapyXy» B KaueCTBe MPEHMYLIECTBEH-
HOH HanpaBJIEHHOCTH, CBOMCTBEHHOH, C ONHOH CTOPOHHI,
aJMHHUCTPAaTHBHOMY H TDaKJaHCKOMY INpaBy (NpeuMylle-
CTBEHHO pEryJsTUBHAasl MOACHCTEMA), a € APYroi — yroJios-
HOMYy mpaBy (NpeMMYLIECTBEHHO OXpaHHUTEJbHAas IOJCHC-
TeMa).

8. MNMpuHuunel B cTpykType npaBa. JlaHHas xarteropus,
XapaKTepU3ylollas MHCXOJAHble HOPMAaTHBHO-PYKOBOZSILIHE
HayaJjla COOTBETCTBYIOLIEHl MNpPaBOBOH CHCTEMBI, HCIOJb3Y-
eTcsl B IODUIMYECKOH JIUTepaType B OCHOBHOM JJIsl OCBelle-
HHUSl BBIPaXKEHHOI0 B KOHLEHTPHUPOBAHHOM BHJe COJAepXka-
HHsl TIpaBa, €ro OCHOB, BOIUVIOLIEHHHIX B HEM 3aKOHOMEp-
Hocrell o6ectBeHHo# ku3Hu (I.6.2.).

Bmecre ¢ Tem GoJsee moapoGHOe H3yyeHHe MNPaBOBBLIX
fiBNeHH#, 00603HayaeMbIX B KayecTBe INPHHUIMIOB IMpaBa,
CBHIETE/JbCTBYeT O TOM, 4YTO Jaxe JOKAaJH30BaHHHIE Ha
y4yacTKe COOCTBEHHO NMpaBa OHH WI'PAIOT B NMPABOBOH CHCTe-
Me 6oJiee BeCOMYIO H 3HAYHMYIO DPOJib, HeXeJH sIBJEHHS,
BhIpaxKalolllyie cOlepKaHue NpaBa.

[TpuHUMNBI NpaBa, HEOTAENHUMbIE OT AEHCTBYIOIIHX IOPHU-
JIHYeCKUX HOPM, B €JHHCTBE C HHMH CYyLIeCTBYsS H (YyHK-
IHOHUDYS, UMEIOT B NpaBe H CaMOCTOSATEJbHOE 3HAYEHHE.
B pa3BuTBIX MPaBOBLIX CHCTEMAX NMPHHUMIBI NPEACTABJISIOT
co0oil CBOEro pofa «CTyCTKH» NMpPaBOBOH TKaHH, HE TOJBKO
BHISIBJIAIONIMEe Haubosee XapakTepHble YepTHl CONepXKaHHUS
JNaHHOH CHCTeMBl, HO H BBHICTYNalOlllie B KaueCTBe BLICO-
KO3HAaUUMBIX  DEryJsTHBHBIX 3JIEMEHTOB B CTDYKType
npasa.

Ha caMmocrositesibHOe 3HayeHHe TMPUHLUIOB B CTPYKTYpe
npaBa yxe o6palleH0 BHHMaHHe B jHTepatype. Kasasoch
6bl, HAa TepBHIA B3IVISA, NMPHHLUHNB NMPaBa OXBATHIBAIOTCH
TIOHSITHEM HOPDMATHBHOI'O IOPHAHYECKOrO NMpeanucaHus (TeM
GoJsiee, 4TO B psfie OTpacJjeii NpaBa, B 0COOEHHOCTH MpoLeC-
CyaJsIbHBIX, OHH (GOPMYJHPYIOTCS B BHAE OCOGBIX HOPM-TIPHH-
IL[UIIOB).

B neficTBUTENBHOCTH K€ NOHSITHE HOPMBI He TepeKphIBa-
eT MOHATUS MPUHIHUNA. [IpHHIHNB HMeIOT 3HaYeHHe 0co60ro
3B€HA CTPYKTYpHl NpaBa, NPOHH3BIBAIOT COJEPXKaHHe NpaBa
Ha BCeX YPOBHSX €ro NMOCTPOEHHs, BCe 3JeMEHTH NpaBoOBOMH
CHCTEMBI.
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Oco6oe xe TMOJIoOXKEHHe TPHHIMIOB B CTPYKType MpaBa
3aKJII0Yaercs B TOM, YTO OHHM TNPEACTaBJSIOT CO6Of OCHO-
BOMOJIATAIOLIME PEryJNsTHBHbIE 3JEeMEHTH CTPYKTypbl. Kak
ryGUHHBIE 3JIEMEHTH OHH H CINOCOOGHBI HAaNMpaBJATb pas-
BUTHe M (YHKUHOHHDOBaHHe BCeHl NMpPaBOBOR CHCTEMBHI, OI-
penessiTb JMHHH CyAeGHOA H HHOM IODHAHYECKON NpaKTH-
KH, CrOCOGCTBOBATb YCTaHOBJIEHHIO Mpo6esioB B NpaBe, OT-
MeHe YCTapeBIIHX M NMPHHSATHIO HOBBIX IODHAHYECKHX HODM.
Orclona Xe HX XapaKTEPUCTHKAa B KayeCcTBE «MeXaHH3Ma
CaMOperyJupoBaHHsi B CHCTeMe TpaBa»®, «KOMaHAHOTO
OTCeKa MeXaHH3Ma TpPaBOBOLO PEryJHPOBaHUS»,

3HayeHHe TPHHUMMOB KaK TJIYOGHHHOrO 3JeMeHTa Ipa-
BOBON CHCTEMHB MOXeT GHTb ¢ HEOOXOZMMOH YeTKOCTbIO
OTIpellesieHO TPH MOMOLIH BHIpaboTaHHOro B (usocodcekoi
JUTepaType TOHSITHS AaKTHBHOIO IEHTPa  LEeJOCTHOTO
cucreMHoro o6pa3soBanHusa®. MIMeHHO mMOTOMY, 4YTO NpPUHIH-
B NpaBa SBJAIOTCA CTPYKTYPUPOBAHHBIM BHIPaXKeHHEM
CaMHX OCHOB NPaBOBOM CHCTEMBI, 3aKOHOMepHOCTell oblie-
CTBEHHOH JXH3HH, OHH, a TakXe JAPYyrHe CTPyKTypHHIE NOA-
pa3fesieHHs, MX OXBaThiBamollHe (0OIIHME YACTH OCHOBHBIX
oTpacJjieff; rocyiapcTBEHHOe NpaBO), SABJSIOTCS TEeMH akK-
THBHHIMH IIEHTPaMH B CHCTeMe NpaBa, KOTOPHle CNOCOOHHI
BHIMOJHATL HANPABJSAIOILYIO POJb— POJb HOPMAaTHBHO-pPY-
KOBOJSALIHX HayaJl.

C yueroM ‘TOfi pOJIH, KOTOPYIO MrpaloT TNPHHUHNH B
CTPYKType NpaBa, HyXJaeTcs B HaJbHefllleM YTOUHEHHH HX
obllasi XapaKTEPUCTHKA, X KJacCHhHUKAUMsd, KOHKPETHHIA
COCTaB B TOM HJIH HHOM THIIEe NpaBa, B NaHHOA HAIMOHAJb+
HOK mnpaBoBOfi cucteMe. B wacTHOCTH, yTBepauBLIeecs B
Halle#i Hayke JeJieHHe NMPHHIHKIOB NpaBa Ha 061IeCONHANb-
Hele Y ClelHaJbHO-IOpHIHYecKHe (KOTOpoe HMeeT H3Be-
CTHbIE OCHOBAHHS) BCTPETHJIO HENABHO NOBOJBHO OCHOBa-
TeJbHbIE BO3PaXKeHHs, COCTOSIIHE B TOM, YTO BHe 0co6Goro
IOPHIHUECKOTO BBEIPAXKEHHS 3KOHOMHUYECKHe, COLHaJbHO-IO-
JUTHYECKHE M HHBle obllecouHasJbHble Hayajla He MOTYT

% Cm.: YUepnanunen A. ®. Cucremuocrs HopM npaBa.— C6op-
wuK yue6urix TpynoB CIOM. Buin. 12, Ceepanosck, 1970, c. 49.

2 Cm.: Bny JI. C. TlpaBo pasBHTOro COUHMAIHCTHIECKOTO OOIIe-
ctBa. CyIIHOCTh H MPHHUHINM, ¢. 33.

% Cm: Ceunmepckuit B.U, 30608 P. A. Hosue dunocod-
CKHe acNeKThbl 3JIeMelTHO-CTPYKTYPHHX OTHOLIEHHH, c. 81—82,
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npHoGpecTy 3HaueHHs NPHHUMNOB npaBad, DTH coobpaxe-
HHs 3ac/JyXHBAlOT BHHMaHHs. KoHeuHO, yka3aHHOe BhIlle
JeJieHHe TPHHLHUIOB IpaBa HECOMHEHHO, OKa3biBaercsi IO-
JIe3HBIM NPH 0600IEHHOM ONMHCAHHH MHOTOTPAHHOrO COJIEp-
xanus npasa (1.6.2.). Ecau xe BHIeTh B NPUHUMIAX TJY-
OGMHHBIE 3JeMEHTH CTPYKTYphl INpaBa H, CJeI0BaTeJbHO,
SIBJIEHHS1 HCKOHHO IIPaBOBHIe, TO, HAJO MO0JIaraTh, K HX YHCJIY
MOXHO OTHECTH JIHIIb TaKHe SKOHOMHYECKHE, COLHAaJbHO-
NOJUTHYECKHE H HMHBble oOOllecolyaJbHEe HayaJaa; KOTo-
prle BXMJHCh B MaTepulo IpaBa, NpHoOGpenH lOpuHIHYe-
ckuit 06auk. TakoBbl, HampuMep, Hauaja HOPHIHYECKOTO
paBeHCTBa, NPAaBOCYAHOH 3alUHTHl CyOBLEKTHBHBIX NpaB, OT-
BETCTBEHHOCTb TOJbKO 33 BHHOBHOE NPOTHBONMpPaBHOE MOBe-
JleHHe W Jp.—IPUHUUNK [paBa, NOJYyYHBLIHE NeACTBUTENBHO
peajibHOe BbIpaXkeHHe M BCECTOpPOHHee pa3BHTHEe B COLHA-
JIHCTHYECKOM oObLlecTBe,

9. lo3Bojienus W 3anperbl B npaBe. OHH, KaK H TpPHH-
UL [IpaBa, He MeHee COLHAJbBHO H IOpHAMYECKH 3HAYH-
MBbI€ 3JIeMEHTBI CTPYKTYPH IPABOBLIX CHCTEM.

IIpaBaa, B OpHAHYECKOH JHTepaType J03BOJIEHHS H
3anperh, a BMecTe ¢ HHMH H IO3HTHBHble OO0sS3bIBaHHUS
paccMaTpHBalOTCs OOGBLIYHO B KayecTBe CIOCOGOB (MeTo-
IOB) NpaBOBOrO peryjupoBaHHs. UTO »Ke, Tako#l NOAXOX
K YKa3aHHbIM IIpaBOBHIM SIBJIEHHSIM BeCbMa KOHCTPYKTHBEH
H B IOCJeAYyIOLleM OH OyIeT HCIOJb30BaH M B JaHHOH KHH-
re (1.17.5).. B 1o Xe BpeMs IpH YKa3aHHOM TOJAXOAE
OCTaeTcsl OTKPHITHIM BONPOC: KaKoBa CyOCTaHUUS H0O3BO-
JeHHH W 3anperoB? Uro oHM mpexcraBasiioT co6oit mo
CBOHUM CTPYKTYPHBIM XapaKTE€pPHCTHKaM?

OTBeTHl Ha INOCTaBJEHHBlE BONPOCH He IpefCTaBJsJIH
6Bl HHKAaKOH CJIOXKHOCTH, ecJH Obl JO3BOJIEHHS H 3aNpeThl
TaK Ke, KaK M TNO3HTHBHble 0OS3BIBAHHS, BHIPaXKaJHCh
TOJBKO B KOHKPETHBIX IODHAHYECKHX HOPMaX — J03BOJIH-
TeJIbHBIX, 3alpellaloiuX, 005 3bBaOUIHX.

Ho Bce nesio B TOM, 4TO B OTJIHYHE OT MO3HTHBHHIX NpeJ-
NMHCaHMH, OGBHITHE KOTOPHIX AEHCTBHUTEJbHO He BLIXOZHUT 3a
npefessl KOHKPETHBIX I0PHAHYECKHX (OOA3BIBAIOILHX) HOPM,
JO3BOJIEHHS] H 3ampeThl, BHIPAXAasiCh B KOHKPETHHIX J03BO-

31 [1. M. PaGuHOBHY NHILIET, YTO 3ajaya NPH H3YYEHHH TNPHHUH-
NOB NpaBa COCTOMT He B HX Dacu/eHeHHH Ha YKa3aHHble Bbllle pa3-
HOBHAHOCTH, @ B TOM, YTOGBHI HACTOJNBKO NOJHO H TJAYyGOKO HCCHENOo-
BaTh creuHdHYecKMe NPHHUMNB NpaBa, 4yToObl uepe3 (a He NOMHMO)
HHX TOKa3aTb IMpeJOMJieHHe TeX HJH HHBIX HayajJ couuaau3Ma (cM.:
Pa6unoBuuy I1. M. YnpoueHHe 3aKOHHOCTH — 3aKOHOMEPHOCTb CO-
uHanu3ma, c. 62).
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JAUTENBHBIX W 3anpellalolHX HOpMax, 8 TO e B8pems
umeroT 8 npase c8oe coOCTBEHHOe ObiTUe, 3aHUMAIOT B €ro
CTPYKTyp€ CBO€ BBICOKO3HAYHMOE MeCTO, BRICTYNAIOT B BHJE
OOLIMX H NPUTOM UCXOOHLIX HOPMATUBHbLX perJIPIleOIIlHX
HayaJ.

[TIpn moapo6HOM H OCHOBATEJBHOM aHaJjH3e TOro HITH
HHOTO YyyacTKa NpPaBOBOrO DPeryJHPOBAaHHSI BCerAa MOXKHO
ONpene/uTh, MOCTPOEHO JIH PeryJHpoBaHHe Ha oblleM 3arl-
pere HJH Xe Ha obweM po3BoJeHud. Hampumep, B coer-
CKOM IIpaBe peryJHpoBaHHe OTHOIUEHHH, CBA3AHHBIX CO
cleNKaM{ MO HMYILeCTBY rpax<aaH, 6asupyercs Ha oO6lieM
JIO3BOJIEHHH (CO CTPOTO perJaMeHTHPOBAaHHBIMH HCKJIO-
YeHHSIMH M3 YKa3aHHOro o6Liero HayaJja); -peryJHpoBaHHe
JKe CBepPXYPOYHBIX paboT OCHOBLHIBaeTCs Ha oblleM 3amnpeTte
(OMATb-TaKH C YCTAaHOBJEHHBIMH B 3aKOHEe HCKJIOYEHHSIMH
U3 3TOro O6llero HayaJja).

Uto xe mpencTaBasioT co6oi obliye N03BOJIEHHS H 06-
LlHe 3aNpeThl?

B xaxoii-To Mepe OHH HANOMHHAOT NPHHUHIBI NpaBa,
CXOAHBl C HHMH O psay 4epT. Kak M mpuHUHMNBI NpaBa,
OHH MOTYT GBITb OXapaKTepH30BaHBl B KayecTBe HCXOJHBIX
HOPMAaTHBHO-PYKOBOASILUMX HayaJ, BEIPAaXKEHHBIX B KOHKDET-
HBIX HOPMaxX, IDHTOM TaKHX HayaJ, KOTOpble HMIrpalT B
NpaBOBOH cHcTeMe onpefedsiomyo poab. M Bce ke o6mue
IO3BOJIEHHS M OOLlHe 3ampeThl 3aMETHO OTJIHYAIOTCH OT
NPHHUUNOB NpaBa. B oTinyHe OT moc/lefHUX OHH HE MOTYT
paccMaTpuBaThes, Kak HieH, obiiue noJoxeHusi. OHH ak-
THBHBIE, DeryJHDYIOIIHe 3JeMEeHTH TPaBOBOH CHCTEMBI,
NpHHaJJexallye K BOJIEBOH CTOPOHe COJepXkKaHHsl NpaBa,
3JIEMEeHTHl, KOTOPbIe JIeKaT B OCHOBE TOT'O HJIHM HHOTO yyacT-
Ka NPaBOBOTO PeryJHPOBAHHS H OT KOTOPBIX 3aBHCHUT IODH-
JHYECKH#A CTPOH, caM NMOPAJOK IOPHAMYECKOro peryJupoBa-
HUSl — 0011eJ03BONHTE bHbIH HJIH paspelinTebHbIA
(1.17.6.). Ila u BooGule o6li¥e NO3BOJIEHHS U oOLlHe 3all-
peTH, BHAMMO, —IJIaBHOe, YTO INPHAAET INpaBy ero om-
penesnsiomiee KayecTBO — 001e0053aTe/NbHYI0O HODMATHB-
HOCTb.

Orciona MOXHO NpPEeAMNOJNOXKHTb, YTO OOLIHe J03BOJe-
HHA M OOlLMe 3ampeThl paclONOXKEHH ellle <«Iray6xe» B
CTPYKType NpaBa, HeXeJau npuHuunsl. CoOOTHOIIEHHE OOLIHX
l03BOJIEHHH M OOIIHX 3aNlpeToB, X YAEJbHbIH Bec, HaNpas-
JIEHHOCTb 00pa3ylT CBOEro poja HCXOAHYIO (C IOpHIHYec-
KOH CTODOHBI) CXeMY, «CKeJeT» BCef NPaBOBOM CHCTEMHI.
Takyio cxeMy, TakoH «CKeJeT», KOTOPble BbIpaxKawT 006-
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IyI0 H MepBHYHYIO ee IOPHAHYECKYI0 KOHCTPYKiHi. Camo
¢opMHpOBaHHE NPABOBBIX CHCTEM KaK ILEJOCTHBIX Opra-
HM3MOB MJET MpexJe BCero Mo NMyTH YTBEPXKAEHHS TOTO,
4TO JO3BOJIEHO H 4TO 3ampeuleHo. Ha co3maBaeMblit TaKuM
NyTeM KapKac BCero NMpaBOBOrO OpPraHH3Ma HapalllHBaeTrcs
BeCb MHOrOOOpasHBIi MacCCHB KOHKPETHBIX IODHAHYECKHX
HODM.

O6une 103BOJeHHST H OOIIME 3ampeThl BMECTe C NpHH-
IHUNaMH NpaBa (a TakkKe 3aKOHHOCTBIO) MOXKHO OTHECTH
K TNEepBHYHBIM COLHAJBHO-NOJHTHYECKHM H OZHOBPEMEHHO
oOlIelOpHANYECKUM HayajaM, KOTOpble, BBIpa)kas IepBHY-
HYl0O HODMAaTHBHOCTb IpaBa, HEMOCPEACTBEHHO BOCIPHHH-
MalOT HMIIYJbChl, HAYUIHE OT 3KOHOMHKH, TNMOJHTHKH, BCeh
COUHaJbHON XH3HU. Y MMeHHO yepe3 cucreMy OOLIHX 103-
BOJIEHHA M OOLIMX 3aNpeToB, TaK Ke KaK 4Yepe3 CHCTEMY
NpaBOBBIX MPHHUHUIOB, Yepe3 3aKOHHOCTb, INPaBO OCHa-
IaeTcsl COLHAJIbHO-TIOJUTHYECKUM H IOPHAHYECKHM cOIep-
JaHHeM, COOTBETCTBYIOLUHM JaHHBIM TOCINOACTBYIOIIUM
OTHOIIEHHSAM.

O6uine no3BOJIeHHSt W O6liMe 3ampeTni, HX MecTo B IPABOBOH CHC-
TeMe, HX COI[MaJbHAasi M IOPHAHYeCKash NPHPOAA — BCe 3TO HYXKAaercs
B JajbHeiilleM THIaTeJbHOM H3YYCHHH. YKe TNepBble LIArH, CHeJaHHbIe
B M3yYeHHH OOIIHX J03BOJIEHHH M OOLIHX 3aNlpeToB, CBHAETEJbCTBYIOT,
YTO Nepel HAMH HeOOLIYHBIH KOMIIOHEHT IPaBOBOH CHCTEMBI, KOTODHIH,
CyAsl MO BCeMy, NO3BOJISIET NPOHHKHYTb B caMble TJYGHHBH CTPYKTYpLI
npaBa, rAe DPAacKpHBAIOTCS OCHOBBI €ro HOPMATHBHOCTH M OTYETJIHBO
NPOSIBASIOTCS CBSI3H NPaBa ¢ 3KOHOMHKOH, INMOJHTHKOH, APyrHMH cdepa-
MH COUHAJNbHOH XKH3HH.

Bo3MOXHO, paccMaTpHBaeMble TNpaBOBble SIBIEHHS HYXIAIOTCA B
06beAHHEHHOM, B COBOKYIHOM H3YYEHHM COBMECTHO C TNPHHIHNAMH
npaBa H HayaJlaMH 3aKOHHOCTH. He caydaiiHo Bce OHH HMEKT CTOJb
Ba)KHOe 3HaueHHe MJisi TIOHHMaHHMS HODMATHBHOCTH IpaBa, OTHOCATCS
K TyGUHHBIM KOMIIOHEHTAM €ro CTPYKTYpHI, OJHXKe BCEro pacmoJioxe-
HH K €ero OCHOBaM, K JKOHOMHKE, K IIOJHTHUECKOH XXH3HH oOLlecTBa,
K MX OGDBEKTHBHBIM 3aKOHOMepHOCTAM. IlpHueM HMeHHO MPH COMOCTaB-
JIeHHH OOGLIMX [A03BOJIeHHH H OOILIMX 3aMpeToB, NMPHHUHIOB INpaBa, Ha-
yaJ 3aKOHHOCTH MOTyT ObITb, HajO IOJIaraTh, PacKPHITHl KayecTBeH-
Hble OCOGEHHOCTH YKa3aHHBIX SIBJIEHHH, HX B3aHMOBJIHSIHHE, B3aHMOJEH-
cTBHe. MOXHO TNpEANOJIOXHTb, B 4YAaCTHOCTH, YTO NPHHUUNH INpaBa
NpeHMyLIECTBEHHO BBIPAXKAIT HHTE/VIEKTYaJbHYIO CTOPOHY COJEpKaHHs
npasa, oflue AO3BOJEHHS M OOLIHE 3aNpeThl — TPEHMYIIECTBEHHO ero
BOJIEBYIO CTOPOHY, Hayasa 3aKOHHOCTH — OOIIMA <«IAyX» NpaBOBOH CHC-
tembl. Takoe INpeANoJioXKeHHe MHOTOe OOBSACHSET B JaHHBIX IOPHIH-
YeCKHX SIBJCHHSIX, B TOM YHCJe M TO, uTo O6mIMe JO3BOJEHHS H 0O6-
Iue 3ampeThl 06Jafal0T 3HAYUTENbHOH Pery/siTHBHOMA 3‘1‘-leprplei'r, IPHH-
UHNbl NPaBa sIBJSIOTCA BCEMPOHMKAWIIMM AAS NPABOBOH NeHCTBHTENb-
HOCTH CBOMCTBOM, a Hayajla 3aKOHHOCTH — BaXKHeHleHd, ompenensiomler
4epTOi NPaBOBOH CHCTEMBL
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T'rasa 16

TOCYOAPCTBEHHOE NMPUHY)KXAEHHE
B NMPABE

1. TocynapcTBeHHOe mpuHYyXKAeHHe M npaso, Ilpasosoe
npuHyxaenue. IIpaBo—3TO reTepOHOMHOE COLHAJbHO-
KJaccoBoe o6pa3oBaHHe, 00Lleo6S3aTeJbHBI peryJasarop,
IefCTBHE KOTOPOro NOAJEepXHBAeTcsi NPHHYAHTEJbHOA CH-
Joit rocynapcTaal, ,

Orciona HepasgeibHast CBsI3b NpaBa H TOCyAapCTBEH-
HOTO NPHHYXJAEHHS, KOTOpasi C NMpeAesbHOA YeTKOCTBIO BhI-
paxeHa B 3HAMEHHMTHIX JIEHHHCKHX CJIOBaX O TOM, 4TO
npaBo— HHYTO Ge3 amnaparta, Cnoco6HOro NPHHYXIaTb K
co6J/I0IeHUI0O HOPM NpaBa.

VYcunenne B YCJIOBHSX COLHAJHCTHYECKOTO 0OlLlecTBa
posu mpaBa B obGecleyeHHH BCe BO3PaCTaIOLIEro AeACTBHS
MaTepHaJbHBIX, NYXOBHBIX, MOPaJbHBIX CTHMYJOB (B TOM
yucje Mep MNOOLIPEHHsI), ero 3HayeHHe BO Bce GoJblueM
YyTBEPXKJAEHHH B JXH3HH 0OLIeCTBAa BHICOKHX HayaJs COILHAJb-
HO-TIOJIMTHYECKON OTBETCTBEHHOCTH BOBCE He YCTPaHseT
H He JesNaeT MeHee 3HAaYMMON YKa3aHHYIO 4YepTy IpaBa,
ero reTepoHoMHbli xapakrep. IIpaBo moToMy H cnocoGHO
~Pa3BHBAThb COLMAJBHYIO AaKTHBHOCTb JIOJef, [VIaBHHM 06-
pa3oM ugepe3 CHCTeMy CyGbeKTHBHBIX IIpaB, 4TO CBOHCT-
BEHHBIE €My MeXaHH3MBl BCe BpeMsl OCTAlOTCs AefCTBeH-
HBIMH, HaJeXHo «paboTarolHuMHu», obecneyeHHBIMH 3 dek-
THBHBIMH MepaMH TOCYAapCTBEHHO-NPUHYAHTENbHOIO BO3-
neiicTBusAZ,

1 B. H. KyapsBueB numet: «[IpeacraBnenne 06 0653aTeabHOCTH
NpaBa CKJAAZHBAaeTC M3 HAEGH O €ro COUHAJbHOM IEHHOCTH IuIOC
NOHHMAaHHS HAJHYHS Mep TOCYNAapPCTBEHHOTO NpPHHYXJEHHS, TapaHTH-
pywoumnx ucrnonnenne 3akoHa» (Kyapssues B. H. Tlpaso u mo-
BeleHue, c. 131).

2 K yncny HenopasyMmeHHfi clefyeT OTHECTH Bce Yallle BHCKa3H-
BaeMHIi B JIMTepaType B3NV O TOM, 4TO NIPH COLMAJNH3Me IOPHAHYE-
CKHe HOPMHl BO Bce GoJjibluefi cTemeHH oOGECMEUMBAIOTCA He MepaMu
TOCYapCTBEHHOTO NPHHYKIEHHs, a MepPaMH NOOLIPEHHs, MOPaJbHEIMH
CTHMYJIaMH H JaXe <IOOIIPHTEJNbHEIMH CaHKUusMH». Mexay Tem
MepeX HaMA COBCeM HHOE fIBJIEHHe: MepH MOOLIPEHHs, MOPaJbHHE CTH-
MyJbl H T. Hd. OGeCleuHBalOT He IOPHAMYECKHe HOPMH, a Te leJH, 3a-
NayH, COUHMAJbHEIE HODMATHBH, Ha OXpaHe (OGecCeueHHH) KOTODHIX
Taxkxce CTOAT HOPMH NPaBa CO BCeM INPHCYLIHM HM  crelnudHYecKHM
HHCTDYMEHTapHeM, TOCYRapCTBEHHO-NPHHYAHTENLHEMA MEpaMH ¥ T. A.
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XapakTtepHays cHeuH(pHKy NpPHHYXKIEHUA B IpaBe, CcJe-
nyer oOpaTHTb BHMMaHHe Ha TO, YTO caMo no cebe rocy-
NapCTBEHHOE INPHHYXKJEHHE — OCTPOE H 2KeCcTKoe Cpel-
CTBO COLHAJIbHOrO Bo3fedcTBUs. OHO OCHOBaHO Ha OpraHH-
30BaHHOM CHJle, BHpaXKaeT ee H INOTOMY cloco6HO obec-
NeYuTb 6e3yc0BHOE yTBEpPKAEHHE BOJH TOCyAapCcTBa H ye-
pe3 Hee — BOJH 3KOHOMHYECKH TOCIIOACTBYIOLIEro KJjacca
(Tpymswmuxcsi Bo ryiiaBe ¢ -paboOYyMM KJacCOM —B COLHa-
JHCTHYECKOM obuiecTBe). B 3TOM cBOEM KauecTBe rocyaap-
CTBEHHO€ IIPHHYXJeHHe SIBJSeTCS CPEJCTBOM OpPraHH3alHH
BOJIEBHIX YCTPeMJIEHHH CyOBEKTOB C LEJbI0 HX NMOJYHHEHHS
rocyaapcTBeHHo# BoJie. OHO XapaKTepH3yeT Takoe (ak-
THYECKOe COCTOSIHHE, KOTOPOe eCJH M He HCKJIOYaeT pelle-
HHe YeJIOBEKAa M3 LIEeMH JeTepMHHALHH3, TO BO BCSAKOM CJYy-
yae CTaBHT 4YeJOBeKa B IOJIOXKEHHe, KOTAAa Yy Hero HeT
BbI6Opa nsis1 H36paHHs HHOrO BapHaHTa NOBeJEeHHs‘.

Bce 310 M genaer rocyaapcTBeHHOE INPHHYX/IeHHe
HaJleXKHBIM B YCJIOBHSIX KJ1aCCOBOrO 0OOLIeCTBa COLHAJbHBIM
HHCTPYMEHTOM, o6ecNneyHBalOIMM DYHKIHOHHPOBAHHE Npa-
BOBOH cHCTeMBl (JAOCTHXXEHHe 3(¢deKTa «rapaHTHPOBAHHO-
ro pesyJbTaTa»), peaJbHOCTb NPABOBHIX YCTaHOBJEHHH,
HX 0611e0653aTeIbHOCTb.

Bmecre ¢ TeM npaBo Kak clenH(pHYECKHHA COLHAJBHBHIH
(eHOMeH HyXJAaeTcs He B rOCyJapCTBEHHOM NPHHYXAEHHH
BOOGILE, @ B TOCYAapCTBEHHOM NpPUHYXKAEHHH (IpHYEM
BO BCEX CJyyYasix, pa3yMeercs, TakOM, KOTOpPOe COOTBETCT-
ByeT NAaHHOMY 3KOHOMHYECKOMY O6a3HCy, HCTOPHYECKH-OII-
pelleleHOMY THIy rocyiapctBa W InpaBa), coobpaszHom
npaBy, HM 00OralleHHOM, T. €. B npagosom npuryroeruu.
CienoBaTesbHO, TocylapCTBEHHOe IpPHHYXKIEHHE, INpeJoM-
JIEHHOE yepe3 NPaBo, IPaBOM «HACHILIEHHOE», BEIIOJHSAIOLLee
B HeMm CBOH, cnelLH(HYecKHe 3aJayd, U BHICTYNIAeT B Kaye-
CTBe NIPABOBOr0 NPUHYXKIEHHS. YPOBeHb NMPAaBOBOTO COAEp-
JKaHHUS TOCYJapCTBEHHOrNO IPHMHYXJAEHHs OOYCJOBJIEH, B
YaCTHOCTH, TEM, B KaKoil Mepe OHO: a) NMOAYHUHEHO OGIIHM
NpHHIMNAM AAHHOH NpPaBOBOH CHCTeMHl, 6) sABJsAeTCA IO
CBOHM OCHOBAHHSIM eJMHHIM, BCeOOIIHM Ha TEPPHTOPHH

3 Cm.: Pe6ane M. Y6exnenne m mnpunyxzaeHHe B feje G0pbOH
C TOCAraTeJbCTBAMH Ha COBETCKHIl [PaBOTMOPALOK. — YUeHHE 3alHCKH
TapTyckoro rocyAapcTBEHHONO YHHBepcHTeTa. TpyAn IO  NpaBoBeje-
HHIO, Tap'ry, 1966, c. 180.
4 CMm.: BpaTbe C. H. IOpuanueckas OTBETCTBEHHOCTb H 3aKOH-
HOCTb, C. 59.
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Bcell CTpaHbl, B) HODMAaTHBHO perjaMeHTHPOBAHO IO CO-
JepKaHUIO, NpeJielaM H YCJOBHSAM IIpDHMEHeHHs, T) JeHcT-
BYeT yepe3 MeXaHH3M IIpaB U 00s3aHHOCTEH, A) OCHALEHO
Pa3BHUTHIMH IpolecCyaJbHbIM (POPMaAMH.

UeM BHIlIE yPOBEHb NMPABOBOIO COJAEPIKAHMS TOCYAapcT-
BEHHOT'O NPHHYXKJEHHS, TeM OHO B GoJbliell Mepe COCOOHO
BHINOJIHATD (YHKUHH NO3MTHBHOrO (PaKkTOpa COLHMAJBLHOIO
PasBUTHS M B MeHbLIeH — MHCTpyMeHTa IIPOM3BOJIa H CBOe-
BOJIHSl OTAE€JbHBHIX HHAMBHAOB H TPYNN TOCIOACTBYIOILErO
KJacca.

BecbMa npuMmeuaTesibHO, YTO MUMEHHO B COLIMAJHCTHYEC-
KOM OGllecTBE B COOTBETCTBHH € €ro T'YMaHHCTHYECKOH
NPHPOAOH TroCyNapCTBEHHOE MPHHYXKJEHHE HOCHT BCeLeJo
NpaBOBOH XapakKTep, U pPa3BHTHe TIOCYAapCTBEHHOrO IpH-
HYXKJEHHS TpH Iepexofe obliecTBA K KOMMYHH3MYy cocC-
TOUT HapsiAy M B CBS3M C CyXKEHHeM IIDHMEHEHHS ero
HauboJsiee OCTPHIX H XKECTKHX (OpM, C IePEHOCOM LEeHTpa
TSXKECTH cOo WTpadHOH Ha NMPaBOBOCCTAHOBUTEJbHYIO (YH-
KUHIO M PsSIOM JDYTrHX aHAJOTHYHBIX IPOLECCOB BO Bce
66Jp1IeM 0OOTallleHHH ero ColepKaHHs BCEM TeM COLHaJlb-
HO LeHHBIM, YTO CBOHCTBEHHO COLIMAJMCTHYECKOMY IpaBy®.

Hnrerpupysicb B colepxxKaHHe IPaBOBOH CHCTEMBI, NpO-
ABJSIACb BO Bce GoJjiblled Mepe yepe3 MeXaHH3M IIpaB H
00513aHHOCTEH, roCydapCTBEHHOe MpPHHYXJeHHe B COLHa-
JIUICTHYECKOM IIpaBe B CpPaBHHUTEJbHO HeOOJBIIOM YHCIE
c/yuaeB BBHICTYNaeT B BHJEe aKUUH HENOCPeACTBEHHO Ha-
CHJIbCTBEHHOro, (M3MYECKH NPUHYIUTEJbHOTO TOPSAJKa,
TaKHX, Kak (GaKTHYecKoe H3bSTHEe MMYLIeCTBa, COAepKa-
HHMe JIMLa TOA cTpaXel M Jp. B xauecTBe NpaBOBOro NpH-
HY2KJEHHUSI OHO 3akKJIo4YaeTcsi B npasosom ypoued, T. e. B
I{PAaBOOTPAaHHYEHHSAX, B BO3HHKHOBEHWH CNELHaJbHBIX 06s-
33HHOCTeH, MMIIepaTHBHO HACTyNalOWHUX [Js JHLa Kak
pe3yJibTaT HeNoCpeACTBEHHOTO NpOsBJeHHS B cdepe mpaBa

5 Tlo cnpaseanuBomy MHenmio O. . Jleficra, «NOHATHe NMpaBOBOrO
NPHHYX/JEHHS BHIPAaXKaeT PsA TeHJAeHIHA pPa3BHTHA COBETCKOIO 3aKO-
HONATeJbCTBA, ONpENeNIAIOIEro CaHKUMH M  peryJaHpYIoLIero OTBETCT-
BEHHOCTb: pPacIUMpeHHe BO3MOXKHOCTeHl NpHMEHEeHHsl CaHKUHMil, comepxKa-
IMX YKa3aHHe He Ha Mepbl NPSAMOro NpPHHYXKAEHHS, a Ha Cheluab-
Hble OOfI3aHHOCTH M IIPABOBble OrPaHHYEHHs; ONpelesieHHe IPaBOBHIX
TapaHTHH peasbHOH OCYILUECTBHMOCTH 3THX CleLHaJbHHX 00s3aHHOC-
Tel H NpaBoorpaHHYeHHi; OOLIas ryMaHH3alus Mep IPHHYXKIEHHS»
(MTefict O. 3. TeopeTHueckHe MpoGJeMbl CAaHKUHHA H OTBETCTBEHHOCTH
no coseTckoMy npaBy.— ABroped. pokt. auce. M. 1978, c. 10).

8 CM. TaM e, c. 10
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NPHHYAUTEJbHBIX CBOHCTB rocyjaapcrseHHon Biacti. C daxk-
THYECKOH 2Ke CTODOHBI OHO BBIpa)KaeTcss B Mepax, T. €.
TaKUX IOPHAHYECKH DeaJsIbHBIX fIBJEHHUSX, 00pa3yiollux co-
AepxaHHe NPaBOOXPAHMTENbHBIX M HHBIX TOCYAAapCTBEHHO-
BJIACTHBIX OTHOLUEHHH, KOTOpble OJIMLETBODPSAIOT JelCTBHE,
peajM3anui0 NPAaBOBOro NPHHYXKAEHHA B TOM HJH HHOM
KOHKDETHOM XKH3HEHHOM cJyuae.

2. Buppli mMep npaBoBoro NpHHYXAeHHs. Mepm mnpaso-
BOrO NpHHYXZAeHHS (paccMaTpHBaeMble, KaK M B Ipelbl-
Iyuleil riaBe, Ha MaTepHaJje COBETCKOro OOILLEeHapOAHOTO
npaBa) Moryt ObiTb IOApasfiesieHbl Ha JBe IPYIIBI:

IOpUMYecKHe CAHKUUH (OCHOBHas rpynma), T. e. rocy-
JlapCTBEHHO-NIPHHYAUTE IbHble Mephl, SBJSIOLIHECSd peak-
nHed rocyfapctBal B OTHOLIEHHH KOHKPETHOTO JIHIIA #Ha
(aKT NPOTHBONPABHOIO IIOBEEHHS;

rocyfapcTBEHHO-He0OX0AUMble, NpPOGHTIAKTHYECKHE H
NpeBeHTHBHbIE MePHl NPAaBOBOTO NPHHYXKIEHHUS'.

CouuasnpHOe HazHaueHHe NMPABOBOrO NMPHUHYXKAEHHS, BHI-
pPaxKeHHOTo B CaHKLHAX, COCTOHT IJIaBHbIM 00pa3oM B TOM,
YTO OHO NPH3BAHO HrpaTh B NPABOBOH CHCTEMe npasooxpa-
HUTeAbHYIO poab, T. €. 0beclednBaTb ee HOpMaJbHOe (PyHK-
IHOHHPOBAHHE, peasbHOe OCylLlecTBJEHHe BCeX ee pery-
JSTHBHBIX KauecTB U MpexJe BCero NOCTHKeHHe «3ddeKTa
rapaHTHDOBAaHHOrO pe3ysabTaTta». IIpuHyXaeHHe B mNpaBe
3lecb HaleJeHO Ha To, YTOObl YCTPaHATb BO3HHKAIOLIHE
B NPaBOBOH CHCTeMe aHOMaJHH, NPHBOAHTb €€ B CJydasix
HenpaBOMEPHOH CHTyallHd B HOpPMaJIbHOE COCTOSIHHE, BO3-
JeficTBOBaTh Ha JIHI, HAPYWAMOMIUX IPaBOMOPSLOK.

[IpaBoBoe npHHYXKAeHHe, CleNOBAaTENbHO, CYLIECTBYET B
JaHHOM cJyyae B paMKax IPaBOOXPAaHHTENbHBIX OTHOIIE-
HHH M BBIPa)KaeT peaKIHI0 rocyfapcTBa Ha HempaBOMep-
Hoe MOBeJeHHe YYaCTHUKOB OOLIECTBEHHBIX OTHOLIEHHWH, Ha
NpPenfATCTBHSA, BO3HHKAWLIHe B mpoliecce PYyHKUHOHHPOBA-
HHS IPABOBOM CHCTEMBI.

B TO ke BpeMsi B OrpPaHHYEHHOM YMCJe CJyyaeB Mephl
IIPAaBOBOTO MPHHYXJAEHHS MOTYT INPHMEHSATbCH M JJs pelle-
HHSl TOCY/lapCTBEHHBIX 3a/1ay, CONMPSXKEHHBIX C 3KCTpeMalb-

7CM: Basunaes B. T. CounuajbHoe Ha3HaueHHe rocyaapCTBeH-
HOro NMPHHYXJEHHS B coBeTcKOM oGuiecTBe.— IIpaBoBesenne, 1968, Ne 5,
c. 30 u cnen; Apmramkun B. JI. O npuHyXAeHHH N0 COBETCKOMY
npasy.— CoB. rocyAapcTBo H npaeo, 1970, Ne 7, c.c. 33—39. B otimune
oT panee 3aHuMaeMoi mo3unuH (ITpo6Gnemel Teopuu npasa, T. 1, c¢. 378)
aBTOP 3THX CTPOK He OTHOCHT IIpeBEHTHBHbIE TI'OCYAapCTBEHHO-NPHHY-
ZHUTesbHbIe CPeJCTBA BO3AEHCTBHA K CaHKLHMAM.
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HBIMH COLHaJIbHBIMH YCJIOBHAMH, — BOEHHOH 06CTaHOBKOIA,
CTHXHHHBIMH OeJCTBHSIMH (HanpHMep, pEKBH3HLHS HMY-
wecTtBa). B cayyasx kpaiHed rocynapcTBeHHOH Heo0Xxo-
JHMOCTH MOTYT NPHMEHATbCA NPHHYAHTENbHblE MepPH Me-
JUIMHCKOTO Xapakrepa. B MHTepecax rocynapcTBeHHOH 6es-
ONaCHOCTH, OXPaHBl NpPaB I'PaxKAaH NPHMEHSIOTCS AOCMOTP
6araxka H JIHYHBIH JOCMOTD, NpPOBEPKA JOKYMEHTOB H JpP.
YacThb Takoro poja rocyAapCTBEHHO-NPHHYAHTEJbHBIX MEp,
TaK 2Ke KaK H IpoueccyajbHBle NpeAynpeinTeJbHO-00€ec-
neyuTesbHBle Mephl (OOBICK, BbleMKa, HaJlOXKEHHe apecTa)
H MepH, BbIpaxawollde INpPelylNpexXAeHHe BO3MOXKHOrO
NpHYHHeHHs1 oOllecTBy HeoOpaTHMoOro Bpeia (nmpoduiak-
THYECKOE H3bATHE OrHECTPEJbHOTO OPYXKHS y JHL, CTpa-
JalolHX XPOHHYECKHM aJIKOTOJIH3MOM), CBSi3aHa C NpaBo-
OXPaHHTEJIbHOH JeATEJbHOCTbIO KOMIETEHTHBIX IOCylapCrT-
BeHHbIX opraHoB. Ho OHM Bce Xe NpPHHUHIHKAJbLHO, IO Ca-
MOMY CBOeMy HAa3HAY€HHIO OTJHYAIOTCH OT CaHKIHH, BHIC-
TYNaIOLHX B KayecTBe NOCJeACTBHUSA AJs JaHHOrO JIHLA B CBS-
34 ¢ ()aKTOM €ro NpPOTHBONPABHOrO NOBEJAEHHS, H NOTOMY
o6pasyoT 0co0yl0 Ipynny Mep IPaBOBOrO IPHHYXKJEHHS,
BXOJASALIUX B COAEDPXKaHHEe PEeryJsATHBHHIX IOCY/JapCTBEHHO-
BJIACTHHIX OTHOLIEHHHS,

3. IOpuauueckue caHKUMH. DTO OCHOBHAasl rpyImma rocy-
JapCTBEHHO-NPUHYAUTEJNbHBIX Mep, OTJIHYAIOIHXCA OT BCeX
HHBIX TE€M, YTO OHH BLICTYNAIOT B KauyecTBe roCyJdapCTBeH-
HO-BJIAaCTHOH peakUHH Ha (aKT IPOTHBOIPABHOrO MNOBEAE-
HUf, HallpaBJ/leHbl Ha NpeAyNnpexjeHHe NMpaBOHAPYIUEHHH H
HHOTO NPOTHBONPABHOT'O MNOBeJeHHs, Ha JIHKBHJAALHUIO HX
NOCJEACTBHH, CBSi3aHbl C BO3ACHCTBHEM Ha NpaBOHApYILUH-
TeJsl H BCEM 3THM BBIPaxaloT 0Co6yio IPAaBOBYIO OLEHKY
NpPOTHBONPABHOIO MOBEJEHHs, NPOTHBONPABHOM CHTYaLHH.

B jopuauyeckod surepaType NOJA CAaHKUUSMH B JaHHOH
00/1aCTH NPaBOBOH AeHCTBHTEbHOCTH MOHHMAaeTCs MO 60Jib-
IIell YacTH 3JeMeHT IOPHIHYECKOH HOPMH. Mexnay Tem ¢
TOYKH 3peHHS COJepKaHUs INPaBOBOrO INPHHYXKAEHHA H
CKJIaABbIBAIOLUXCA B CBSI3H C HHUM OTHOLUIEHHH CaHKIHUSAMH
SIBJISIIOTCSL NpeXKJe BCero CaMH Mephl, peajbHble HOCHTe-
JIE» TOCYJapCTBEHHO-NIPHHYAHTENbHOro Bo3JeicTBHsA. FMen-
HO B TaKOM CMBIC/Ie YKa3aHHBbI TEPMHH IPeHMYILeCTBEHHO
HCIIOJIb3YeTcs] B COBETCKOM 3aKOHOAATEJNbCTBE, Ha IIPakK-
THKel

8 Cm.: Kyapasues B. H. Ilpao u mnosesenne, c. 137,
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ITo cBoefi mepBHYHON OCHOBE CaHKIHHM — 3TO BCeraa ro-
CyZLapCTBeHHOe INPHHYXIeHHe K MHCIOJHEeHHIO TpeGoBaHUH
npaBa’. Kak TOJBKO CJOXKHJAach MPOTHBONpPAaBHAas CHTYa-
uus, npousomen «c6ofi» B (YHKUHOHHPOBAHUH NPaBOBOM
cHCTeMBl (He MCMOJHSIOTCS HOpHAMYECKHe O6sS3aHHOCTH,
€CThb Tperpajsl B OCYIIECTBJEHHH INpaB, MPOH3OLLIO yMa-
JIeHHe NpaBoBOro 6Jyara cy6bekTa H JAp.) H BCe 3TO Haxo-
JIHTCS B MPHYMHHOH CBSI3M C NMPOTHBONPABHHIM NOBENEHHEM
TOTO MJM HMHOTO JIHIA, BO3HHKAIOT B COOTBETCTBHH C Heii-
CTBYIOIIHMH HODMAaTHBHBIMH IIOJIOKEHUSIMH OCHOBAaHHS K
NIDHMEHEHHI0 CaHKUMA, KOTOpHle BHICTYNAIOT B KayecTBe
peakuuu rocyzapcrBa Ha HakT NMPOTHBONMPABHOrO IoOBeje-
HHS JIMIIa U COCTOSIT B HACTYNJEHHHM IJSi HEro H3BeCTHOTO
NMpaBoBOro ypoHa (NpaBOOrpaHHYEHHs, BO3JIOXKEHHE Ha
JIHIO CNelHaNbHbIX 006s13aHHOCTEH).

XapakTepHO MpPH 3TOM, YTO B HEKOTOPHIX OTPACHAAX CO-
BETCKOTr0 MpaBa (rpaxaaHCKOM, TPYAOBOM, KOJIXO3HOM) B
CBSI3H € OCOOEHHOCTSMH NPHCYLIHX HM IODHIHYECKHX pe-
JXHMOB DETyJHPOBAHHS TOCYRapCTBEHHOE | NPHHYXKIEHHe
npe6biBaeT Kak Obl B CKPHITOM BHJE: NMPaBOBasi aKTHBHOCTb
Cy6'beKTOB MMeEeT 3/ieChb CTOJb IOPHAMYECKH 3HAYHMBIA Xa-
paKrep, YTO AOCTATOYHO caMoro (akra NPOTHBONPABHOrO
TNIOBEJIEHUST U ONHOCTOPOHHETO TPeGOBaHMSA YIIPaBOMOYEHHOTO
JINIA, YTOGH IOpHAHYECKAss CAHKUHS BCTYNMHJA B JAeACTBHe
H Ge3 NpSMOro Y4acTHs KOMIIETEHTHBIX TOCYAapCTBEHHBIX
opranoB. ITosToMy, HampuMmep, B Tpa)KZaHCKOM INpaBe
Iaxe RO0GpPOBOJIbHOE HCIIOJNHEHHE JIHIOM OGS3aHHOCTH IO
BO3MELIEHHI0O TNPHYHHEHHOr0O HM HMYLIECTBEHHOrO Bpena
HMeeT 3HAUEHHe peaNH3alHM IOPHAMIECKOR CaHKIHH, Tro-
CYZapCTBEHHO-NPUHYAHTENLHOR MepHL.

Bomnpochl, cBsi3aHHBIE C IODHAHYECKHMH CaHKUHSIMH,
JIOBOJILHO YacTO OCBEUIAIOTCS B JIMUTEpPAaType INOA YIJIOM
3pEHHs] KaTeropuH <«IOpHAHYECKass OTBeTCTBeHHOCTb»!?, He
HCKJII0Uasi BO3MOXHOH MEpPCNeKTHBHOCTH H LeJjecoobpa3-
HOCTH JaJjibHeluieli pa3paGOTKM TakKOro pojaa TeopeTHyec-
ko# KoHcTpykuuu!! (TeM Gosiee, 4TO NMpHMEHEHHe CAHKIHH

9 CMm.: Camomenko HU. C, Papyxwun M. X. Orsercr-
BCHHOCTb MO COBETCKOMY 3aKoHoparteabcTBy. M., 1971, c. 54

10 Cm.: Jleftict O. d. ‘Caukuun B coBeTckoM mnpase. M. 1962;
Camomenko HU. C, ®apyxmuu M. X. OTBeTCTBEHHOCTb IO
COBETCKOMY 32KOHORATENBCTBY; H AP.

11 C 3Tofi TOYKM 3DeHHS 3aCNYKHBAOT TOMNEPXKH HIAEH, coiep-
xkamuecs B kuure C. H. Bparycs «lOpuanyeckasi OTBETCTBEHHOCTb H
33KOHHOCTb». Ilo cyTH Jena, WHPOKOoe OGOCHOBAHHE aBTOPOM COUH-
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BO BCEeX CJyyasX MoxeT OBITb HHTEpPNpPeTHPOBAHO Kak
«OTBET» TrOCYyLapCTBa Ha NPOTHBOIPABHOE MOBEJEHHE), Cle-
JIyeT BMecTe C TeM OTMETHTb, YTO B I PHHIHIE 3/leCh BIOJ-
He JOCTaTOYHO TNOHSITHH CAaHKUHH H ee TPUMEHEeHHs, KO-
TOpble MO3BOJISIOT OCBETHTb BC€ OCHOBHBlE CTODOHBI IDH-
HYKIEHHUS K HCIOJHEHHIO NpaBa, BCEro TOTrO OO6IIero, 4YTo
NpHUCyllle BCEM Pa3HOBHAHOCTAM [NAaHHOH TPyNNH rocynap-
CTBEHHO-NIPHHYAHUTENbHBIX Mep. IIpu TakoMm mnoaxome cox-
paHsieTcss W chenugHyeckoe colepKaHHe, KOTOPOe HCTOPH-
YeCKH M B CHJIy OCOGEHHOCTeHl NPHMEHEHHS ' OTAEJbHBIX
Pa3HOBHAHOCTEH CAHKUMH BKJIAABLIBAETCS B TMOHATHS <IOpH-
JHYecKasi OTBETCTBEHHOCTbY M «3alluTa».

Oco6eHHOCTH IOPUIMYECKHX CaHKIHMH BbIpa)KaloTcs B
HX JeJIEHHH Ha Npaso80CCTAHOBUTEAbHble (OHH COCTOST
B YCTpPaHEHHH Bpela, BO3HHKIIEr0 B pe3yJbTaTe Helnpa-
BOMEDHOTO TMOBENEHHS, B BOCCTAHOBJEHHH HapylleHHBIX
npas, obecleueHUH HCIOJNHEHHS OGSI3aHHOCTH) U wTpag-
Hole (OHH COCTOSIT B TaKOM INIpaBOBOM YypOHe JIJs I}'aBo-
HapyluTe s, KOTOpPHH 3akK/oyaeTcs B HOBBIX IJs1 11€ro
o6peMeHeHHsIX — NIPAaBOOTPAHHYEHHUAX, CIIELHAJbHBIX 005-
3aHHOCTAX).

ATo gmesneHUe CaHKUMH coBNmajaeT ¢ KJjaccuduxauuei
CaHKUUH Ha Mepbl 3AU{UT6L U Mepbl OTBETCTEEHHOCTU.

VYKa3aHHble /Ba JeJIeHHs NOMOJHSIOT Apyr Apyra. Eciu
NepBoe M3 HHUX XapaKTepH3yeT COJep:KaHHe I0PHIHYECKHX
CaHKUHHA, UX 3HaueHHe [Js CYILEeCTBOBABUIMX J0 NPOTHBO-
NIPaBHOrO MOBeJeHHs] NPABOOTHOUIEHHH, TO BTOpPOe OTpa-
J)KaeT 0COOEHHOCTH IEHCTBHSI CAHKIHMA, 3aJ0XKEHHbIX B HHX
COLMAJbHBIX NMPOrpaMM, HX NOCJAENCTBHH AJA JHLUA, B OT-
HOLUIEHUH KOTOPOI'O OHH NPUMEHSIOTCS.

‘B3sTele B eQMHCTBE pacCcMaTpHBaeMble KJacCHpHUKa-
VM — JeJleHHe CaHKUWH Ha Mepbl 3alluTHl  (IIPaBOBOC-
CTaHOBUTEJbHblE CAHKIHH) W MepBl OTBETCTBEHHOCTH
(wTpadHble CaHKUHMM) — MMEIOT B JaHHOH cdepe npaBo-
BOH JHeHCTBUTEJbHOCTH oOlllee M HCXOAHOE, | KJIOYeBOe
3HaueHde, C HUM CBsI3aHO pasrpaHUYeHHe CaHKUHE MO
CTENMeHH OMNpeaeJeHHOCTH: Mephl OTBETCTBEHHOCTH — 3TO,
KaK NpPaBHJIO, OTHOCHTEJbHO-ONpeJeseHHble CaHKLUHH, I0-
NycKaloliie HX KOHKDeTH3alUHI B MOPSAKE HHIAUBUAYAJb-
HO-PABOBOrO peryJHPOBAHHS, MepH e 3allUThl HOCHT

aJIbHO! LEHHOCTH HCMOJIHEHHs O0O0S3aHHOCTH Ha OCHOBE TOCYyNapCTBEH-
Horo mpuHyxzaeHus (mo muenuio C. H. Bpatycs, 310 H ectb oTBercT-
BEHHOCTb) pacKpHIBaeT 3HAaYeHHe CaHKUHHA B IPaBOBOH cHCTeMe.
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Cxema 12
BHUbI [TPABOBOTI'O TMPUHYXIEHUS

TOCYJAPCTBEHHOE
MPUHYXITEHUE

TIPABOBOE IIPUHYXIEHHUE

/\

T'ocynapcTseHHoO-Heo 6xoau-

Mble, podHIaKTHYECKHC I0pupmyeckue caliumuu
M NIpefynpeouTeNbHble Mephbl
Mepbl
Mepb! 321U TLI OpHOMYCCKOI
OTBCTCTBCHHOCTH

abCoMIOTHO-OMpe/ie/IeHHbI XapakTep. Mepbl  OTBETCTBeH-
HOCTH (1UTpadHble CAHKUUH) MOTYT GHITh 3aMEHEHbl MepaMH
OOIIEeCTBEHHOIO BO3/IEHCTBHS, a NPaBOBOCCTAHOBHTEJbHbIE
He Moryr. lltpadHble caHKUWM B NpPHHUMMNE YCTaHaBJH-
BAIOTCA 32 BHHOBHble NPAaBOHApYyLIEHHS, a NMPaBOBOCCTaHO-
BUTEJbHbIE, MEpHl 3alLUThl, MOT'yT OBITb INPHMEHEHH 33
06'beKTUBHO-TIPOTHBONPABHOE INOBeleHHe. B cayuyasx, xor-
na wtpadHble CaHKIHH He 00eCNeyHBaIOT BOCCTAHOBJIEHHS
HapyLIeHHOT0 COCTOSIHHS, IIHPOKO AOMYCKAeTCs COeJHHEHHe
uTpadHBIX H TNPABOBOCCTAHOBUTENbHBIX  CaHKIUHHA, T. e.
COelMHEHHe Mep OTBETCTBEHHOCTH W Mep 3allWThl, U T. I.'2
O6was kapTHHA BHAOB NPABOBOrO NPHHYXAeHUS H300pa-
XKeHa Ha cxeMe 12.

12 Heo6x0AHMOCTh AeNEHHS CAHKUMA Ha INPaBOBOCCTAHOBHTENbHbLIE
H WTpadHEle moayyuaa WHpPokoe oGocHoBanHe B KuHre O. D. Jleiicra
«CaHKUMH 0 coBeTcKom mpaBe» (c. 102—184). ABTop, omHaKo, OTOX-
JEeCTBASAET «CAHKUHH» C MEPaMH OTBETCTBEHHOCTH.
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B nocnegHHe TOAH B COBETCKOM IOpHAHYECKOR JHMTepaType moJy-
UM 3aMeTHOe pAaClpOCTPaHeHHe B3IVIAN, B COOTBETCTBHH C KOTOPHM
BO3MOXHO KOHCTPYHPOBaHHE eNHHOrO, IIHPOKOTO MOHSATHS <«IOPHAHYEC-
Kas OTBETCTBEHHOCTb», OXBAaThIBAIOIIEro H TO, YTO TPAaGHUHOHHO MOX
STHM TEDMHHOM IIOHHMAaeTCs B IOPHCIPYAGHUMH, H TO, YTO HMEHYyeTcH
OTBETCTBEHHOCTbI0O B OGHIYHOM CJIOBOYNOTPeGJIEHHH, B TOCyNapCTBEHHO-
MOJHTHYECKHX HOKYMEHTaX, B COLHaJbHO-MOJHTHYECKOH, ¢uaocodckoi
autepatype (HampHMep, B CJyyasX, KOTAAa TOBOPHTCS O «BOCIHTaHHH
YyBCTBA OTBETCTBEHHOCTH», «INOBHIINEHHH OTBETCTBEHHOCTH 3a BRINOJ-
HeHHe 06s13aHHOCTE»).

HecoMHeHHast 3aciyra psiia aBTOPOB, OTCTAHBAIOIIHX 3Ty HIEI0
{Il. E. Hen6afino, M. C. Crporosnua, B. A. Tapxosa u Apyrux)
COCTOHT B TOM, YTO OHH OGDaTHJIH BHHMaHHe Ha 3HaueHHe B IpaBe
OTBETCTBEHHOCTH B INHPOKOM, (HJI0CO(CKOM, COLHAJBHO-MOJHTHYECKOM
CMBICTIe.

OTBETCTBEHHOCTb B COIHAJNBHO-NIOJIMTHIECKOM CMBIC/]e — JefCTBH-
TeJNbHO, BaXKHeALIHA HHCTHTYT, JOCTOAHHIA BCECTOPOHHENO H3YYeHHs, B
TOM YHCJIe N0 ero OTHOUIeHHIO K npaBy. ITo cBoelt CyIIHOCTH OTBETCT-
BEeHHOCTb B YKa3aHHOM CMbICJe MOXKET pacCMaTpHBAaThCS B KauecTse
OCO3HAaHHONH H BOCIHPHHATON JIHIOM COLHAaJbHOA HEOOXOAMMOCTH HHH-
IHAaTHBHOTO BBIMOJHEHHS MOJra, BCe CYMMH JIEXKAIUHX HA JHlUe O006s-
3aHHOCTEN — MOJNIHTHIECKHX, MOpPaJbHHX, NPaBOBLIX H Ap. OTBeTCTBEH-
HOCTb B paccMaTpPHBaeMOM IJIaHe — SIBJIEHHE He TOJbKO OJHONOPSN-
KOBOe JIPYroMy BHICOKO3HaYHMOMY SIBJIEHHIO — COLHaJbHOM  cBoGose
(1.5.2.), HO H Gnu3Koe K HeMy. JIaHHHIA HHCTHTYT JHOJIXKeH, pasymeercsd,
NpHBJeYb NPHCTaNbHOE BHHMaHHe NpaBoBOfi HaykH. M, OHTb Moxer,
ero 3HaueHHe IO OTHOLIEHHIO K NpaBy He MeHee CYLIECTBEHHO, 4eM
3HaYeHHe KJAaCCOBO ONpefesieHHON comHaJbHOf cBoGoxH. Bo BcskoM
ciaydae, XapakTepHas JAJs INpaBa [OpHAHUecKas cBoGoZa mNOBeAEHHs
NMOTOMY H HEOTAeJTHMa OT IODHAHYEeCKHX oO6s3aHHOCcTefl, YTO B 3TO#
HEOTIEJHMOCTH peaslbHO IpOSIBJASETCH OTBETCTBEHHOCTb B YKa3aHHOM
Bhlllle INHPOKOM CMBIC/Te, KOTOpas NpeAcTaBiasier coGoft Apyryio cTo-
POHY CONHaJbHOH CBOGOALI, CONPSIKEHHOA K TOMY e B KJacCOBOM
oblecTBe ¢ HeOGXOAMMOCTbIO OGecneyeHHs] OPraHM30BAHHOCTH H NOPSAX-
Ka, COOTBETCTBYIOUIHX OOGBEKTHBHO OOYCJOBJEHHHIM HHTEpecaM roc-
NOJCTBYIOILEro KJacca.

HMeeT, HeCOMHEHHO, NMO3UTHBHOE 3HAuEHHe TaKXKe CTPeMJeliHe He
YNYCTHTb M3 TOJSI 3peHHS BCe MHOrooGpasHble NPOSBJEHHS COLHAJb-
HO-NOJINTHYECKOA OTBETCTBEHHOCTH B mnpaBse' (BO3MOXKHO, ewe GoJee
MHOTOOGpa3sHEle, 9eM 3TO OTMEYeHO B JIHTepaType) H C HaHHBIX MNO3H-
LU NONHTaThCA CKOHCTPYHPOBATh IUHPOKOE NOHATHE, KOTOPOE OXBa-
THBaJO 6H B eNWHCTBE H BO B3aHMONEACTBHH Bce 3TH NPOSBJCHHS.
OueBHaHO, € paccMaTPHBaeMOl TOUKH 3DEHHS HMEIOTCS LOCTATOUHHE
OCHOBaHHA JJA (GOPMYJHPOBAaHHA IIHPOKOTO MHOTOACNeKTHOrO NOHSTHA,
OXBaTHBalomero, no cnpasepauBoMy MueHHio M. C. Ctporosuua, psn
SIBJIEHAN, OTHOCAWIHXCA IO CBOeM NPHPONE K NPaBOCO3HAHHIO, TPebo-
BaHHAIM 3aKOHHOCTH, IOCYNapCTBCHHO-NPHHYAHTEJbHHIM MepaM!'s, xo-

13 Cm.: ActemupoB 3. A TloHsTHe IOPHAHIECKOA OTBETCTBEH-
HoctH. — CoB. rocyaapcTso H mpaso, 1969, Ne 6, c. 62.

14 VMeHHo TaK (MCNOJB3Ys NPH 3TOM TEPMHH <«IODHIHYECKas OT-
BETCTBEHHOCTb») opMyJHpyeT paccmaTpHBaemoe mnousitve M. IC. Crpo-
rosmd (cm: Ctporosuy M. C. CymHuocTb IOPHAHYECKON OTBETCT-
pennoctH. — CoB. rocynapcrso u mnpaso, 1969, Ne 5, c. 74—75).
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T 3JleCb BO3HMKAlOT H3BECTHHE TPYAHOCTH, KOTOPHIe KacaloTCs TepMH-
HoJoru (06 3TOM JaJjblie) H HeoOXOAHMOCTH CBS3aThb TaKoe MHOIO-
acmeKTHOe NOHATHe ¢ OOlleH cHcTeMOod KaTeropHii o6liefil TeOpHH mpa-
Ba, KOHCTPYKTHBHBHIH XapakTep NOJOGHHIX pa3pabOTOK COMHEHHil He
BHI3HIBaeT.

B To Xe BpeMs ycnex ¢OpPMYJHPOBAHHA MHOrOACHeKTHOro NOHSA-
THS, BHIPAXaloIer0 BCe MNpPOSBJEHHsI COLHANbHO-TIONMTHYECKOH OT-
BETCTBEHHOCTH B IpaBe, He JOJKEH NPHBECTH K CTHPAHHIO BecbMa 3HA-
YHTeJIbHBIX KaYeCTBEHHHIX pPAa3JIMUHA, CYILeCTBYIOLIHX MEXAY SBJEHHA-
MH, KOTOpHE OXBaTHIBAIOTCS TAaKHM pa3pabaThiBa€MHM B HayKe IO-
HATHeM. Tem GoJiee BpsA JIH ONPaBIAaHHO BHAETb CYTb NMPOGJEMHl B Tep-
MHHOJIOTHH, B TOM, YTOGBl 0OGO3HAaYHTb YCTOSIBIIMMCS, CTPOrO Ompefe-
JIEHHHIM TEPMHHOM <«IOPHAHYECKas OTBETCTBEHHOCTb» pPa3HOKAauYeCcTBEH-
Hhle SBJIEHHS, OTpaKalolllie Becb CIeKTP MHOroo6pasHuIX NpOSIBJECHHHA
B NpaBe CONHAJbHO-MOJHTHYECKOH OTBETCTBEHHOCTH. TaKoe «TepMHHO-
JIOTHYEeCKOe» HampaBJjieHHe HAayYHOIo NOHCKa MOXeT MNOBJeYb 3a coboit
HHUBEJHPOBaHHEe KayeCTBEHHO pAa3HOPOJAHBIX fBJIEHHH, HapyllleHHe 4YerT-
KOCTH M CTPOHHOCTH BCero NMOHATHHHOTO anmapaTa, H3BeCTHble H3JepX-
KH CMHCJIOBOrO0 MopsifKa'’, a B KOHEUYHOM cyeTe HeH36eXHO IPHBECTH
(1 yxe mnpuBeno) K HeOGXOAMMOCTH B KaKOH-TO HOBOH H NPHTOM
YCHOXKHEHHOH TEDMHHOJIOTHH, KOTOpas Bce e pasrpaHHyHaa OW H TO,
49TO TPaJHUHOHHO MMEHOBAJOCh IOPHAHYECKOA OTBETCTBEHHOCTBHIO, H TO,
9TO C TOYKH 3PEHHS YKa3aHHLIX Pa3pabOTOK TOXXe Ha3BaJH IOpHAMYEC-
KOA OTBETCTBEHHOCTbIO (Hampu#Mep, OLHO — NPOCNEKTHBHOH, a Apyroe—
HEraTHBHOI) '8, .

HTak, npH DPaccMOTPEHHH 3HAUEHHA COLHAJBHO-TIOJHTHUECKOR OT-
BETCTBEHHOCTH B IIpaBe HYXXHa Mpele/bHast MOHATHANAS 4eTKOCTb, KOp-
PeKTHOCTb B TepMHHOJIOTHH. IIpaBoBasi HHTepHpeTalHst COLHaJIbHO-TOJH-
THYeCKOH OTBETCTBEHHOCTH COCTOHT He B TOM, 4TOOH, H0GaBHB CJIOBO
«IOpHIHYECKaf», TPAKTOBATb JaHHOe fBJEHHE TaKXe B KayecTBe IODH-
JIHYeCKON OTBETCTBEHHOCTH, a B TOM, YTOOH PacKpHTb BCIO COBOKYN-
HOCTb IODHAHUECKHX MEeXaHH3MOB, C IIOMOLIBIO KOTOPHIX OHO OCYLIECT-
pasieTcs, H Ccoo6pa3HO 3TOMY HaATH JAJs  YKa3aHHOro  Bhle
MHODOACIIEKTHOTO MOHATHA HOBBIA TePMHH. 3HaMeHaTeJbHO TIPH 3TOM,
yT0 GOJBIIMHCTBO TAKOrO pPOJAa MEXaHH3MOB, CBS3aHHHIX C (HKCHpO-
BaHHeM IODHAHYECKHX O6sf3aHHOCTeH, obecrneyeHHeM HX HHHIMATHBHOTO,
KayecTBEHHOTO OCYILECTBJIEHHs, OTHOCHTCA K HHOMY, yeM obJjacTb mpa-
BOBONO NPHHYXAEHHH, YYacTKy TIpaBOBOH AeACTBHTENBHOCTH, B 4acT-
HOCTH, K BONPOCaM 3aKOHHOCTH, NPaBOCO3HAHHS, NMPAaBOBHX OTHOLIEHHM
(oGs3anHoCTER).

Kcratu cka3aTth, mo 3TOMy BONpPOCY, KaK H MO PAAY APYTrHX axK-
TyaJbHHX NpOGJieM IOpDHAMYECKOH HayKM (HAampHMep, IIOOLIpEHHE, pe-

18 K TakHM H3JepXKaM, HaA0 MNoJaraTb, CJeAyeT OTHecTH ¢op-
MyJIHpOBaHHe MNOJOXeHHH 006 YrOJIOBHOH (?) «IpPOCHeKTHBHOH» OTBETCT-
BenHoctH. (CM.: Esneoncku it B. A, ¥YrosoBHoe HakasaHHe H BOCIHH-
TaHHe MO3HTHBHOH OTBETCTBEHHOCTH JIHIHOCTH. Psasaup, 1979, c. 27).

16 Kax mpasuabHo nuwer P. O. Xancdwna, npx IIHPOKOM NMOHHMA-
HHH IODHIHYECKON OTBETCTBEHHOCTH «TepsieTcsi crelH¢pHKa IOpHAHYe-
CKOr0 MOHHMAaHHMsS OTBETCTBEHHOCTH H BO3HHKaeT MOTPeGHOCTb B HO-
BOM TepMHHe, 0003HAa4aloleM TO, YTO CEroAHS BKJIIOYAETCS B IOHATHE
OTBETCTBEHHOCTH B IOPHIHYeckoM ombicie» (Xaadpuna P. O. Obwee
YueHHe O mpaBoOTHOLIeHHH, c¢. 317).
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KOMeHAAMH H 1p.), BHI3HIBAIOT C METOJOJIOTHYECKOH CTOPOHH Oriace-
HHe CTPeMJIEHHS HEKOTOPBIX aBTOPOB CBeCTH IOPHAHYECKYI XapakTe-
DUCTHKY COOTBETCTBYIOUIHX 3KOHOMHYECKHX H COLHaJbHO-NONHTHYECKHX
ABJEHHH K TOMY, YTOOGH NyTeM J06aBJeHHs K JAaHHBIM OOlLiecoluab-
HBIM TIOHSITHSM TEPMHHOB <IODHJHYECKOEe», <«IIPaBOBOE», <«HOpMa» H
T. A. HEMOCPEACTBEHHO BBOAHTb HX B KaTeropHaJbHbI annapaTt IOpH-
nudyeckoi Hayku. Ilpu TakoM INOAXOJe He TOJIBKO He [JOCTHraloTcs
[I0CTAaHOBKA M KOHCTPYKTHBHOE pellleHHe pacCMaTpHBaeMbIX mpobJem,
HO M HAaCcTymaer pe3yJbTaT MNPAMO NPOTHBOMOJIOXKHBEIH —B CHCTEMY
CKOODAHHHDOBAHHBIX H CYGODAMHHDOBAHHBIX NOHATHH HayKkH BTOpra-
I0TCSL HCKYCCTBEHHble NOCTPOEHHSI H 3TO NPHUBOAHT K TOMY, 4TO B TOH
HJIH HHOH Mepe HapyllaeTCsi CTPOTrOCTb, YETKOCTb H CHHXKAeTCs MO3Ha-
BaTeJbHBIA TOTEHUHAJ KaTEerOpHAJbHOIO annapaTta HayKH.

4. IOpuauueckas OTBETCTBEHHOCTb., [Opuauueckas oT-
BETCTBEHHOCTb IpeACTaBJseT Co00d oAHO H3 cneuuduye-
CKHX TpOsiBJeHHH obllecouraJbHOH OTBEeTCTBEHHOCTH. Ta-
Koe IposiBjieHHe, KOTOpPOe B COOTBETCTBHH C OCOGEHHOCTS-
MH TIpaBa NPSIMO BHIPAXKaeT €ro rocyAapcTBEHHO-BJACTHYIO
NpHUPOALY M, He NepeKpbBasch APYTMMH NPaBOBLIMH siBJIE-
HHSIMH (TIIpaBOCO3HaHHEM, 3aKOHHOCTbIO), Kacaercsi IJIaB-
HbIM 06pa3oM IOCJeACTBHH 3a HempaBOMepHOe, 6€30TBET-
CTBEHHOE, C_ TOYKH 3pEeHHs 3aKOHa, MOBeeHHe.

BMmecte ¢ Tem, Bhlpaxkas (CkBO3b NPH3MY IpaBa) TO
riyOMHHOE, YTO XapakKTepHO MJisi OOllecolHaJsIbHOH OTBeT-
CTBEHHOCTH, paccMaTpHBaeMmasi ee Pa3HOBHIAHOCTb LEJHKOM
He BIHCbiBaeTcss B OOBIYHBIE, «YHCThIE» IpaBOBHIE sBJe-
HHSl — NIPABOOTHOLUEHHUS, 005I3aHHOCTH, NDHMEHEeHHe MpaBa
H ap. Mcropuyecku mNOHSITHE <«IOpPHAHYECKas OTBETCTBEH-
HOCTb» CJIOKHJIOCb B CBSI3H C HEOOXOAHUMOCTbIO OTPa3HThb
NpUMeHeHHe TaKHX IOPHAHYECKHX CaHKUMH, KOTOpDble BbI-
paxaloT 0oO6IlLCCTBEHHOE OCYXKAEHHe NOBeleHHs NpaBOHapy-
HIMTeII W TNpec/elyloT uesab rjayb60Koro BO3LeHCTBHS Ha
HEro, Ha ero BOJIIO H CO3HAaHHe, HAa IIEHHOCTHble OPHEHTHPBHI
ero NoBeleHHsl, HPABCTBEHHO-NICHXHYECKHE MOTHBBI IOCTYII-
koB. [IpnueM Takoro poma BO3AeHCTBHE HAaXOAHUT OGOCHO-
BaHHe B TOM, YTO NPOTHBONPABHOe NOBEJeHHe JHIA SBJs-
eTcsl BHHOBHBIM, BBICTYNaeT B BHJe INpaBOHApylIeHHS H
Kak NpaBOHapylIeHHe OCYXIEHO OOLIeCcTBOM. 31eCh B paM-
Kax IOHATHS <«IOPHAHYECKass OTBETCTBEHHOCTb» YroJ 3pe-
HHsl NepeMelllaeTcst C CaHKLHMH, KaK TaKOBbIX, HA HX Hece-
HHe, Ha O0S3aHHOCTb NpeTepNeBaHUs IPaBOHAPYLIHTEJEM
H3BECTHBIX JIMIIEHHH, BBIPAXKAMIUX HACTYNUBIUHA AJS
Hero NpaBoBOH YPOH.

Orciona CTaHOBHTCS NMOHSTHBIM, YTO IPH BCEM OTJIHYHH
IODHAHYECKO# OTBETCTBEHHOCTH OT TOrO, YTO HBIHE B JIHTe-
paType HMeHyeTCs <«IO3MTHBHOH» HJH <«aKTHBHOH (mpo-
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CMeKTHBHOH)» OTBETCTBEHHOCTbIO, MEXAY HHMH HMEITCS
BaXKHble MYHKTHl CONPHKOCHOBEHHs, @ TaKiXKe CBsI3aHHHE
C 3THM JIHHHH B3auUMOJeHCTBHsA. XOTSl OTBETCTBEHHOCTb B
IIHPOKOM, TO3MTHBHOM CMBIC/Je HMeeT IpexjJe BCEro ak-
THBHBIH AaCIIeKT — HeyKJIOHHOe, CTpOroe, INpepeJbHO. HHH-
LHaTHBHOE OCYLIeCTBJEHHe COLHaJbHBIX 0053aHHOCTEH,
B TOM uHcJle 00s3aHHOCTEH, NMOJYyYHBIIUX IOPHAHYECKOE BBI-
paxKeHHe, — U MOTOMY Jaxe B CBOeM IOPHIAHYECKOM 06JHKe
OTHOCHUTCSI K KauyeCTBEHHO HHOMY, YeM 006J1acTb NPaBOBOIrO
NPHHYXKEHHs, y4aCTKy NpPaBOBOH AEHCTBHTEJbHOCTH (T/aB-
HbIM 00pa3oM K NPaBOCO3HAHHIO, 3aKOHHOCTH), €e POJHHT C
IODHAHYECKOH OTBETCTBEHHOCTbIO B CTPOrOM, TpPaJdHLHOH-
HOM IIOHHMAaHHMH NpexJe Bcero TO, 4YTo o00a YyKa3aHHbIX
sIBJIEHUSI TECHO CBSI3aHbl C HPABCTBEHHO-NICHXHUYECKOH Xa-
PaKTepHCTHKON NOBeNeHHs JIIOJeH.

Haunbonee BaxkHasi oT/IHYHTENbHAs! YyepTa IOPHAHYECKOH
OTBETCTBEHHOCTH — 3TO npeTeprnesarue CaHKUUH, HUMEIOLHX
npeuMmyllecTBeHHO uTpaduoit xapakrep. Ilpu ropunnuec-
KOH OTBETCTBEHHOCTH INpaBOHApYLIHTeJb <«HECeT OTBeT» —
OH 00513aH NMPHHATb HACTYNUBIUHMH AJIsI HEro NpaBOBOH YPOH
H B 3TOM CMBbICJIle NpeTepleTb H3BeCTHble JIHIUEHHS JIHY-
HOro, HMYILECTBEHHOIO HJY OpraHH3alMOHHOIO NOPSLKaA,
KOTOpble HACTyNaloT [LJii Hero B OTBET Ha COBEpILUEHHOe
UM BHHOBHO€ NPOTHBONpPaBHOE NOBeJeHHe.

ITIpaBoBO#i ypoH, HacTynamollUA AJs NPaBOHAPYLIHTES
NpH IOPUAHYECKOH OTBETCTBEHHOCTH, MMeeT [Jis Hero 3Ha-
yeHHe oOpemenenua'’. Jlaxke B Tex cayyasix, KOraa npaBo-
HapyUIuTeJb, Ha KOTOPOrO BO3JI0XKE€HA IOpHUAMYECKas OT-
BETCTBEHHOCTb, He 00513aH coBeplIaTh KaKue-JHGO I10JIO-
XKUTeJbHble NefcTBUA (B YaCTHOCTH, B CJayyasiX HHCLHILIU-
HapHOH OTBETCTBEHHOCTH), OH HeceT HOBYIO OOpEeMEHHTEJb-
Hy10 AJS HEro IOpHAHYEeCcKYylo 06S3aHHOCTb, COCTOSIILYIO B
npereprneBaHUH H3BECTHHIX JHLIEHHH, XOTS OBl 3TH JHIUe-
HUS. M HOCHJIH YHCTO JIMYHBIH XapakTep H OBIJIH CBS3aHBI C
NpecTHkKeM JHLA, ero HMEeHeM H YeCTblO, BO3MOXHOCTBIO
NpY MOBTOPHBIX NPaBOHAPYLICHHAX NMPHMEHEHHS HHBIX, 6o-
Jiee JKeCTKHX CaHKIHUi.

dynKyuu OPUAHYECKOH OTBETCTBEHHOCTH OOYCJIOBJIEHBI
ee COIHAJbHOH NPHPOAOH M IOpHIHYECKHMH OCOGEHHOCTS-
MH, TIpexJe BCEro TeM, YTO OHa SIBJsETCs peaklHell rocy-
ZapcTBa Ha INpaBOHApylieHHe — BHHOBHOE, COUHAJbHO

32‘(7) Cm.: Xaaduna P. O. OGuee yueHHe O INPaBOOTHOILUEHHH,
c. 320.
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BpelHOe fesiHHe,—H TeM, 4TO ee IleJb 3aKJIIYaercs B
HPaBCTBEHHOM IePEBOCNHTAHHH (MepepoxAEHHH) JIHYHOC-
TH IpaBOHApYIIHTENs S,

B cooTBeTcTBUH C 3THM TIJIaBHOH ¢yHKuueli NpaBOBOH
OTBETCTBEHHOCTH sBJseTcs wrpapras. OHa HanpapJjeHa
Ha To, YyToOH oOGecneyuTb MNpEAYNpEXAEHHe (IpeBeHLHIO)
BO3MOXKHOCTH COBEpLIEHHS HOBHIX NpaBOHapyueHuit. Ilpu-
MEHEHHe Mep TOCyJapCTBeHHO-NPHHYAHTEJbHOIO BO3JEHCT-
BHS K JaHHOMY JIMLY <HacTPauBaeT» ero NPOTHB HOBHIX
npaBoHapylleHu#l (4acTHas npeBeHUHs). DBo3MoOXKHOCTb
NpUMEHEHHs Mep TrocydapCTBEHHO-NPHHYAHTEJNLHOIO BO3-
JeficTBHSA, «IPHMep» 3TOro BO3LEHCTBHS CIIOCOOCTBYET TaK-
JKe BHIPaGOTKe y JIMLL C aHTHOOLIECTBEHHOH NCHXOJOrHeH
MOTHBOB K CcOOJIOJeHHI0 IODHIHYECKHX HOpM (o6uias
NpeBeHIHs).

Hapsay co mrpadHoit ¢pyHKuHeli npaBoBasi OTBETCTBEH-
HOCTb BHINOJIHAET B psAfie clAydyaeB ellle OAHY (YHKUHIO —
npasosoccTAnoBuUTeAbHYO. DTa (PYHKUHS He HMeeT 0O6GLIero
3HayeHHsa. OHa CBOHCTBeHHA TIJaBHBIM 00pa3oM MepaMm
BO3JleficTBHS B 00JaCTH HMYILECTBEHHHX OTHOUIEHHH H
npexfie BCEro TIPaXXAAaHCKO-NPAaBOBHIM CaHKUHAM. bBoub-
IIHHCTBO CAHKUHH TPa*KAaHCKOro NpaBa, HMEIOLIHX Xapak-
Tep Mep OTBETCTBEHHOCTH, OPraHHYecKH coyeraeT WITpad-
HYIl0 H [PaBOBOCCTAHOBHTEJNbHYIO (KOMIIEHCAIIHOHHYIO)
¢ynkuuH. K HHM OTHOCATCS, B YaCTHOCTH, BO3MelleHHe
NpaBOHapyLIHTeJeM YOBITKOB, yIJaTa MHOTHX HEYCTOEK.
OO6s3aHHOCTb  NpeTeplieBaHHSl  T'OCYAApCTBEHHO-NPHHYIHU-
TeJbHOr0 BO3JeHCTBHS BbIpaXxKeHa 3JeCb He TOJbKO B BHAE
NAcCCHBHOIO MpeTeplneBaHHs TIOCyAapPCTBEHHOTO BO3JeHCT-
BHSl, HO H B BHJe OMNpeJeJeHHBIX IOJOXHTENbHBIX HeHCT-
Buil. [locnennue aH60 3aMeHSIOT NEHCTBHSI MO NpeXHEH
00653aHHOCTH (HaNpHMep, BO3MellleHHe YGHITKOB IIpH He-
HCTMOJIHEHHH 06513aTelbcTBa), AHG0 NMPHCOCAHHSIOTCS K HHM
(HampHMep, YIJIaTa HEYCTOHKH IIpH HeCBOEBPEMEHHOM
HCMOJIHEeHHH of6si3aTesbctBa). M B TOM H B Apyrom ciayuyae
B MeXaHH3M MpPaBOBOrO peryJHpOBaHHS BKJIOYAIOTCA HO-
BLle 3JIeMeHThl, NPH3BaHHbBE He TOJbKO BO3JeHCTBOBATb Ha
NpaBOHADPYIUHTENsA, HO H 06ecneuYHTb HapyIIeHHbHIH HHTepec
yIpPaBOMOYEHHOTO.

18 Cm.: Baswaes B. T. Uenn u dyHkunn IOpHAHYECKOH OT-
BETCTBEHHOCTH.— B ¢6.: Bonmpockl Teopun mnpaBa H TroCyAapCTBEHHOTO
cTpouTesnbcTBa. ToMmck, 1978, c. 33.
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B nocnefHHe TOAH TMOHATHE IOPHAHYECKOA OTBETCTBEHHOCTH NOJY-
gaeT Bce OGonee yrayGJeHHyI0 pa3paGoTKy B COBETCKOR MPaBOBOA
JHTEpaType.

Cnenyer mpH3HaTh TJAOXOTBODHOA TJIaBHYIO JIHHHIO, HaMETHBLIYIOCS
B 3TOM pa3paGoTKe, JIHHHIO Ha XapaKTEPHCTHKY IOPHIHYECKOR OTBETCT-
BEHHOCTH KaK NPHMEHEHHs K JHUY CaHKIHA— MeD TOCyHapCTBEHHO-
NIPUHYAHTENbHOTO BO3NEACTBHS, SABJAIOIIMXCS pPeakuUMeld Ha COBeplIeH-
HOe NPaBOHapYIIeHHe,

B To xe BpeMss B pa3paGoTKe TMOHATHS IOPHAMIECKOH OTBETCTBEH-
HOCTH ONpejeiusach MONBITKA HEKOTOPHIX aBTOPOB NpPHAATh TOR HJH
HHONl YepTe OTBETCTBEHHOCTH JOMHHHpYIOLIee, a TO H eJXHHCTBEHHOE,
Bcenoryiomaiomee 3HaueHne, C STHM XKe CBf3aHa HaMeTHBINAsiCH B
IODHAHYECKON JIHTepaType TEHJAEHUHs TrHnepGoJH3auMH JaHHOM Ka-
TErOpHH, CTPEMJIeHHe OXBAaTHThb €0 INpHMeHeHHe BCeX IOPHAHYECKHX
CaHKIUHiL,

Hapo noanarath, yTo riaBHas JHHHS B Da3paboTKe MOHATHS IOpH-
JH4eCKOfi OTBETCTBEHHOCTH (NMpHMeHeHHe K JIHIYy CaHKUHA 3a coBep-
NIeHHOEe NMpPaBOHApYyLIEHHe) He TOJbKO HMeeT AJIs Halllefi HAaYKH BaXKHOe
TEOPETHKO-KOHCTPYKTHBHOE 3HaUeHHe, HO H BHIPa)kaeT INOCJEL0BaTeNb-
HOe BOIVIOLEHHE B TEODHH IODHIAHYECKOR OTBETCTBEHHOCTH CyILecT-
BEHHHIX METONOJIOTHUECKHX NPHHIMIIOB, OTpPa)KaeT B CaMHX IOpHAHUe-
CKHX MNOHSTHAX OPraHHYeCcKyl0 CBf3b NpaBa C TOCYNapCTBEHHHM IpH-
HyXJeHHeM'S,

Jpyro Bompoc, Korga B TpefeNiax YKa3aHHOA BHINe eJHHOR
AHHHY BCe XKe CYLIECTBEHHO BAXXHO NeJaTh yAAapeHHe HAa TOf HJIH
HHONl CTOpOHEe IOPHAHYECKOH OTBETCTBEHHOCTH KaK CJIOXKHOrO, MHOro-
I'PAHHOTO SIBJICHHUS.

Ha mepBuii B3rasm, Kasanoch GH, He HMeeT pPeLIAlOLIEro 3Haye-
HHSfl, KaKOA <«3JIeMeHT» NPaBOBOA OTBETCTBEHHOCTH BHABHHYT B ¢op-
MyJHDOBKaxX pPa3HHX aBTOPOB Ha TepBHIl MJaH — CaMH MepH BO3el-
CTBHS, peajH3alHs CaHKLUHH, OCYIeCTBJEHHe <«IpaBa Ha HaKa3aHHe,
B3bICKaHHe» H T. A. JleACTBHTeNBHO, BCe YIOMSHYTHE 3JEMEHTH C pas-
HHIX CTOPOH OTPa)aloT eJHHOe — CONEepKaHHe OXPAaHHTEJbHONO TIpa-
BOOTHOLIEHHS, B paMKaX KOTOPOro OCYIIECTBJSETCSH OTBETCTBEHHOCTb.

U Bce xe Haubosee sipkasi crenndHyecKas uyepTa IPaBOBOH OT-
BETCTBEHHOCTH BLIPaXKaeTcsi B 00A3GHHOCTU npeTepnesanus NpPaBOHapy-
WHTeJeM Mep TOCYAapCTBEHHO-PHHYNUTENLHOTO  BO3NEACTBHA, T. €.
06513aHHOCTh OTBEYaTh 32 AEJHKT.

Takoi parRypc NpPH ONMpeleNeHHH IOPHAMYECKOA OTBETCTBEHHOCTH
MO3BOJsIET He TOJBKO CPasy e BHIIENHTb ee PDelalollylo YepTy
(06s13anHOCT, NpeTepreBaHHs TOCYAapPCTBEHHO-MPHHYAHTENbHHX — Mep),

19 B 3TOoM, Haflo TOJAaraTh, COCTOHT OCHOBHOE IOCTOMHCTBO KOHCT-
DYKUMH _ IODHIMYeCKOA  OTBETCTBEHHOCTH,  KOTOPYI  OTCTaHBaeT
C. H. Bparych, KOHCTPYKUHH, XOTs H INpHIaOLlefi OTBETCTBEHHOCTH
BceoGpeMaoliee B 06J1aCTH NMPHMEHEHHs CaHKIHMA 3HaYeHHe, HO B TO XKe
BpeMs C MpeJesNbHOR ACHOCTBIO OTpaxaiollefi ee KOHCTHTYTHBHYIO dep-
Ty — rOCyAapCTBeHHO-NPHHY AHTEbHEI Xapakrep {em: Bpa-
Tycb C. H. IOpuanuecKkass OTBETCTBEHHOCTb H 3aKOHHOCTB).

2 O jopuAHUecKOfi OTBETCTBEHHOCTH Kak o6s3amHocTH cM.: Yep-
nanunes A, ®. un KoxeBHuKoB IC. H O noHATHH H comepxka-
mml Ioplanueckoli oTsercTBeHHOCTH.— [IpaBoBenenne, 1976, o 5,
c. 41,
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H He TOJbKO 4YeTKO OOGPHCOBaTb OTBETCTBEHHOCTb KaK IOPHAHYECKOe
siB/IEHHe, TPHYEM TaKoe, KOTOPOe CYyLlecTBYeT B paMKax 0co6oro ox-
PaHUTEJBHOrO NPABOBOTO OTHOILIEHHS, HO M ¢(hOKyCHpOBaTb BHHMAHHE
Ha CYLWHOCTH IOPHIMYECKOR OTBETCTBEHHOCTH, BHIpaXKalollleil ee 3Ha-
YeHHe KaK TrOCyAapCTBEHHO-TPHHYAMTENbHONH Mepbl, NPH3BAHHOH B Tep-
BYIO OYepelb 0Ka3aTb B030elCT8Ue HA NPABOHAPYUUTeAs, Ha e20
CO3HaHue U 8010, L

5. 3amura npaBa. IDTO TrOCYAaPCTBEHHO-NPHUHYIUTE/b-
Hasl JesTeJbHOCTb, HallpaBJieHHAs Ha OCYIIECTBJIEHHE «BOC-
CTaHOBHTEJbHBIX» 3a1ay —Ha BOCCTAaHOBJEHHE HapyLIeH-
HOro npaBa, obecreuyeHHe HCIIOJHEHHS IOPHAMYECKOH O006s-
3aHHOCTH.

BosHe oBGocHOBaHHAS 'KOHIEHTpALUUsl (BHUMaHHS B
IODHIMYECKOHN JINTEPAType Ha TeX 3HAYHTEJbHBIX COIHAJb-
HBIX 11eJ1X, KOTOPBle HOCTHTalTCs TPH NMOMOLIH Mep OTBET-
CTBEHHOCTH, He NOJIKHA TIPUBOAHTb K TOMY, YTOGH B TEHH
OCTaJIHCh, TaK CKa3aTb, IepBHYHble IOPHAHYECKHE CaHK-
LUK — Mepbl 3amiuThl. TeM OoJiee, KaK yOeIHTeJbHO MOKa-
3aHO B JIMTepaType, TAaKOro poja CAHKUHH HepPedKo fABJs-
I0TC C TOYKH 3pEHUs] HHTEPECOB 3aKOHHOCTH He MeHee, a
nopoit u GoJiee 3HAYMMBIMH, HEXeJH TOCyAapCTBEHHO-NPH-
HyZAHTeNbHble Mephl mTpadHoro xapakrepa?l.

Mexay MepaMH IOpHAHYECKOH OTBETCTBEHHOCTH H Me-
paMH 3alIUTH CYIeCTBYIOT BeCbMa 3aMeTHble KayeCTBEH-
Hble Pa3JInyHs.

[Mpexxae BCero OHH Pa3rpaHHYMBAIOTCS MO CBOHM OCHO-
BanusM. Ecau ocHOBaHHEM IOPHAHMYECKOH OTBETCTBEHHOCTH
sBAsieTcss TpaBOHapyluleHne (BHHOBHOE, oCyXjaacmoe 06-
IIeCTBOM JesiHMe, IPHHOCsLlee Bpel OOLIECTBY), TG IS
NpUMEHeHHsT Mep 3allHThl JOCTAaTOYHO OOBEKTHBHO IPO-
THBOIPABHOTO MOBENEHHS — TOTO, YTO MOJ HECKOJbKO HHBIM
yrJioM 3peHHs MoxKeT ObiTb HAa3BaHO <«NpaBoBasi aHOMa-
ausi>. VHBIMH cjoBaMH, BHHa He BXOAMT B (pakTHYECKOe
OCHOBaHHe Mep 3allUuTHl: 3TO OCHOBaHHE OrPAaHHYHBAETCHA
caMuM no cebe ¢akToM HapylleHus TpaBa, MHTepeca ymn-
PaBOMOYEHHOTO.

OTclona BBITEKAIOT pas3iuyds B (QYHKUMSAX M B LeJaAX
paccMaTpuBaeMblX Mep TPaBOBOrO NPHHYXIeHHs. Ecau
ridaBHass  (QYHKUMS  JOPHAMYECKOH  OTBETCTBEHHOCTH —
wrpaduast (BHHOBHOE JIHLO «JIEPIKHT OTBET»), TO QYHKIHS
Mep 3allUThl CBOJAHUTCH K BOCCTAHOBHTEJbHBIM 3ajauaM,

2t Cm.: Bpatycs C. H. IOpuauueckass OTBETCTBEHHOCTb U 3a-
KOHHOCTB, c. 124—127.
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K TOMY, 4TOGBl 06€CleyHTb HCIOJIHEHHE HOPHIMYECKOH 06s-
3aHHOCTH, 3allUUTy MpaBa. Mepnl OTBETCTBEHHOCTH IIpe-
CleayloT ray6oKylo, CTPaTerHyecKkyl0 LeJb: HPaBCTBEHHO-
NCHXHYeCKOe  Npeobpa3oBaHHe  CO3HAHHA  NPaBOHapY-
wuTeas. Mepbl Xe 3amuTHl MOryT GBITb OXapaKTepu308a-
Hbl B KayecTBe IIEPBHYHBIX NMPABOOXPAHHUTENbHBIX CaHKIIHH,
HUMEIOIIUX OrPaHHYEHHYI0 MpPOrpaMMy — BOCCTaHOBJICHHE
HapylIeHHOro (HapyllaeMoro) npaBoBoro cocrosinus. He-
NocpeJCTBeHHAsl LieJb Mep 3allUThl HCYEPNBIBAETCS YyKa-
3aHHBIM «TAaKTHYECKUM» JeHcTBHeM?2. 3pech, MpH NpHMe-
HEHHH Mep 3allUThl, BIOJIHE AOCTAaTOYHO OAHOTO TOJBKO
NPHUHYXKAEHHS K HCIOJHEHHIO BO3JIOXKEHHOH Ha JHIO 06s-
3aHHOCTH WJIM BOCCTaHOBJIEHHS HapylleHHOro (Hapyluiae-
MOT0) COCTOSIHHS. ’

Mepbl 3amuTEl IUHPOKO IPUMEHSIIOTCS B COBETCKOM
rpaxKIaHCKOM INpaBe. SIpKMMH NpUMepaMHu Mep 3aLIUTHI SB-
JII0TCS NPHUHYAUTE/NbHOE H3DbSITHE BELIH Ha OCHOBE BHHIH-
KallMOHHOTO HCKa, MCKJ/IOYeHHe UMYIlecTBa M3 OIHCH, «BOC-
craHoBsieHue yectu» mo ct. 7 'K PCOCP u np. HMcnoun-
3YIOTCS MepBl 3allUTH M B JPYTHX OTPac/JsfX COLHAJHCTH-
yecKoro npasa. K uHcsay Mep 3alIMTHI OTHOCATCS, B 4acrT-
HOCTH, Mephbl IIpeceyeHHsl B aAMHHHCTPATHBHOM IIpaBe.

Hapo, pa3ymeercs, BUZeTb, YTO B ONpEeLEJIEHHOH cTele-
HU (YHKUWH H COJepXKaHHe OTBETCTBEHHOCTH M Mep 3allHu-
Thl MOTYT COBNaJaTb.

C onHOM CTOPOHBI, 3aJayd 3aIUMTH NpaBa peUIAIOTCA
H B paMKax IODHJIHYECKOH OTBETCTBEHHOCTH B CJyuasXx,
KOTZa CaHKIHM Hapsigy co wrpadHOH HMeIT NpaBOBOC-
CTAaHOBHMTEJbHYI0O HANpPaBJeHHOCTb (XOTS OMNpenesoIHM
B OTBETCTBEHHOCTH OCTaeTcs Bce ke leJleHalmpaBJ/eHHOe
BO3IeHCTBUE Ha IIPAaBOHAPYLIUTENS).

C npyro#l cTOpOHBI, NPH NPUMEHEHHH Mep 3aLIUTHI
onpejleNieHHOe JMLIO (HanpuMep, AO6POCOBECTHHI MpHOGPe-
TaTeJb TIPH H3BSATHH y HEro Belld B NOpSiAKe BHHIHKA-
IIHM) MOXKeT, KaK M IIPH OTBETCTBEHHOCTH, TIpeTepleThb
H3BECTHbIE JIMIIEHHS] JIHYHOTO HJIM MMYILECTBEHHOIO MOpsi-
ka. Ho Takoro poma orpuuaresabHble TIOCIEACTBHS He $B-
JSIOTCS «OTBETHOH peakiuell» Ha NpaBoHapyuienue. Ecan
nofoGHbIe NMOCJEACTBHS H HACTYNAIOT, TO 3TO NPOUCXOIHUT
«monyTHO». ['JlaBHOe 34ech — 3amura npaBa, NpHHaAJe-
JKalllero ynpaBoOMOYeHHOMY, obecrieyeHHe ero HHTEPECOB.

2 Cm.: AprawkuH B. JI. O npHHYXAeHHH TI0 COBETCKOMY
npasy. — CoB. rocyaapctBo u mpaso, 1970, Ne 7, c. 33—39.
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Heo6xonuMo Take YYHMTHBATHL CHeUH(HKY OpHAHYE-
CKOH OTBETCTBEHHOCTH B KOHKPETHLIX OTPacjsX COBETCKOIO
npaBa. JTO INpexJe BCEero Kacaercs rpa)KAaHCKOro Ipa-
Ba — OTpPACJIH, KOTOPas €O CTOPOHBI CBOMX TIPaBOOXpaHH-
TeJbHBIX 3aJay HalleJleHa MNpexKJe BCEro Ha BOCCTaHOBJIE-
HHe HapylleHHoro cocTosiHusA. I'paxnaaHcko-nmpaBoBas OT-
BETCTBEHHOCTb, a He TOJIbKO IPaXJaHCKO-NIPaBOBbie MepHl
3aLLUTH, MpHCHOCco6eda A5 obecneyeHuss H WTPapHBIX, H
NPaBOBOCCTAHOBHTENbHHIX (YHKIUHA. B HEKOTOPHIX rpax-
NAHCKO-TIPABOBBIX CAHKNHAX (HampuMep, B BO3MELICHHH
y6HITKOB, B yIIaTe KOMIIEHCAHOHHOH HEYCTOHKH) WITpad-
'Hag H 'KOMIIeHCaUHOHHas (YHKUHH 3aHHMANOT, TO-BH-
JHMOMY, ONHOMOPSAKOBOE, paBHOe MOJOMXKEHHe. IDTHM B
3HAYUTENBbHOH CTeNeHH H OODbSCHSAETCS TaKoe Cclenuduye-
CKOe TpaBOBOE sIBJEHHe, KaK «OTBETCTBEHHOCTb Ge3 BHHBI»
(nanpumep, NpH BO3MELIEHHH Bpela, NMPHYMHEHHOrO MCTOY-
HMKOM TOBHILIEHHOH OMacCHOCTH), rje IOpHAHYecKas KOH-
CTPYKLHSI OTBETCTBEHHOCTH HCIOJIb30BaHA 32KOHOAATeJIEM
IS PeIleHHs] HEKOTODHIX TIPEBEHTHBHBIX 3a/a4, XOTs Nepell
HaMH cHTyauus, Tpebyioulas, CTPOro roBops, NpHMEHEHHA
Mep 3allUTHI.

Cpoeo6pasne Mep 3alUHTH I[IaXORHT Bce OoJsiblllee NMPH3HAHHE B
COBETCKOM IOpHAHYecKOft JuTepaType, NpHYeM He TOJbKO B o0OblleTeo-
perHueckolt, #o M B otpacaesoit (B. JI. Apmawkun, 0. I'. Bacun,
O. A. KpacaBunkos, I'. H. Croskun?® u npyrue). Y 3To BnoaHe 3a-
KoHOMepHO. JIHddepeHHPOBaHHEIT aHaNH3 CpeACTB NPaBOBOrO INpH-
HYXJEHHs IO3BOJSAET, HE YNYyCKas H3 IOJA 3pEHHSA TOro 06]1.161‘0, 4yTo
CBONCTBEHHO BCeM IOpDHAHYECKHM CaHKUHAM, myﬁ)xe NIO3HAThb CIlelH-
¢duyeckne GYHKIHH HMX pasHOBHAHOCTeH, a OTCIOAa [AaTh BEPHLIH OpH-
eH’l\HS)( ANl pellleHHs1 psAfda MNPAKTHUYECKH BAaXHBIX BOIIPOCOB..

apakKTepDHCTHKA XKe IPHMEHEHHS BCE€X HOPHAHYECKHX CaHKIHA B
paMKax OAHOﬁ JIMIUb KaTempHH-—OTBeTCTBeHHOCTH—HeHSﬁe)KHO 3a-
MBIK2a€T 3Ty XapaKTeDHCTHKY Ha YpPOBHe NepBHYHLIX (IPaBOBOCCTAHOBH-
TeNbHEIX) CAHKUMA, He HaleNHBaeT Ha YIyGJCHHBIN aHaAM3 HX pas-
HOBHOHOCTeA H K TOMY 2XKe MNPHAAET IIOHATHIO OTBETCTBEHHOCTH 3Ha-
UeHHe, He COOTBETCTBYIOlllee HH €ero 3THMOJIOTHH, HH ero CYLIHOCTHHIM
CTOpOHaM. U Haao0 InoJararth, ONACHOCTb <«KPHMHHAJH3aUHUH» OTBETCT-
BEHHOCTH, O KOTOpOﬁ noa4yac roBOPAT CTOPOHHHKH IJ.IHpOKOﬁ €e Tpak-
TOBKH, COCTOHT BOBCE He B TOM, YTO IIPH OCBEllleHHH XOpPID.H'-IECKOﬁ

2 Cm.: Bacun 0. T. OcHOBH TpaAaHCKOrO 3aKOHOJATeNbCTBA
0 3auuTe CyOBLEKTHBHBIX TpaX{faHCKHX NpaB.— B ¢6.: IIpo6aeMu mnpH-
meHeHHs] OCHOB TDaXKAAHCKOTO 3aKOHOAATeNbCTBA H  IPaKAAHCKOTro
cynonponssoactsa Cowosa CCP u cowasibix pecny6auk. Caparos, 1971,
c. 32—37; KpacaBuukoB O. A. OTBercCTBCHHOCTb, MEPH 3aUIHTHI
H CaHKUHH B COBETCKOM Tpa)KAaHCKOM TnpaBe.— COOPHHK HayuHBIX
Tpynos CIOH. Buin. 27. CeepmioBek, 1973; Ctosskuu I'. H. Mepu
3alUHTHL B COBETCKOM TPa)KAAHCKOM mpaBe, — ABToped. Kampm. pucc.
CsepaJioBck, 1973.
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OTBETCTBEHHOCTH HCIOJB3YIOTCS NOCTHXKEHHS HAayKH YroJIOBHOTO IIpaBa,
a KaK pas B TOM, YTO TOHATHS H TEDMHHBI, CJIOXHBIUHECS B YrOJIOB-
HOM IIpaBe H HMEHHO TaM HauboJsee SPKO BBLIPA3HBLIHE TIJIyOHHHBIE
9epTH IOPHAHYECKOH OTBETCTBEHHOCTH, HEONPABAAHHO PacIPOCTpPaHSIOT-
¢ Ha NPHMEHEHHe BCEeX IOPHAMYECKHX CaHKUUHA, B TOM YHCJIe H TeX,
KOTOpHE HMEIOT OAHY JHIUb IPaBOBOCCTAHOBHMTEJbHYIO  HalpaBJeH-
HOCTb.

Bnpouem, B mociennee Bpems M B JaHHOR mnpoGieme wabuona-
eTcsl M3BeCTHOe cOsM)KeHHe TOYeK 3peHHs (ocjoXxHAEeMoe, K coxale-
HHIO, UYHCTO TCPMHHOJNOTHYECKHMU npenybexnenusmu). HeulHe, nyma-
eTCsl, NOCTHTHYTO E€JHHOAYLIHE B TOM, YTO NPHMEHeHHe BCeX IOPHIH-
YecKHX CaHKUHA o6najnaer psoM obumux 4epr. B To ke Bpems cro-
POHHAKH WIHPOKOM TPAKTOBKH IOPHAHYECKOR OTBETCTBEHHOCTH YKAa3H-
BalOT Ha TO, YTO HMeeTCs CYIIeCTBeHHOe, MAaxKe TPHHLUHMIHAJBHOE,
pasyHyHe MeXJy IOPHAHYECKOR OTBETCTBEHHOCTBIO KaK INPHHYIHTEJNb-
HHIM HCTOJIHEHHEM TMO3UTHBHON OGA3aHHOCTH H IOPHAMYECKOA OTBeTCT-
BEHHOCTbIO 32 HapylUeHHe YrOJIOBHLIX H HEKOTOPBIX aIMHHHCTPATHB-
HBIX 3anpeToB?. BHICKa3aHO Ra)e MHEHHe, YTO CYIIECTBYIOT <«IPaBo-
BOCCTAHOBHTEJbHAS  OTBETCTBEHHOCTb» M  «mTpadHas  OTBETCTBEH-
HOCTb»®, JlyMaercs, B JajibHefileM, ¢ H3BECTHHM  YNOPSAOYEHHEM
TEeDMHHOJIOTHH, PacXOXAEHHS BO B3IJIANAaX HAa NPHMEHeHHe lopHAHYeC-
KHX CaHKHHf OYyAyT IIOCTENIEHHO YCTPaHEHH, YTO O0GecneyuT B paM-
Kax eJHHHIX TeOPeTHUeCKHX NOCTPoeHHA yray6bieHHoe H3yueHHe oG-
mero H O0COGEHHOr0 BO BCEM KOMIJIEKCE BONPOCOB, OTHOCAUIMXCHA K
IODHAHIECKHM CaHKIHSM.

6. MpaBsoBoe NPHHYXJAEHKE — NPABOOXPAHHTEJIbHOE OT-
HouleHHe — npoueccyanbibie ¢opmbl. OcoGeHHOCTH TpPaBo-
BOTO NMPHUHYXJAEHHS, BbIPAaXKeHHBIE B IOPDHAHUECKHX CAHKIH-
fX, 3aKJI0YAI0TCs, MOMMMO BCETO0 HHOTO, ellle H B TOM, 4TO
OHH OCYHIECTBJSAIOTCS B paMKax MNpPaBOOXPaHUTENbHOrO
OTHOIIEHHST M B COOTBETCTBYIOIUHX INpOlecCyadbHHX ¢(op-
Max.

ITpoTHBOnpaBHOE mNOBeneHHe JHLA, SIBJSIOUIEECS OC-
HOBaHHEM INIDHMEHEHHs K HeMy CaHKUHf,—3T0 MOpHIHTe-
ckufi ¢akt, BAEKymHiH 3a C0060f BO3HHKHOBEHHE OCOGHIX
npaB 4 06513aHHOCTeH H, CJeZOBAaTeNbHO, TIPABOOXPAHHTE/b-
HBIX OTHOLIEHUi MeXAY JIMIOM H KOMIIETEHTHHIMH rocymap-
CTBEHHHIMH opranaMu. HHBIMH cJIOBaMH, ¢ MOMeHTa ca-
Mmoro ¢akTa MPOTHBONMPABHOTO NMOBENEHHS YXKe €CTb 0coGHe
npaBa UM O0GS3aHHOCTH, OGOCHOBEHIBAIOIIHE IOPHIUYECKYIO
BO3MOXHOCTb (NMpHYeM MO OTHOIIEHHI0O K JAHHOMY KOH-
KPETHOMY CJy4yal0) TIDHMEHEHHS CO CTOPOHBI KOMIETEHT-
HBIX TOCYIapCTBEHHHIX OPraHOB TrOCYyJapCTBEHHO-NPHHYIH-
TeJNIbHBIX Mep B BHIE IODHIHIECKHX CaHKUHUM.

% Cm.: Bpatyen C. H. IOpunuueckas oTBETCTBEHHOCTb H 3a-
KOHHOCTD, ¢. 119,
Jlefict O. 3. OCHOBHbHIE BHAH IOPHINYECKON OTBETCTBCHHOCTH
3a npasoHapymenue. — [TpaBorenenne, 1977, Ne 3, c. 33 u cnen.
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TakuMm o6pa3oM, NPaBOOXPaHHTEJbHOE OTHOLIEHHE — pe-
aJibHOe BHIPa’K€HHe TOro, YTO TrOoCylapCTBEHHOE NPHHYXKIe-
HHe HOCHT npaBoBoii xapakrep. OHO e CBHIETENbCTBO
oco6oro, ONATb-TAKH B pPaMKax MAaHHOTO OXPaHHTENbHOTO
OTHOILUEHHS, TOJOXEeHHS M CcyO'BeKTa MNpPOTHBOMpPABHOrO
noBefieHusl. Ero moJsioxeHHe, HanpuMep IpPH IOPUAHYECKOH
OTBETCTBEHHOCTH, He HCUEepMbIBAeTCs OAHHM JIHIIb IIpeTep-
NeBaHHEM Mep TrOoCydapCTBEHHO-TPHHYAHUTEJbHOTO BO3JeH-
crBus. IlpaBoHapylIuTeN b HeCceT B OXPaHHTEJNBHOM Ipa-
BOOTHOLIEHUH OMNpeJesieHHBle, MOAYAC [OBOJIBHO KECTKHE
06513aHHOCTH, HO OH fBJseTcS He OOGBEKTOM rocynapCTBEH-
HO-TIPABOBOTO BO3XEHCTBHS, a HMEHHO CY6beKTOM IpaBo-
otHoueHusi. OH BnpaBe Tpe6GoBaTh, UTOOH NMPHMEHAeMble K
HeMy Mepbl BO3JEHCTBHS peasiM30Bajuch B obbeMe H
nopsiike, MPeIyCMOTPEHHBIX B HopMax mnpaBa. OH BHICTY-
naer B psille CJAyuaeB B KauecTBe HOCHTeJsl NPaBOMOUHH,
HMEIOIUX [ONMOJHUTENbHBIH XapakTep (HampuMep, Npaso-
MOYHH, OCHOBaHHBIX Ha HODMax HCIIPaBHTEJbHO-TPYIOBOIO
npaBa). AHaJOrMYHBIM 06pasoM JOJIKHO OBbITb OlEHeHO
NPaBOBOE MOJIOXKEHHe JIHL, B OTHOLIEHHH KOTOPBHIX NpHMe-
HAIOTCS Mephl 3alLlUTHI.

OTmeuass TecHyI0 CBs3b, E€IMHCTBO MeXAy OXpaHH-
TeJbHBIM INPAaBOOTHOILIEHHEM H NpPaBOBBIM NPHHYXIEHHEM
B BHIEe OTBETCTBEHHOCTH M 3allUTHl NpaBa, OblJo OH He-
BepHBIM, ONHAKO, OTOXKJAECTBJSATb H TO H APYToe.

W opupuueckas OTBETCTBEHHOCTb, M 3alllMTa NpaBa —
0cobble npasosvle s6AeHUs, KOTOPHE BBIPAXKAIOT codepia-
Hlle OXPaHHTEJbHOTO NpPaBOOTHOLIEHHS, 8317020 8 onpede-
NeHHOM QCheKTe HA U3BECTHOM 3Tane e20 pA3BUTUS, PA3-
8epToi8aHUA, 06GYCJIOBJIEHHOTO,B YaCTHOCTH, COBepIIeHHEM
0COGBIX TPaBONpPHMEHHTEJIbHBIX aKTOB.

Tak, yrosoBHBIe-TPABOOTHOLIEHHS] BO3HMKAIOT B MOMEHT
COBeplleHUS] TMpeCcTYNJeHHs, a YroJOBHAass OTBETCTBEH-
HOCTb — JIMILIb TIOCJIe TOTO KaK JaHHOe OXpaHHTeJbHOe Mpa-
BOOTHOLIeHHe (B pe3yJbTaTe paccaelOBaHHS MNpeCTymJe-
HHUs, pasbHpaTeJbCTBa YrOJOBHOrO Jesia M BHIHECEHHOTO
no feJy OOBMHHTEJBHOrO TPHrOBOpa) MOJHOCTBIO pa3Bep-
HYJIOCb, KOHKDETH3HPOBaJochb M ¢(aKTHUECKH peaJiH3yercH,
ocyuiecTBiaseTcd. B cyliHocTH, IOpHIHYecKassh OTBETCTBEH-
HOCTb W 3alllUTa NpaBa BBHIPAXKAIOT peaisusyroujeecs, ocy-
ujecTensiemoe OXpaHHTeNbHOE NPaBOOTHOIEHHE, T. €. Tpa-
BOOTHOILIEHHE B TaKOM €ro COCTOSTHHH, KOTAa B €ro pamKax
peasbHO TPUMEHSIOTCS CAHKUHH, a JHUO (aKTHYeCcKH He-
CeT I0pHAHYeCKHe 06S3aHHOCTH IO MpPeTepreBaHuIO Ompele-
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JIEHHBIX JIMLIEHHH WTPadHOro XapakTepa WJH MO NpPHMEHE-
HHIO TOCYyNapCTBEHHO-NDHHYAHUTEJBHBIX Mep BOCCTAaHOBH-
TeJbHOTO XapakKTepa.

Ha ocnoBe oXpaHHTeNbHBIX NPAaBOOTHOLIEHHH, HMeIO-
IIUX MAaTepHaJbHO-NPaBOBOH XapaKTep, CKJIaAblBaloTcd H
COOTBETCTBYIOLIE NpPOYecCyarbHble OTHOILEHHS, OMOCpel-
CTBYIOIlMe TNOPSANOK, MNpouenypy TIpHMeHEeHHs Trocyxapcr-
BEHHO-TIPUHYJUTEJbHBIX Mep IODHAHUYECKOH OTBETCTBEHHOC-
TH H 3allIHTHI

He kacasicb Bcero MHOroo6pasHoro KOMILIeKca BOIPO-
COB, CBSI3aHHBIX C XaPaKTEPHCTHKOH COOTHOLIEHHS M B3a-
HMOJEHCTBHS OXDAaHHUTEJbHBIX M TMpPOLECCYasJbHbIX OTHO-
LIEHHH, XOTeJoCch 6bl OTTEHHTb KauyecTBeHHHle OCOOEHHOCTH
npoueccyanbHeX ¢opM, 0O6yCJOBJEHHbBIE HX Hepaslesb-
HBIM €HHCTBOM C NMpPaBOBBIM NPHHYXIEHHEM.

ViMenHo mnotoMy, 4To TroCyRapCTBEHHOe NPHHYKIEHHE
ABJSETCS OCTPHIM M JKECTKHM CPEICTBOM COLHAJbHOTO
BO3/1eHCTBHS, OHO B YCJOBHSIX peXHMa CTPOroii 3aKOHHOCTH
HYX]eTcss He NMPOCTO B IOPHAMUYECKOH mpoueaype (mo-
ClefHsiss HeoOXoAHMMa AJs BCAKOH TOCYdapCTBEHHO-BJACT-
HO#, TPaBONMPHMEHHUTEJbHOH MAEATEJbHOCTH, Aa M BoobLIe
Aas J060# AJsiefics IOPUAHYECKOH HNeATeJNbHOCTH, AJf-
IIHXCs MPAaBOOTHOIIEHHH), a B 0C060{ I0PULHYECKOH Tpo-
nenype, Kotopas B COOTBETCTBHH CO CNeUHGHKOH oXpa-
HHUTEJbHBIX NMPaBOOTHOIIEHHH BHIpaxaJa OBl TIPHMEHEHHE
rOCyAapCTBEHHO-NIPUHYAUTEJbHEIX  CPEACTB  BO3AeHCTBHUSA
Ha nawarax npasocyous. DTHM H OOYCJIOBJEHO Hapsiny C
APYrHMH TpHYHHAMHM (OPMHpPOBaHHe O0COOHIX Tpoleccy-
aJIbHBIX HHCTHTYTOB, HX KCJOXKHOCTbY, «TPOMO3IKOCTbY,
HaJMYyHe B HUX HOPM, NpelycMaTpHBAIOIIHX NpaBo 1O He-
MOCPEACTBEHHOMY YYacCTHIO B DacCMOTPEHHH JeJia, INpaBo
0TBOAAa, 063KaJOBaHUsA H T. I., a OTcIoa H (HOpMHUDOBaHHE
0co6BIX oTpacJefi mpoueccyaJbHOro MpaBa, KOTOpble sBJS-
IOTCS HOCHTEJIIMH BaXKHeHUIHX JeMOKPAaTHYECKHX, T'yMaHHC-
THYECKHX HayaJ TPaBOBOH CHCTeMbl, OOYCJOBJIEHHBIX KJjac-
COBOI#l TPHPOJO¥ AAHHOTO COLHAJbHOTO CTPOS.

Bce 310 U mpelomnpenessieT HeOOXOIUMOCTb TEOPETHKO-
KOHCTPYKTHBHOTO (M Jaxe TepMHHonornqecxoro) 060co06-
JIeHHsl TIPOLECCYaJbHbIX GOPM OT IOPHAHUECKOH NMPOLENYpH
B L[eJIOM, B TOM YHCJe OT TaKHX ee DPa3HOBHIHOCTEH, KakK
npouenypx—xo npoueccyasibHbie  (OpMbl  NPaBOTBOPYECTBA
(I.18.4)), u or Tex npouenyp OTEepaTHBHOH MNpaBoIpHMe-
HUTEJbHON aJMHHMCTPATHBHOH JeATENbHOCTH, KOTODbLIE,
obecrieunBas 3aKOHHOCTb, OGOCHOBAHHOCTb M Ileslecoo6pas-
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HOCTb pemeHHi’I, He COoIpA2KeHbl, ONHAKO, ¢ NMDPpHUMEHECHHEM
IIpaBOBOTO NPDUHYKICHHSA Ha HayaJax npaBoCyaus
(I.19.7). CneuuduyecKMHMH 4YepTaMH, B HYaCTHOCTH, OT-
JIM4aeTcsl TNpoleAypa TPaBONPHMEHHTEJNbHOH aJIMHHHCTpa-
THBHOH HESTEJbHOCTH B TeX Cayyasx, Korga oHa CBOIHUTCA
K MHAMBHAYaJbHOMY PEryJHPOBaHHIO KOHKDETHHIX obLiecT-
BEHHHIX OTHOIIEHHH, HampuMmep B 00JIaCTH XO3SHCTBEHHOrO
ynpaBaenus. M 3gech HOMKHBI GHITb obecrmedyeHH 3aKOH-
HOCTb, 060CHOBAHHOCTh H IleJIECOO6p33HOCTb NpHHHMaeMhbIX
pemrenuii. OnHako B AaHHOH OGJaacTH HerT HeoOXOLMMOCTH
TaKo# perimaMeHTauuH NOpsiAKa paspeureHusa [nedaa, Kakas
B cdepe mpoueccyasbHOro NpaBa BhEI3BaHA OCOGEHHOCTHA-
MH TPaBOBOTO NPHHYXKAEHHS IPH PacCMOTPEHHH H pe-
IIEHHH YTOJIOBHBIX, I'pa)KAaHCKHX, AQJIMHHHCTPATHBHHIX J1eJI.
B 10 xe BpEM#A, KAaK 3TO HH NOKaXeTCAd HEOXHUJAaHHHIM,
npoueaypa HHI.[HBHIlyaJIbHO-HpaBOBOﬁ aIMHHHCTPATHBHOH
neATeJIbHOCTH npaBOHpPlMeHHTeJIbeIX OpraHoB B 06J1acTH
XO3HCTBEHHOTO M HHOTO roCcyaapCTBEHHOro yIpaBJI€HHS
B OnpeleseHHO# Mepe CXOAHa C MpPaBOTBOPYECKOW rnpole-
nypoit: B 06OMX CJaydyasix MOJKeH OHTh obecrmeyeH mops-
JOOK TNOArOTOBKH H NPHHATHSA pelleHuy, KOTOphHIE COOTBET-
CTBYyIOT HayaJaM COIlHAJbHOTO ynpasJieHHd, TEOPHH
nadopManuy, Heo6XOMHMOCTH NMOJHOTO H MPaBHJBHOTO ype-
TYJIUPOBAHUA 0o61ecTBEHHBIX OTHOIIEHHH.

Kpuruueckne cooGpaXeHHs, KOTODHE MOXKHO BhICKa3aTh B ajpec
TeOpeTHYecKOR KOHCTDYKLMH Ipollecca B INAPOKOM CMEICJe — KOH-
CTPYKUHMH, NPH3BAHHON OXBATHTh BCe PAa3HOBHIAHOCTH AJasmefics IOpH-
Judecko MNpOmeAYpH, He HOJIKHH 3aCJHOHHTb BHECEHHOrO el0 IO3H-
THBHOrO BKJaja B Hayky. B paGorax Il. E. Hep6afino, B. M. Top-
meHeBa M psfa APYTMX aBTOPOB YGelATeJNbHO MNOKa3aHO, 4YTO BCA
NPaBONPHMEHHTENBHAS HeATeNbHOCTb, OCHOBAHHAS Ha BJACTHHX IIOJIHO-
MOUHSIX TeX HJM MHHIX ODPTaHOB, NO/KHA GOHIThb MONYMHEHA CTPOTHM
nponenypHeM dopMaM, o6ecnedHBAIOLIHM 3aKOHHOCTb, O0GOCHOBAHHOCTD
H Ienecoo6pasHOCTb 3TOH AeATesbHOCTH2S,

TeopeTHuecKHe pa3HOTJIacHsi, CBS3aHHHIE C OGOCHOBaHHeM yKa3aH-
HOM TeOpeTHYeCKOR KOHCTPYKIHH, OamxafmuM o6pasoM  3aTpOHYJH
TePMUHOJIOTHIECKYIO CTOPOHY mpoGaeMH. Mx cyTh — MOXHO JIU HA38aTb
BCe AJSIIHeCS IOPHAHYECKHE NPOLENYPH, OTHOCAMHECS K NPaBOTBOP-
YecTBY H IPHMEHEHHIO NPaBa, INPOLECCOM, NPOLECCYyaJbHHMHA (hopmamu?
BrpodeM, TepMHHOJIOTHS TEepPMHHOJOTHeN, HO NOXPOGHOE DPacCMOTPEHHE
CymecTBa JaHHOA npo6NeMBl I0KAa3ajJo, YTO TEPMHHOJOTHS 3MECh
CBf3aHA C COXDAHEHHEM HMJM YTPAaTOfl NpeNCTaBJeHHfi O BecbMa BaX-
HHX I@PaBOBHX LEHHOCTAX. Ilpollefypa npHMeHeRHs NpPaBOBOrO IpH-
HYXAEHHs Ha HayaJax INpPaBOCYAHS HachillleHa TaKHM OGIUHDHHIM H

% Cm., B uwactwocTH: IOpHamueckass npoueccyasibHas ¢opma. Teo-
%m lgnrgpaxmxa. Ion -pex. 1. E. Henbafino u B. M. Topiuenesa.
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MHOTOTPAaHHHIM KOMIIEKCOM  IODMAHYECKHX  I'ADaHTHA, HPH3BAHHHX
O0ECIeuHTh JOCTHXKEHHE HCTHHH 10 IOPHAHYECKOMY Jely H OXpaHy
HHTEPEeCOB BCEX €ro YYacTHHKOB, NPHTOM BCe 3TO HMEHHO B CBS3H
C Heo6XOAMMOCTBIO NpPABOBOTO YNOPAZOYEHHS TOCYAapPCTBEHHOro IpH-
HYXKJEHHs, 4YTO CaMH TePMHHH <«mpolecc», <NpoueccyajbHbe (OPMBI»
OK23aJHCb HEPAaCTOPXHMO CJMTHIMH C NpeAcTaBJeHHAMH 00 ynoms-
HYTHX NpaBOBHIX LeHHOCTsX. Otciona BecbMa, Hajxo mojarartb, o6oc-
HOBaHHHIE OMNACeHHs, COCTOsIiMe B TOM, YTO pPACHPOCTPaHeHHe YyKa-
3aHHBIX TEPMHHOB Ha BCe IHOPHAMYECKHe NPOLEAYpH B o6aacTH rocy-
AapCTBEHHON JeATeNbHOCTH MOXET NPHBECTH K BHIXOJMAIIHBAHMIO, K
PasMHIBAaHHIO NOHATHA <«Npolecc» H <«mpoueccyajbHble (GOPME», K BH-
BETPHBAHHIO H3 HHX IpeJCTaBJeHHii 00 YKa3aHHHX BHIe NPaBOBHIX
LEHHOCTSX,

Benb uuble IODHAHYECKHE NPOLEAYPH BOBCe He HYXAAIOTCS HMEHHO
B TaKHX chneuH(pHYECKHX TapaHTHAX, KOTOPHE CJOXHIHCh B o6nacTH
NPHUMeHeHHs. NMPaBOBOrO NMPHHYXJEHHS Ha Hayaaax mpaBocyius. 3pech
Heo6xoxuMo uHoe. M mpaBoTBOpYECTBO, H aJMHHHCTDAaTHBHAas HHIMBH-
ZyabHO-PeryNATHBHASA JeATeNbHOCTb KOMINETEHTHBIX OpraHoB TpebyioT
npoueayp, KOTope obecmeynBajd Obl 3aKOHHOCTb, OGOCHOBAHHOCThb
H 1esecO06Pa3HOCTb HAa OCHOBE ONEPATHBHOCTH, COIVIaCOBAHHOCTH Me-
ponpustuit B T. A. Torza obuuee, uto OObeAHHsSET BCe IOPHAHYECKHe
NpoueAypHl, OKa3hBaeTcss BecbMa OeIHHIM, @ NOTOMY TEPMHHH «IpO-
lecc», «mpoueccyaibHble (GOpPMBI» INPH pacCMaTPUBAaeMOM  BapHaHTe
pelleHHsi TNPOGJIEMH YXKe He HecyT, KaK HHHe, O6oraTofft comepxa-
TeJIbHOH Harpysku?.

Bor mnoyemMy aBTOp JaHHOrOo Kypca, Kak H paHee, CYMTaeT, YTO
ONTHMAaJbHEIM BAaPHAHTOM pellleHHs NpoOJeMbl sBJAseTCA BHPAGOTKA
B KauyecTBe pOAOBOro, HamGosiee IIHPOKOTO OOIIETEOPETHYECKOrO IO-
HATHA — «IOPHAMYECKAs NPOUEAyPa», € NOCJAeAyIOLIHM YeTKHM pasrpa-
HHYeHHeM ee BHIOBHIX OTBETBJIeHHH — IpoleccyatbHEX ¢QopM, mpo-
IefypHO-NpoleccyanbHbiX (OPM NPaBOTBOPYECTBA, NPOUEAYPHHX IIPO-
H3BOACTB MNO3UTHBHOH HMHAHBHAYaJbHO-DETYJATHBHOH aJMHHHCTPATHB-
HOM JesiTeNIbHOCTH.

27 310 craHOBHTCA TeM OoJiee OYEeBHAHHIM, YTO IIpoLecC B IIHPO-
KOM CMBbICJe BOO6LIEe He HMeeT AOCTaTOYHO YeTKHX H CTPOrHX ouepra-
Huit. Besikas pasmiasics mpoueAypa B o6JacTH mpaBa ¢ NO3HUHI pac-
cMaTpHBaeMO} KOHLENUHH RO/XKHA OHTh NpH3HAHAa <«mpoueccom». Benb
BeCbMa MHOTHE IOpHIMYECKHe OTHOLIEHHS HMEIOT OTYeTJHBO BbIPaKeH-
HbIfi AJAUAAcH, NPOTSKEHHHIH BO BPEMEHH Xapaktep (B TOM uHCIe H
3aKJI0YeHHe JOTOBOPHHIX 06S3aTeNbCTB, H AJflllasics Tpouexypa, CBs-
3aHHas c JeficTBHeM aJIHMEHTHHX NpaBooTHolleHH#A, H ap.). Tak B
CyILHOCTH M pellaeTcsi PacCMaTpHBAaeMHAi BOMPOC HEKOTOPHIMH aBTO-
pamu. ITo muenmio II. M. PaGuHOBHYZ, HOPMBI, YCTaHABJHBAIOIlHE IO-
PANOK 32KJIOYEHHS JOroBOpa HJH MPOLENYPY COCTaBJIeHHs 3aBelllaHHs,
ABJAIOTCS TpOLecCyaJbHBIMH mpaBuaaMH (cm.: Pa6unosuuy II. M.
YnpouerHe 3aKOHHOCTH — 32KOHOMEDHOCTb COIMaMM3Ma, c. 244). OH
nuuler Aaxe, 4TO HEKOTOPhie KOMIVIEKCHI TPaXKAaHCKHX HOPM, KOTOpHIE
0OLIYHO CYMTAIOT MaTepHabHBIMH (HanpuMep, Ilosmoxkewue O mnocCTas-
Kax TOBapoB HAapPOAHOro notpe6nenus, MHcrpykuus o mopsiKe IpHeM-
KH TPOAYKUHH NPOH3BOACTBEHHO-TEXHHYECKOrO Ha3HaYeHHS H TOBapoB
HapoxHoro mnoTpe6jeHHsi IO KayecTBy), CJeAyeT paccCMaTpPHBaTh Kak
nmpoueccyasbHble, IOCKOJbKY HMH Onpejessercs NpoleAypa IpHMeHe-
HHSl JHCNOSHUMA APYrHX HOPM TPaxKMAaHCKOTrO mpaBa (TaM xe, c. 247).
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Pa3desn wecmoil

IIPABO H IIPABOBOE
PEryJIHPOBAHHE

T'rasa 17

NMPABOBOE PEIYJIMPOBAHHUE:
NMOHATHUE, OCHOBHBIE YEPTbI

1. Bonpocw mpaBoBoro peryJHpoBaHHs B MapKCHCTCKO-
JIeHHHCKoHd o6weit Teopuu npaBa. IIpaBoBoe peryJaupoBa-
HHe — NPUHUHMIIHAJbHO BaXKHas COCTaBHas 4acTb NpeaMeTa
MapKCHCTCKO-JIEHHHCKOH ofliedl TeopHu NpaBa, BBIABJSAIO-
niasi  JMHAMHYECKYl0,  aKTHBHO-JEHCTBEHHYI0  CTOPOHY
NpaBoBO# AEeHCTBUTENBHOCTH.

OpHako Oblo OBl HEJOCTATOYHBIM OLEHHBATHL BOIPOCHI
[IPaBOBOr0 peryJUpOBaHHs TOJbKO B KayecTBe BBICOKO3HA-
YuMoOH oOlleTeopeTHYeCKOH npobJjeMaTHkd. [la U K ToMy
XKe UHCJO TaKHX «COOCTBEHHBIX» BOIPOCOB IIPaBOBOrO
pery/upoBaHHs He TakK Y¥X BeJHKo (MOHATHE, MeXaHH3M,
npeiMeT, MeTOAbBl M HekoTophble ApyrHe). I'1aBHOe 3akJio-
Yyaetrcsd B TOM, 4TO NpoGJeMbl TPaBOBOro peryJHpoOBaHHs,
CBSI3aHHBIH C HUMH OCOObIN TOHATHHAHBIA anmapat— 3TO, B
CYLIHOCTH, OCOObIA Y204 3peHus Ha BCIO NpPaBOBYIO HeHCT-
BHTEJBHOCTb, 3TO METOAOJOIHYECKHH NOAXOA, AEMOHCTpH-
pyowuit B o6JacTH NpaBa MO3HABATe/bHYIO CHJy Mare-
pHAIUCTHUYECKOH NHaJEKTHKH.
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[TepBocTenennoe, moxanyli, faxe HCKIIOYHTETbHOE
3HaueHHe HMEIOT YKa3aHHHH NOoAXo4 M NOHATHHHHIA anna-
paT B njaHe TeX TEOPETHYECKHX HJIeH, KOTOphble B3ATH B
KayecTBe OTNPaBHHIX B HacrosilleM kypce. KMMeuno karte-
FTODHH NpPaBOBOrO peryJHMpoBaHHf 00pa3ylOT OCHOBHLIE
OMOpHBIE MYHKTH ¢uaocodckoro (061IECOLUHONOrHIECKOTO)
YPOBHSl cHelHaJbHO-IOpHAHYECKOro aHaau3a. OHH He TOJb-
KO HeMmoCpeACTBEHHO BOMJIOLIAOT TPeOOBaHHS MaTepHaJIHC-
THYECKOH [HaJleKTHKH (pacCMOTpeHHe COLHaJbHBEIX sBJe-
HHH B aKTHBHOM BHIe, B [elCTBOBaHHH, B CBA3H C Mpak-
THKOH) H He TOJbKO BBIpAXKaloT BaxKHedlHe cneuuduye-
CKHe 3aKOHOMEDHOCTH NpaBa — 3aKOHOMEPHOCTH ero ¢yHK-
IIHOHHPOBaHHs, HO U B CBfI3H C 3THM OXBATHIBAIOT B CBOEi
COBOKYMHOCTH BC€ YYaCTKH NpPaBOBOH AeHCTBHTENBHOCTH,
BCe 3JIeMeHTH NpaBoBOf HaACTPO#KH. Beapr B mpasoBom
peryJMpoBaHHH, B ero MeXaHH3Me peajlbHO Pa3BEepPTHIBAIOT-
Cfl, PacKpHIBAlOTCA 3JeMeHTH NaHHOH NpaBOBOH CHCIEMHL.

3TO NO3BOJISIET paccMarpuBaTh B E€AHHCTBE, CHCTEMHO
BCce MHOroo6pasHbie NpaBOBhle sBJIEHHs, Aa MNpPHYEM TaK,
yTo OsHxKafiefi 6a3of TAaKOro pacCMOTPeHHs HEH3MEHHO
BHICTYNAIOT TPpeOOBaHUS MaTepHaJUCTHYECKOH [AHAJIEKTHKH,
BhIDaXKeHHbIE B KaTeropHsax MpaBoOBOro peryJHpoBaHHA.
Takum nyreM okasbiBaeTcs BO3MOXHLIM BOBJIeYb BOMNPOCH,
OTHOCAIHECS K [JorMe NpaBa W K TeXHHKe IOPHCODPYAEHUHH,
B PycJO TOrO ClellHajbHO-IOPHAMYECKOTO aHajlu3a ¢uJo-
COMCKOro YpOBHsS, KOTOPBIH CBOHCTBEH MapKCHCTCKO-Jle-
HUHCKOH o0lle#l TeopuH mpaba.

Bor nouyemy Bo BTOpPOM TOME Kypca, B KOTOPOM peib
MoiAeT O HOpMe MpaBa, O MPaBOOTHOLWIEHHH, O MPaBOBOM
aKTe 4 APYrHUX sIBJIEHHSX U3 00/1acTH AOrMBI NpaBa H TeX-
HMKH ODHCNPYAEHLUH, HCXOAHBIM NYHKTOM H 00belUHAIOo-
IIMM HAyajoM SBJAIOTCA TeOPeTHYECKHe [OJIOXKEeHHd O
IPaBOBOM pery/JuHpoBaHHH, B OCOOEHHOCTH O €ro Mexa-
HH3Me.

2. IlpasoBoe BO3A€iiCTBHE M NPaBOBOE peryJupoOBaHue.
WndopmaunonHoe u UEHHOCTHO-OPHEHTALUOHHOE BO3AENCT-
sue npasa. [IpaBoBoe peryJupoBaHue — 3TO ocywecTéase-
MOe npu nOMOWU CUCTeMbL npagoselx cpedcrs (ropuduue-
CKUX HOPM, NnpaeooTHOwlenud, unOusuldyasvroix npednu-
canuli u 0p.) Pe3yArbTATUBHOE, HOPMATUBHO-0P2AHU3AYUOH-
Hoe go30elicTeue HA OOULECTBEHHbIE OTHOUWEHUA 8 UeAAX UX
ynopadouenus, Oxpaxvl, Pa3éuTus 8 COOTBeTCT8uU C Tpe-
b6osaruamu 3KOHOMUYECKO20 basuca, obujecT8eHnbIMU NOT=
pebrocTany 0anno20 COYUANbHO20 CTPOA.
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Onpenesss npaBoBoe peryJHpOBaHHe Yepe3 NOHATHE
nPaBOBOrO BO3AEHCTBHSA, HYXKHO YUYHTHIBAThb, 4YTO MOCJEMs
'‘Hee — INHPOKOEe TMOHSITHE, KOTODPOe XapaKTepH3yeT 6ce
HanpaBJieHHs1 U (GOPMH BJHSHHS NpaBa Ha OO6IIECTBEHHYIO
XH3Hb, B TOM YHcJe H (QYHKIHOHHpDOBaHHe NpaBa B Ka-
YecTBe MIEOJOTHYeCKOro, BocmurareabHoro ¢pakropa. U xo-
T8 3Ta CTOPOHa (YHKIHOHMDOBAHHS NMpaBa M NpPaBOBOE pe-
ryJupoBaHHe B3aMMONPOHHKAIOT, HAaAO BHAETb, YTO BJHS-
HHe NpaBa KaK HJe0JIOTHYECKOro, BOCIHTATeJJbHOrO (pakTopa
N0 CBOefl OCHOBe He fBJAETC [JIl Hero ChneuHGHYeCKHM.
B npuHuune paccMarpHBaeMasi CTOPOHAa IOPHAHYECKOTO
BO31eHCTBHS, OCHOBaHHass Ha OCOOEHHOCTAIX MNpaBa Kak
¢0opMBl 00LEeCTBEHHOrO CO3HAHHA, He OTJIHYAETCs OT BJHA-
HHS Ha OOILEeCTBEHHYIO XH3Hb [APYTrHX HIEO0JIOTHYECKHX
éopM H cpeactB (CpeACTB arHTalMH, NMpomaraHibl, Macco-
BOH MOJIMTHYECKOH HH(OpMalHH, HPAaBCTBEHHOr0 BOCIHTA-
HHA U T. 1.)L

IMpaBoBoe e peryaupoBaHHe — clelHdHYeCKoe BO3-
RefiCTBHE, OCYLIeCTBJseMOe MPaBOM KaK OCOOBIM COLHaJb-
HO-KJIaCCOBBIM HMHCTHTYLUHOHHBIM HODMAaTHBHHIM peryJs-
TOPOM.

CBoeo6Gpa3ne NpPaBOBOrO peryJHpOBaHHs 3aKJ0YaeTcs
B TOM, YTO OHO:

BO-NIepBLIX, B COOTBETCTBHH CO CBOeH KJacCOBOH mnpH-
poLO# sIBJsieTCS TaKOH PasHOBHAHOCTbIO COLHAJBHOrO pe-
FyJIHpPOBaHHs,, KOTOpas HMeeT LeJeHAaNpaBJeHHHH, opra-
HH30BaHHLIf, rapaHTHPOBAHHO-Pe3yJbTATHBHHIA XapakTep,
npeacrabJsier co6olf HOPMAaTHBHO-OPraHH3allHOHHOe ONOC-
peACTBOBaHHe O0OlIeCTBEHHBIX OTHOLIEHHH, HX Trocynapcr-
BEHHO-BJIaCTHOE, LIEHHOCTHOe HOPMHDOBaHHE,;

BO-BTODHIX, OCYLIECTBJIA€TCS MNPH IMOMOLLIH WEJOCTHOMN
CHCTEMBl CpeACTB, 00eCNeyHBAIOUIHX AOCTHXKEHHe Heo6Xo-
IUMBbIX uesedt (pesyabratoB). MHbiMH cl0Bamu, nas mnpa-
BOBOrO DEryJHpOBaHHs B OTJIHYHe OT OOllero HaeoJioruye-
€KOro BO3/eHCTBHS NpaBa XapaKTEePHO TO, YTO OHO BCErna
OCYyUIeCTBJIAeTC MNPH MOMOIIH o0coboro, CBOHCTBEHHOrO
TOJIKO IIPaBy MeXaHH3Ma, NPH3BAHHOIO B MJOCKOCTAX CTa-
THYECKOI0 HJH [HHAMHYECKOro ONMOCPEACTBOBAHHA 006-
YleCTBEHHBIX OTHOWeHHuA (I.12.4) rapanTHpoBath C I0pUAH-

! D1Oro He YYHTHIBAIOT aBTOPH, He NMPOBOASLIHE PA3JHUHA MeXIy
RPABOBLIM BO3NEACTBHEM H OPABOBWM DeryJHpOBaHHEM (CM., HampuMep:
J])é ;()amesa E. A. CounanHcTHYecKOe NpPaBOCO3HAHHE H 3aKOHHOCTb,
<. 94).
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YecKOff CTOPOHBI JOCTHKEHHe lieJiefl, pe3yJbTaToB, KOTOPHE
CTaBHJI 3aKOHOAATeJIb, H3[aBasi IOpUAHYECKHE HOPMHEL

KoHneyHo, ofluee HAeoJOrHYecKoe BO3JeHCTBHe MpaBa,
B3aHMONpPOHHKAass €O CNenHdHuecKH IPAaBOBBIM peryJiH-
poBaHHeM, HeceT Ha ceGe NeuaTb NMOCJELHEr0 H B COOTBET-
CTBHH C 3THM o6JlafaeT psiiOM AOCTOHHCTB (HMeeT yepTH
BCeOOLIHOCTH, KOHKPETHOCTH, YBI3aHHOCTH C peaJIbHBIMH
JKU3HEHHBIMH OTHOIUEHHSMH, ¢ KOH()JIHKTHHIMH CHTYyaUHsi-
Mu u 1p.). Ho Bce ke mno cBoeit OCHOBe, 1O [JIaBHBIM
0cOGEHHOCTSIM CBOEro COMEepkKaHUsl OHO SABJSETCS He CIe-
uupHYeCKH NMPaBOBHIM, a HMeHHO OOLIMM, NOAYHHAIOIHMCA
eIMHBIM 3aKOHOMEpPHOCTAM (YHKIHOHHDOBAHHS HAEO0JNO-
THH, ee BJHSHHS HAa OOGIUECTBEHHYIO XKH3Hb B JIaHHOH COUH-
aJbHOA CHCTeMe.

O6wee uaeosornieckoe BO3AEACTBHEe [IpaBa OCyLIecT™
BJSeTCS MO JABYM OCHOBHHIM KaHaJjaM — HH(OPMaIHOHHO-
MY H IE€HHOCTHO-OPHEHTallHOHHOMY?.

Hugopmayuonnoe Bo3aelicTBHe npaBa OCHOBAHO Ha
TOM, YTO NPaBO sBJIsIETCS ORHOH M3 Pa3HOBHAHOCTEH COLH-
aJbHOH HopMaTuBHONH HHGopmauuu. IIpu nomowu rOpUAH-
YeCKUX HOPM HOBOJHTCS [0 CBeJleHHs YYacCTHHKOB 0OILeCT-
BEeHHBIX OTHOLUGHHHA IO3ULMSA TOCyAapcTBa O TpeGyeMoM,
IO3BOJIEHHOM HJIM 3ampelieHHOM INOBeleHHH, coobliaercs O
CPeACTBAaX HOCTHXEHHS HeoOXOAHMMBIX Pe3yJbTaTOB, O MOC-
JIeICTBHSIX HapyLIeHHs1 HopMS,

Llennoctno-opuentayuontoe Bo3jedictBhe npaBa Gasu-
pyercs Ha TOM, 4to, OyAy4yH CaMOCTOSITENbHOH ILEHHOCTDIO,
NPaBO OAHOBPEMEHHO SBJSIETCS HOCHTEJeM MHOTMX IIOJIH-
THYECKHX, MODaJ/IbHbIX, AYXOBHHIX WEHHOCTEH H MOTOMY
crnoco6HO BMecTe ¢ HHGopMauuel o TpebyeMoM, A03B80.1€H~
HOM HJIH 3anpelieHHOM IOBeJeHHH (QOPMHpPOBATh Te HJA
HHble LE@HHOCTHHE MNpEJCT4BJEHHs YYacCTHHKOB OfIecT-

2 3acayra B BHAEJEHHH YKa3aHHHX KaHaJoB (acmekToB) Bo3gefi-
CTBHS MpaBa Ha OOllecTBeHHble oTHOWeHusi npHHagJexut B. H. Kya-
paeugBy (cm.: Kyanpsasues B. H. [[paBo u nosemenne, c. 72 ®
caed.). Bmecte ¢ TeM Hajxo 3aMeTHTb, YTO BhIAEJNEHHHI aBTOPOM Tpe-
TH}j KaHaJa (MpHHYAHTeNbHOe BO3JefCTBHE NpaBa) OTHOCHTCS K HHOA
MIOCKOCTH ero (YyHKUHOHHPOBAHHSA, K CHeLH(HYECKH-PABOBOMY pery-
JIHDOBAHHIO H BHIPaXeH B HOPMATUBHO-OP2AKU3AYUOHHOM ONOCPENCTBO-
BaHHM OOILECTBEHHHX OTHOUIEHHH, HX TOCYAapCTBEHHO-BJIACTHOM HOp-
MHDOBAHHH.

3Cm.: Kynpasues 0. B. HopMu coBerckoro npasa kak cpea-
craolynpaaneﬂna (undopMauHOHHEI acneKT) — ABTOped. KanA. LHCC

.y .
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BEHHBIX OTHOLIEHHH, CONEACTBOBATb BOCMHUTAHHUIO y JHIA
LaHHOro o6pasa MNOBENEHHs, BJHATb Ha IPHHATYIO HM
CHCTEMY IIEHHOCTeH.

XapakTep u colepKaHHe OGILEro HIe0JOrHYeCKOro BO3-
HefeTBHSA NpaBa 3aBHUCAT OT €ro KJAacCOBOH IPHUPOABI, €ro
OTHOLUEHHS K COLHAJBbHOMY NpOrpeccy.

Bospociiee 3nayeHHe COLHMAJHCTHYECKOTO INpaBa Kak
3¢ deKkTHBHOrO cpeacTBa MH(GOPMAUHH H LEHHOCTHO-OPHEH-
TallUOHHOTO BO3LEHCTBHS CBSI3aHO C TMOBLILIEHHEM pPOJIH
HIEOJIOTHYECKHX (AaKTOPOB B XKH3HH COLHAJHCTHYECKOTO
o0llecTBa, a TaKXe C TeM, YTO OHO CTPOHTCA Ha MOMJIHH-
HO Hay4yHofi ocHoBe. C MNepBHIX e [HEH CyUIECTBOBaHHS
CoBeTCKOro rocyfapcTBa H3JaBaeMble HM HODMaTHBHbIE
JODHAHYECKHe aKTBl BHICTYNaJH, mo cjoBam B. M. Jlewuna,
B KauyecTBe MOTYYHX CPEACTB MNPOMAaraHAbl H aruT4IHH —
CpeNCTB, NMPH NOMOLLH KOTOPBLIX NMAapTHs AaBaja MNPOCTOMY
paboueMy H KpeCTbSIHHHY MNpeACTaBJIeHHE O MOJHTHKE MO-
J0MOT0 MpPOJIETapCKOro TrocyfapcTsa, MpH3bBIBajJa HX K
MacCoBOMY NPaKTHYECKOMY JeJy*.

3. Mpeamer npaBoBOro peryJampoBaHus. DTo Pa3HOOb-
pasHble OOLIECTBEHHbIE OTHOLIEHHS, KOTOpPHEe O6BEeKTHBHO,
7m0 CBOEH MPHPOAE MOTYT «IOANABATHCA» HOPMATHBHO-Opra-
HU3aLHOHHOMY BO3AEHCTBHIO M B NAHHHX CONHAJbHO-TOJH-
THYECKHX YCJIOBHAX TpebylOT Takoro BO3NeHCTBHsA, OCY-
WeCcTBJAEMOro NPpH NOMOILH I0PHIHYECKHX HOPM, BCEX MHBIX
IOPHIHYECKHX CPeACTB, 06pa3ylolluX MeXaHH3M INPaBOBOTO
DeryJIMpPOBaHHS.

Ot comep:kaHus M Xapakrepa NpeiMeTa BO MHOIOM 3a-
BHCST OCOOEHHOCTH COIEep}XaHHs MNpPaBOBOrO peryJHpoBa-
HHS, a OTCI0Aa —H OCOOGEHHOCTH CTPYKTypH mnpaBa. Te
RJIM HHble BHABl OOILECTBEHHBLIX OTHOLIEHH{l (OpraHM3aud-
OHHble, HMYILeCTBEHHBIE, BJIACTHO-KapaTeJbHble H AP.) CMO-
coGHbl «MPHHHMAaTb» NPaBOBOE peryJHpOBaHHe He BOOOILIE,
a CTpOro onpefeJeHHHBX BHAOB HJIH B M3BECTYCM AHanaso-
He Takux BuAOB. Ha crmeuuduky npaBoBOro perynupopadys
OKa3bIBalOT BJIHSTHHE TaKXe 3JleMeHThl OOUleCTBEHHHX OT-
HOLUEHHH — NOJIOKEHHe ero Cy6bekToB, OCOGEHHOCTH 06t
€KTOB H AP.

CywecTBeHHast OCOGEHHOCTb PeEryJHpPyeMbIX IPaBoOM
o6lL1ecTBEHHbIX OTHOLIEHHH 3aKJIOYaeTcs B TOM, YTO OHH
MOTyT GHITb NPEAMETOM MPaBOBOrO BO3JEeHCTBHS JHIIb IO-
CTOJIbKY, NOCKOJIbKY BBICTYNAIOT B KAauyecTBe 80.€8bLX OTHO-

”‘ICM.: Jennn B. U Toan. cobp. cou., 1. 38, c. 198—199; r. 45,
c. 111,
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IeHHH. BoJleBEIX He B TOM CMBEICJe, YTO OGILIECTBEHHHE OT-
HOLIEHHs BO BCeX CJyyasix NMpHHaAJexaT K 06JacTH HAeO-
JIOTHH, HaJCTPOHKH HaJ 3KOHOMHYECKHM O0a3ucoM, a B
TOM, YTO HE3aBHCHMO OT CBOEro MecTa B CTPYKType COIH-
aJIbHBIX CBfI3eHl BHEIPAXKalOTC B BOJIEBOM IIOBEXEHHH JIIO-
Aedl. B yacTHOCTH, ¥ 06LIeCTBEHHO-TIPOH3BOACTBEHHKIE OT-
HOLUEHHsI CTAHOBATCS INPeAMETOM IIPaBOBOTO peryJHpoBa-
HHS TOJIbKO B YKa3aHHOM BHILIE KAYECTBE, T. €. TOrA, KOrAa
OHM MNPOSBJSAIOTCS B BHAe HMYLIECTBEHHBIX, TPYIAOBHIX,
OPraHH3aUHOHHBIX H HHBIX COLHAJbHHEIX CBsi3el, HMEIOIHX
BoJieBol xapakrep®. Ilpu aTom oGHapyKHBaeTcsi BaxkHas
3aKOHOMEPHOCTb: BO3/EHCTBHE INpaBa Ha OGIIECTBEHHYIO
JKH3Hb, B TOM YHCJIe H Ha OGILECTBEHHO-NPOH3BOACTBEHHbIE
OTHOIUEHHSl, TeM 3HayHTeJbHee, YeM CHJIbHee NpPaBOBHE
(hopMH OKa3HIBAaIOT BJHSIHHE HA BOJIIO M CO3HaHHe JIOAei.

Taxum o6pa3oM, B KayecTBe HENOCPEACTBEHHOro Ipen-
MeTa NpPaBOBOr0 pPeryJHpoOBaHHs BHICTYyIaeT 80.e80e nose-
Jexue y4yacTHHKOB oO6LiecTBeHHBIX OTHoueHHu#. IIpaBo mnpH
9TOM CIOCOGHO BO3AEHCTBOBATh Ha pas3jIHYHHE YPOBHH
MoBelleHHs JIIOAeH M HMX KOJIJIEKTHBOB, BKJIouas IeHCTBH,
onmepauy, JeATeJbHOCTh H 1p.8 (MpHueM ¢ KaXKAKM H3 3THX
YpOBHeil TMOBeleHHs] B NMPHHIHMIE, KaK NPaBHJO, CONPSIXKEH
COOTBETCTBYIOLIUI YPOBEHb CTPYKTyphl mNpaBa’, a Takxe
MHOTHe acNleKThl MOBEJEHHs B TJlaHe ero reHesuca — M Ha

> B. A. KyunHcKui yTBep»KJaeT, YTO OOGlieCTBEHHO-NPOH3BOACTBEH-
Hble «OGBHEKTHBHHE OTHOLUEHHS... LeJJHKOM HMEIOT BOJIeBOe BHIpaXKeHHe:
NOMHMO BOJIEBOH CTPYKTYPH OHH He cymectsylor» (Ky4HnH-
cku it B. A, JInunocts, cBoGoaa, mpaso. M., 1978, c. 72).

6 Wurepecuniit ¢axt noameven B. H. Kynpssuesnm. <«IIpaBoBas
HOpMa, — IHIUET OH, — MOJEJHPYeT, KaK NPaBHJO, He OXHMH, a ABa
COCeXHHX YpOBHS moBelleHHs. OCHOBHHIM YDOBHeM SIBJIseTCS HeficTBHe,
JIOTIOJIHHTEJIbHEIM — ONepauust HJH TeJOABHXEHHe, KOTOPHM OHO OcCy-
mectBaserc. Ecau OCHOBHOH ypoBeHb — ONEpallis, TO JOMNOJHHTE/b-
HHA — feficTBHe JHGO aestesbHOcTh H T. A.» (Kyapsasumes B. H.
ITpaBo n nosexenne, c. 29). DToT GakT HAXOAHT OOBACHEHHe B CBOM-
CTBEHHON NpaBy TeHIEHIHH JOCTHXEHHS MAaKCHMaJbHOH OmpeeseH-
HOCTH IOPHAHYECKOH perJaMeHTalHH OGUIECTBEHHHX OTHOIIEHHH.

7 Ha marepHane YroJIOBHO-NPOLECCYyaJbHOTO InpaBa OHJA ycTa-
HOBJIEHa TaKas 3aBHCHMOCTb: IIpOllecCyasbHhle ONepalliM BO MHOTHX
caydasix — NpeAMeT OTHeNbHHX HODM, INpoleccyaJbHHE AeACTBHS — HX
COBOKYNHOCTeH, AEATEJbHOCTb — BCel CHCTEMH INPOLECCYyaJbHHX HODM
(cM.: Anexceesa JI. B. Teopernueckne BONPOCH CHCTEMH YrOJIOB-
HO-IIpoLecCyabHOrO npaBa. — ABroped. kaua. amcc. M. 1975, c. 5).
Bumecte ¢ TeM, mo MHenHio B. H. Kyznpssuesa, «B oTpacasix Tak Ha-
3LIBAEMOT0 II0JIOJXKHTEJbHONO INpaBa (cOAEepIKallero PperyasiTHBHHE, a
HE OXPaHHTeJbHble HOPMH) Yallle MOJENHPYIOTCS Gojiee BHCOKHE YpOB-
ud nosefesus» (Kyzpasues B. H. Ilpaso u mosegenue, ¢, 29).
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MOTHBAIMIO NOBENEHUS, U HA NPHHATHE PELIEHHs H T. 1.).
[MpaBoBass Hopma, mumer B. H. KynpsBues, «Hapsaay c
ApyruMH ¢aKTOpaMH BO3JAEHCTBYeT HAa COAepXKaHue H Ha-
NpaBJeHHOCTb MOCTYMNKa, CNOCOGCT3yeT BHIGOPY NpaBo-
MEpHBIX CPEACTB AOCTHXKEHHs leJsel, NpefoTBpaLlaeT Mpo-
THBOIIPaBHOE MOBeNeHHe»S,

ABTOpPOM 3THX CTPOK B CBOe BpeMs ObLIO BHICKAa3aHO MPEANOJOXKe-
HHe, B COOTBETCTBMH C KOTODHIM TeODeTHYeCKHe HAEH O BOJIEBOM Xa-
paKTepe peryJMpyeMHX IPaBoM OOGILECTBEHHBIX OTHOUIEHHH (HauGosee
noJxHo passepuHyTee B paGorax C. H. DBpartycs) umelor xapaxrtep
3HAYHTEJbHOrO OTKDHITHS, HayYHble pe3epBH KOTOPOrO B IIOJHOH Mepe
ellle He packpbiThl. MccaefoBaHHs NOCJAEAHHX JeT, cpOpMHpOBaBIlHe
HOBHle HampaBJieHHs B TEOPHH IpaBa, yGEAHTEJbHO, HALO II0JAraTh,
NMOATBEPAMJH 3TO NpexnoJsoxxeHue. Hampumep, Te BHICOKO3HAYHMEHe B
TEOPETHYECKOM H INPAKTHYECKOM OTHOUIEHHSX BBIBOJbI, KOTOPhie BHITE-
KalotT H3 npepjoxennofi B. H. KyapsBuesniM o6lieTeopeTHYecKod Xa-
PaKTePHCTHKH COOTHOIIEHHS NpaBa M IOBeJeHHs, ONMpAloTCs, KaK Ha
6JHKafillylo CBOIO NPEANOCHJKY, Ha YNOMSHYTHle BHIlIe TeOpeTHYec-
KHe HIeH O BOJeBOM XapaKTepe peTyJHPYeMbIX IPaBOM oOLLecT-
BeHHbIX OTHOWIEHHA. EcTh Bce OCHOBaHHA INpeAanoJarath, 4YTO H Ha
NOCNeAYIOIUX 3Tanax pa3paGoTkH BONpocoB oOllefl TeopHH Ipasa,
CBSI3aHHBIX C TBOPYECKHM HCINOJBb30OBaHHEM JOCTHXKEHHH COLHAJIbHOM
NICHXOJIOTHH H JAPYTHX HayK, KOTOpPHe H3YyYaloT NOBeAeHHe YeJioBeKa,
yKa3aHHble TeOpPeTHUeCKHe IOJIOXKEHHS SBATCH HCXOAHBIM IYHKTOM H
KJIIOYOM K IOHHMAaHHIO PsAAa APYrHX CJOXKHBIX INpo6JeM, HMeELHX
JaJbHIOK INepCleKTHBY, TAaKHX, KaK IICHXOJIOTHUECKHH MEXaHH3M IIpa-
BOBOIO DEryJHPOBAaHHS, CTHMYJIHpYIOLUlast poJb NpaBa H T. A.

BecbMa cHMNITOMaTHYHO, YTO B MOCJEJHee BPeMsl CNaJ HaKaJs TOH
LUCKYCCHH, KOTOpasi BO3HHKJA IO JAaHHOH mnpobaeMe. Temeps, Ayma-
eTcs, BCEM CTaJoO $ICHO, YTO NPaBO BO3LEHCTBYeT Ha OOGLIECTBEHHYIO
KH3Hb Yepe3 BOJIO M CO3HaHHe JIojedl H, cTajJo ObITb, Yepe3 TaKHe
ofllecTBeHHHIE OTHOUIEHHS, KOTOPHE BHIPAXKAKOTCA B BOJEBOM IOBe-
JEeHHH.

\4. Meroapl mpaBoBOro peryjiupoBaHMs. XapaKTepHbIe
4epThl NPABOBOLO PEryJHDOBAHUS BRIPAXKEHb B €ro MeTo-
nax, Cnocofax, THIlax. I
Mero0b. mpaBoBOro peryJHpOBaHHS — 3TO NPHEMBI IOPH-
XHYECKOTO BO3AEHACTBHA, HX COUETAHHE, XAPAKTEpH3yIo-

llee MCIOJIb30BaHHE B JNAHHOH 00JacTH OOLLECTBEHHBIX
OTHOILEHU{ -FOF0 HJIH HHOTO KOMMJAEKCAa IOPHIHYECKOrO HH-
CTPYMEHTapHs, CPeACTB IOPHAHUYECKOro BO3deHcTBHS. Me-
TOAbl CyGCTallHOHAJbHBI, HEOTAEJIHMB OT NpPaBOBOH MaTe-
pud. OHHM —rJaBHOe, YTO BbIpaXKaeT CaMyl0 CyTb, CTep-
JK€Hb TOFO HJH HHOTO IODHIHYECKOrO pexXHMa peryJHpo-
BaHHs, CJIeA0BaTeJNbHO, OHHM CJIyKaT HMeHHO TeM o0berH-

HSIOUIHUM HayaJioM, KOTOpO€ XOMIIOHYe€T IIDaBOBYIO TKaHb

8 Kyapsasues B, H. [Ipao u nosegenne, c. 38.
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B IJIaBHBIe CTPYKTYPHbIE TOApasiesieHHs NMPaBOBOH CHCTe-
Mbl — B orpacJu npasa (I.15.4.).

TakuMm 06pasoM, (KaxJ0i OCHOBHOH OTPac/H MNpPHCYLI
CBO# 0COOBI MeTOJ NIPaBOBOro PEryJHPOBaHHs, CrenndHue-
CKHe 4epThl KOTOPOro KOHUEHTPHPOBAHHO BHIPAXKEHBI B INpa-
BOBOM II0JIOXKeHHH (CTaTyce CYGDBEKTOB, a TaKXKe B OCHOBa-
HHSX YOPMHPOBAHHS NIPABOOTHOLICHHH, COCOGAX ONpEneNe-
HHsSL MX COAEp}KaHMsi, B IODHIHYECKHX CAHKUHsX. [10CTABUB
CYyOBEKTOB OOLECTBEHHBIX OTHOIUEHHA B Te HJIH HHBIE HC-
XO[HBIE HIODHAHYECKHE TMO3HLHH, IpaBOBasg CHCTEMa TeM
caMbIM TIpejoINpefiesisieT CBoeoOpas3ue HCMOJNb3YeMOro B
LaHHOH 006JacTH BCero KOMIJIeKca IOpPHAHYECKOro HHCTPY-
MeHTapuss H OTCloJa OCHOBHble OCOOEHHOCTH CTPYKTYPHHIX
nojpasfiejeHHi NPaBOBOH CHCTEMBHI.

PaccmaTpuBasi MeTo/bl NIPABOBOrO DEryJIHPOBAHUS B Ka-
yecTBe  peasibHBIX IOPHAHYECKHX SBJIEHHH, OOpeTarmolmux

MO BMeCTe C TeM yKa3aTb Ha HEKOTOophle nepsudrvie, Uc-
"X0ORble METONEI, KOTOpbie NMpeACTaBAAIOT COGOH BbiAeJIeH-

Hble JIOTHYECKMM MNyTeM INpOoCTeHllHe MpHEMHl DEryJnpoBa-
ﬁﬁﬁ,’_p_ﬁﬁémﬁihyé m@f@m&r cTaTyce CyObeK-
TOB, B HX HCXOAHBIX IOPHAHYECKHX MO3HIAAX:
~ {enTpaau308anHce, UMNEPATUBKOE pecyauposanue (Me-
700 cybopOurayuu), TPH KOTOPOM DPEryJIHPOBaHHE CBEPXY
JOHH3y OCYIIeCTBJSIeTCS Ha BJIACTHO-MMNEPATHBHBIX Ha-
yaJax, IODHAHYECKas 3HepPrusl MOCTyNaeT Ha AaHHHI{ yyac-
TOK NPaBOBOH AeHCTBHTENBHOCTH TOJBKO CBEPXy OT roCy-
NapCTBEHHbIX OPraHoB H COO6Pa3sHO 3TOMY MOJIOXKEHHE
cy0BEeKTOB XapaKTepH3yeTCs OTHOIIEHHSMH CyGopAHHALMH,
NPSIMOTO MOAYHHEHHS;

deyenTparuzosannoe, OUCNO3UTUBKOE pe2yauposaHue
(mero0 koopdunayuu), NP KOTOPOM IPaBOBOE PEryJHpO-
BaHHe ONpeJessieTcsl TaKXKe CHH3y, Ha €ro XoJ M Ipolecc
OKa3blBaeT BJIHSIHHE AKTHBHOCTb YYaCTHHKOB OGIIeCTBEH-
HBIX OTHOLUEHHH, HX IpaBOMepHble AEHCTBHA 3JeCh TOXe
AIBJIAIOTCS HMHAHBHAYaJIbHBIM, «aBTOHOMHBIM» HCTOUYHHKOM
IOPHIMYECKOH 3SHepPruH, H coo6pasHO 3TOMY MOJIOKEHHE
CyGbeKTOB XapaKTepH3YeTCsl OTHOLIEHHSIMH KOODAHMHALHH,
NPHAaHHEM KOHCTHTYTHBHOTO IODHAHYECKOTO 3HAYEHHS HX
NpaBOMEPHOMY NOBeJeHHI0®.

° B lopuHuecKoil JHTepaType YKa3aHHHE INEpBHUYHbIE METOABl HMe-
HYIOTCAl TaK)e MarucTpajbHbIMH (cM.: CHCTeMa COBETCKOIO 3aKOHOZA-
tesbcrBa. IMox pex. U. C, Camoutenko, c. 45).

295



B oTpacnax npaBa 3TH NepBHYHBIE METOAH B 3aBHCH-

MOCTH OT XapakTepa peryJHDyeMhIX OTHOIUEHHH H ApYyrux
colHaJbHBIX (AaKTOPOB BHICTYNAIOT B DAa3JHYHHIX BapHa-
IMAX, COYETAHHAX, XOTH, KaK MPaBHJO, H C NPEHMYIIECT-
BEHHHIM NpeoGJiafiaHHeM OAHOro M3 HHX.|B HaubGoJjee uHuc-
TOM BHIe yKasaHHble NepBHYHble METOAbl BHIpAaXKaloTCid B
aJIMHHHCTPAaTHBHOM IpaBe (LleHTPAJH30BaHHOE peEryJHpo-
BaHHe — MeTOJ CyOOpAMHAaUMH) H B TPaxAaHCKOM IIpaBe
(meueHTpasM30BaHHOE peryJHpoBaHHe — MeTOJ KOOpAHHa-
uun). OnHAKO M 3[eCh, KaK H B HHHIX OTpac/sX, oTpacJe-
Bble MeTOAbl He MOryT OHITb CBeleHH K pacCMaTPHBaeMBIM
npocrefiinM npueMam. Ilpencrasiss co6oit cloXKHOe, MHO-
rorpaHHoe NpaBoBOe fIBJEHHe, KaXIHH OTpac/ieBOH MeTOA
ecTb Crmenu¢pHYecKHii KOMILJIEKC NPHEMOB H CPeACTB pery-
JMPOBaHHs, KOTOPHIH CYLIeCTBYeT TOJIbKO B AaHHOM, KOH-
KPETHOM HODMAaTHBHOM MaTepHaJje, TECHO CBsi3aH C COOT-
BeTCTBYyIOLled rpynnofi oO6lLiecTBEHHBIX OTHOIIEHHH — Npen-
METOM NPaBOBOTO peryJHpOBaHHs.
/3 5. Cnoco6bi npasoBoro peryaupoBanus'®. ITox cmoco-
GaMH TMpPaBOBOTO pEryJHPOBAHHA CJeAyer IIOHAMAaTb Te
NYTH IOPHIHYECKOTO BO3JEHCTBHS, KOTOpble BEHIDAXKEHH B
IOpHIMYECKHX HOpMax, B JApPYrHX 3JIeMEHTaxX NpaBOBOH
cucreMbl. OCHOBHBIMHM Cmoco6aMu INpPaBOBOro peryJHpoBa-
HHUS SIBJISIOTCSA:

a) noautusHoe 06:a3bl8aKUE — BO3JIOXKEHHe Ha JHI 005-
32HHOCTH K aKTHBHOMY MNOBEJEHHIO, T. €. YTO-TO CAeJaTh, lie-
pelaTb, YNJIATHTb U T. A.;

6) 00380.eHlUe — NPefOCTaBJEHHE JHIAM NIpaBa HA CBOH,
coOCTBeHHBIE aKTHBHbIE JEHCTBHS;

B) 3anpeujexrue — BO3JIOXEHHE Ha JHLI pOA3aHHOCTH
BO3/€PKHBATbCS OT COBEPLIEHHs] JAeHCTBHH ONMpeNeseHHOro
poxa.

Bce nepeuncsiieHHBle cnocoGhl CBSI3aHBl C CyOhEKTHBHBI-

I0Tcs yepes Hux, IlpuueM ecau

M J103BOJIEHHH CYOGBEeKTHBHOE NpaBo (BKJOYas INPaBO

TpeGoBaHHus, obecneuuBawpllee COGCTBEHHBle aKTHBHHE

10 TepMHHH <«ME€TOA®» H <«CNOCOG» — MOHATHA OJH3KHe, B 3HaAUH-
TeJLHOH Mepe COBNAjamllHe IO CBOeMy cojepaHHio. B Kauecrse
6JH3KHX, COBNAJAIOLIHX OHH NMOAYAC yNoTpeGJAIOTCS H B IOPHAHYECKOH
Jautepatype. B Hacrosimefi pa6oTe TepMHH «cmoco6» TaK e, Kak M B
HCCNIefloBaHHAX HHHX aBTopoB (B. M. Topuiene H 1p.), ymoTpe6as-
eTcsl AJsi 0603HaYeHHs TOJBLKO CTPOTO ONpefeNeHHOH TpPynnel mpaso-
BHIX fABJIeHHH — OGA3HIBaHUH, N03BOJIEHAN, 3aMPETOB.
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MeficTBHs) 06pasyer caMoe COJAEpXKaHHe NAaHHOrO crmoco6a
NPaBOBOrO peryJHpoBaHHs, TO NPH O0A3BIBAHHH H 3anpe-
L[eHHH TNpaBo TPe6OBaHHs NPHHAMJNEXKHT JAPYTHM JHLAM;
ero CMEICJ COCTOHT B TOM, 4ToGH OGecneuyHBaTh HCMOJHE-
HHe aKTHBHOH (06si3niBaHHe) HJIH NacCHBHOH (3ampelle-
{n'e) IOPUIHYECKOH 00513aHHOCTH.

W3 aneMeHTOB NpaBOBOfi MaTepHH, BHIPAXKAIIIHX CIIO-
co6bl peryJaupoBaHHsi, o6pa3yercs camas NJOTb OTpacJe-
BbIX MeToHoB. IIpuyeM OT mnepBUYHBIX oco6GeHHOCTeH moO-
CJeIHHX — LEHTPAJH30BAHHOTO H JeLeHTPaJU30BaHHOIO
peryJHpOBaHHsl — BO MHOTOM 3aBHCHT H KOMOGUHAIHSA CIO-
co60B, KOTOpasi XapakTepHa AJs TOH HJIH HHOH OTpaciH
npaBa. [sna oTpacleBHIX MeETOAOB, Ile AOMHHHPYIOLIHM
AIBJIIETCSl LE€HTPAJH30BaHHOE peryJHpoBaHHe (aJAMHHHCT-
paTHBHOe NpaBo, (pUHaHCOBOe NMpaBo H Ap.), B KOMOHHa-
IHH YKa3aHHHX TpeX CIoco60B MNpPeBaJHPYIOT 06s3bIBaHHE
(«a») u 3anpeiieHHe («B»); B OTPaCJeBBIX Xe METOAAX,
BHIDAXXAOUIMX MHCIO3HTHBHOE Hayaso (rpaxAaHCKoe Ipa-
BO, ceMefiHOoe INpaBo, TPYAOBOe MNpaBO H Ap.), NpeBaJH-
pyer mosBoJieHHe («0»)%.

Herpyano 3ameTuth, 4TO 1enoyka 3aBHCHMOCTEH MEXAY
3JIeMeHTaMH INPaBOBOM CHCTeMH MOXKeT ObITb MPOTAHYTA
H Jfajblie — K CIeUHaJbHO-IOPHAHYECKHM (GYHKUHAM Iipa-
Ba. B uacrHocTH, 06s13bIBaHMe NpHCYyllle B OCHOBHOM JHHa-
MHYECKOH, a J03BOJIeHHe H 3amnpelleHHe — CTaTHYECKOH
peryasaTHBHEIM pyHKuuaM npaBa (I.12.4.).

! Ha 3HaueHHe MO3HTHBHOTO OGA3LIBaHHA, [03BOJEHHA M 3ampe-
IEHHSA JJI XapaKTePHCTHKH METONOB NPaBOBOTO PeryJHpPOBaHHA He3a-
BHCHMO JApyr oT JApyra o6paThax BHHMaHHe B. @. fkoBaeB u
B. . Copokur (cM.: IkoBaes B. ®. I'paxaancko-NpaBoBOii METO.
peryanpoBaHHsi oO6LIeCTBEHHBIX oTHoweHHi. CBepanoBck, 1972; Copo-
kuH B, JI. AxMuUHHCTPaTHBHO-NpoLeccyapHOoe mpaso. M., 1972). Ox-
Hako B oraHude or B. ®. SxosneBa, B. JI. COpoKHH He CBfI3HIBAa€ET
KOHCTDYHpYeMBle HM &MEeTOAH» CO CTPYKTYpofi IpaBa, C IOPHAHYECKHM
cBoeo6pa3HeM ee TVIaBHLIX NoJpasfeneHHii — oTpaciefl. Takas nosuumus
(ona mosryyHsa pas3BHTHe B JAPYrodl KHure aBTOopa «MeTos npaBoBoro
peryaupoBanusi (TeopeTHueckHe npoGaemsl)» M., 1976 — nosuuus, He-
JIOOLIeHHBAIOMAsi «CyOCTaHIHOHAMBLHOCTLY METOJOB, HX 3HAUeHHe B Mpa-
BOBOR JeACTBHTEJIbHOCTH, OKa3ajach BO3MOXKHOH IOTOMY, 4YTO aBTOD
Geper mpocTefiliie CNOCOGH pETYJHPOBAaHHS KAaK TAaKOBbie B OTPHIBE
OT KOHKDETHOTO OTPAac/JeBOrO0 MaTepHala H B OCOGEHHOCTH OT TJaB-
HOTO, YTO XapaKTEPH3YET MeTOABl,— LEHTPaJH30BAHHBIX M JElLeHTPaJH-
30BaHHBLIX HayaJ peryJHpoBaHHs. CM. MO 3TOMYy BONpPOCY CNpPaBEJH-
Bue cooGpaxenns JI. C. flnua (IBmu JI. C. O6was Teopus npasa,
c. 130) u C. H. Bparyca (CucreMa COBETCKOrO 3aKOHONATeJbCTBA.
ITon pen. U. C. Camomenxo, ¢, 46—47).
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CyllecTBeH H CJelyIOIIHH MOMeHT. Takue CHOCOOHI
NpaBOBOrO DEryJHPOBaHHs, Kak [03BOJIEHHe H 3amnpelie-
HHE, HaXOIAT CBoe ObITHE H 3a MpeleJaMH KOHKPETHOro
HODMATHBHOIO MaTepHasa; NpOSBJAACH B COOTBETCTBYIO-
IHX IOPUAMYECKHX HOPMax (YyNpaBOMOYMBAKOIIMX H 3al-
pellaloLiHX), OHH OJHOBPEMEHHO BLICTYNAIOT B BHIE TJy-
GUHHBIX 3JIeMeHTOB CTPyKTyphl mpaBa (I.15.9.).

Ilymaercs, paccMaTpuBaeMble TPH CnocoGa NPaBOBOTO
peryJupoBaHHs — He OJHONOPSJAKOBbIe sIBJeHHsS'2, MOoKHO
NPEANOJIOXKHTb, YTO HauboJiee 3jleMeHTapHBIM (C l0pUAHUE-
CKO# CTOPOHBI), PacMoJIOXKEHHBIM B BEDXHUX CJIOSIX TPaBOBOH
CHCTEMBl fBJSieTC Croco6 I0pUAMYEeCKOro O6s3bIBaHHS:
OH He BBHIXOAHT 3a NpeleJbl KOHKDETHBIX IOPHIHYECKHX
HODM, BbIpaxkaeTcsl B IPOCTEHIIHX IOPHIHYECKHX CBSA3SAX —
OTHOCHTEJIbHHIX TPAaBOOTHOLICHHUSIX. JL03BOJIEHHUS XK€ H 3alpe-
WeHHs (3aNpeTbl) OPraHMYHHl /A TIPAaBa, OHH MpPHHALJe-
XKaT K [JIyGMHHBIM IJacTaM NpaBa, ero MeXaHH3Ma, rae
NpaBoBas CHCTEMa NPSIMO KOHTAKTHPYeT ¢ IKOHOMHKOM,
COLHAJIbHO-TIOIMTHYECKUMH OTHOIUIEHHSIMH, C HerNoCpeacT-
BEHHO-COLHAJbHBIMH TNPHTA3aHUSMH, COOTBETCTBYIOLINMH
FOCMOACTBYIOLIHM OTHOIIEHHSAM (CYIIHOCTBIO [IpaBa BTOPOTO
NopsAAKa), H TOTOMY HENOCPELCTBEHHO BBIPAXKaOT COLH-
aJIbHO-MIOJIHTHYECKOE CYILECTBO NPaBOBON THCTEMEBI

Oco6o BeqHKO B HaHHOH NJOCKOCTH 3HaueHHWe IOPHIAH-
YeCKHX [03BOJIEHHI: HMEHHO OHH SIBJIIIOTCS HEMOCPEeACT-

BeHHBIM BHDAXeHHeM Toll cBOBOXbI, KOTOPAs B EIHMHCTBE
"€ _OTBETCTBEHHQCTbIO 00pasyeT collepxanue HENOCPENCT-
BEHHO-COMANBbHBIX NpHTA3aHul. VI HMeHHO MO Colepxa-
HHIO, XapaKTepy, HaNpaBJEHHOCTH IOPHAHYECKHX AO03BOJIe-
HHH TPOXOAUT HauGoJsiee OTYETJNHBBIH BOAODPa3desN MeXIY
NPaBOM 3KCIJIYaTaTOPCKHX OGIIECTB H COLHAJHCTHYECKHM
npaBoM. Tor pewatouiuii $pakr, Yto A03BOJIEHHs, CBOHCT-
BEHHbIe COL[HAJIHCTHYECKOMY INpaBy, He AOMYCKalOT SKCIJIY-
aTalHM 4YeJOBeKa YeJOBEKOM, HACHJIHS H IPOH3BOJIa Hal
JUYHOCTBIO M BBIPAXKAIOT HEBHAAHHYIO IJIs 3KCIJIyaTaTop-
ckoro obuecTBa cBob6oay B HauboJjee XH3HEHHBIX, BaXKHHX
IJIsi TPYASILIErocsi yesaoBeKa OO6JIACTSX COLHAJIbHOH MKH3HH,
H XapakKTepH3yeT BeJHuailliie COLHAaJbHHE JOCTOHHCTBA

12 BAu3KHH X NAHHOH NO3MUMM B3radAf Bhickasan B. M. Topuene-
BEM. OH NOJaraeT, YTO <«JO3BOJEHHe H 3ampeT — Haunbojee obune
cnoco6H BO3NeHCTBHSA, 3aKpelieHHble B coBerckoM mpase» ([opue-
HeB B. M. Cnoco6ul M OpraHu3alHOHHbIe (QOPMBI NPAaBOBOrO pery-
JIHPOBaHHUS B COLMAaJHCTHYECKOM oOlecTse, c. 51).
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H TpEHMYyIecTBAa COLIMAJHCTHYECKOro nmpaBa — IpaBa HOBO-
ro U BBICIIEr0 HCTOPHYECKOTO THIIA.

w6. Tunbl (NOpsiAKH) mnpaBosoro peryauposanus. Ilox
THIOM (TMOPSAKOM) TOHHMAaeTcsi o6liasi HaNpaBJEHHOCThb
IOPHAMYECKOIO pPEryJHpOBaHUsl, 3aBHCHMasi OT TOro, YTO
JIEXXHT B OCHOBe peryJupoBaHUs — oblllee N03BOJEHHE HJIH
o6l 3anper. MHBIMH CJ0BaMH, THN DEryJHpOBaHHs Xa-
pakTepusyer HauboJsiee CylLIeCTBEHHble Pa3HOBHAHOCTH CO-
4YeTaHHi cnoco6OB perylupoBaHHs, UMEHHO TeX CIOCcOGOB,
KOTODble BOMJOIIAIOTCS B IJIyOUHHLIX 3J€MEHTaX CTPYKTYpPHI
npaBa, B A03BOJEHHSX U 3alpeTax.

BMmecre ¢ TeM THMBI peryJHpOBaHHSI OTYETJIHBO PaCKPHI-
BalOT creuH(HUKy NpaBa, ero 0Co6EHHOCTH KaK COLHAJbHO-
KJIaCCOBOTO peryJsiTopa, BbIpaKalollero COLHAJbHYIO CBO-
6oy B eJHHCTBE C OTBETCTBEHHOCTbIO W NOTOMY (YHKIIH-
OHHDYIOLEr0 4Yepe3 CYOBLeKTHBHBle NpaBa (NpHYeM H B
TOM cJyyae, KOorja B OCHOBe DEryJHDPOBAaHHs JIEXKHT
3amnper).

B 3aBHCHMOCTH OT COYETaHHil 3ampeToB H JO3BOJIEHHH
B NpaBe pa3JjiHyYyaeTcs [JBa OCHOBHLIX THIIA PEryJHpOBaHHS
(rpaduueckn wx ocobeHHOCTH H300paXKeHH Ha CXeMe
1

.
.

a) o06uedo3goauTesvroe, T. e. Takoe, B OCHOBe KOTO-
poro HaxoAuTcs oflLiee 103BOJIEHHE H KOTOPOE MIOTOMY CTPO-
UTCS 1O MPHHIMIY <«IO3BOJICHO BCe, KPOME...», a 3HA4HT,
JHLa NPH TakOM MOpPs/iKe B TNPHHIHIE BIpaBe COBEPLIATDH
at06ble JefCTBUSA, MM Obl OHM He NONMaiaju B Pas3psil
3alpelleHHbIX, T. €. TeX, KOTOpHle NPSIMO 3ampelieHH 3a-
KOHOM;

0) paspewuurenrbroe, T. e. TaKoe, B OCHOBe KOTODOTO
JeXHUT OOliuA 3ampeT M KOTOpOe MOTOMY CTPOMTCS IO
NPUHUMIY «3anpelleHo BCce, KpPOMe...», a 3HayHT, JHlla
BlIpaBe COBepLIaTb TOAbKO OelcT8uUA, pa3pelleHHble B
HOpMax.

XapaKkTepHCTHKA YKa3aHHBIX NBYX THIOB (mopsizkoB)
pery/iMpoBaHHsl HMEeT B TeOPUHM NpaBa (yHAaMEHTANbHOE
sHayeHHe. OHa MO3BOJSET YBHAETb, KAK U B KAKOM COUETA-
HUH TJYOHHHBIE 3JIEMEHTHl CTPYKTYpHl NpaBa — J03BOJe-
HHSl M 3anpeThl — «paboOTalT» Ha ero crneuudHKy, Ha OCY-
IIeCTB/IEHHe Yepe3 MEeXaHH3M IDHIAHYECKOrO peryJHpoBa-
HHSI COLlHaJIbHOHA CBOOOJBl B €e eUHCTBe C COLHAJBHOH OT-
BETCTBEHHOCTbIO. 3HAMEHATEJbHO, Y4TO 3JeCh OGHApYXKHBa-
IOTCS BeCbMa YeTKHe ClelH(HYecKHe 3aKOHOMepHocTH. Ec-
JM nepel HaMu oOLIM# 3alpeT, TO €My KOPPECIHOHAHpYeT
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Cxema 13
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TOJNLKO KOHKPETHOe J03BOJIeHHe (pa3pelluTesNbHOe pery-
aupoBaHue). M Hao6opoT, eciu 3aKOHOZATEJb YCTAHOBHJI
o6lllee 103BOJIEHHE, TO eMy M0 JIOTHKE CyILLeCTBYIOIIUX 31€eCh
CBsI3efl JNOJIXKHBI COOTBETCTBOBATb KOHKDETHHle 3ampeTH
{06111e103BOJIHTE/ILHOE PEryJIHPOBaHHE).

Kax/blit H3 yKa3aHHBIX THIOB PEryJHPOBaHHS 06Jajgaer
CBOUMH JOCTOHHCTBAMH, XapaKTep H <«BeJHYHHa» KOTOPHIX
NpSIMO 3aBHCAT OT 3KOHOMHYecKOoro 6asHca, COLHAaJbHO-
KJIaCCOBHIX YCJIOBHH, KJIaCCOBOH NPHPOJBI NMpaBa.

B askcriyataTtopckoM 06IIECTBE COOTHOLIEHHE MEXAY
00111e103BOJIHTE/IbHBIM H Pa3PeIIHTEbHbIM PEryJHpPOBaHUEM
LOBOJIbHO TOYHO COOTBETCTBYEeT OCOOEHHOCTSIM CYIIECTBYIO-
IIMX B HEM KJACCOBHIX OTHoIIeHHH. OO6I1eN03BOJHTENbHBIA
THI PeryJHPOBaHHs NPHCNOCO6JeH B OCHOBHOM AJsi 06Ciy-
JKHBaHHS HHTEPECOB TOCMHOACTBYIOLUIHX KJAaCCOB: BO MHOTHX
ciyyasx, B OCOOEHHOCTH B 00JIaCTH YaCTHOCOGCTBEHHHYE-
CKHMX, TPYHOBHIX OTHOLIEHHH, TNpeloCTaBJseMble TOCIIOA-
CTBYIOIIHM MHAMBHAAM IIpaBa — 3TO MpaBa INOCTYNaTh IO
YCMOTpPEeHHIO, Hepeiko No npousBoJy. CyGbeKTHBHHe XK€
npaBa AJS TPYASALIUXCA INPeJOCTaBJSIOTCS B 3KCIJayaTa-
TOPCKOM OOlllecTBe, KaK NpaBHJIO, B Cyry60 pa3peliuTesb-
HOM TOpSKE — TOJBKO «TO-TO» H «TO-TO» H He GoJbure. Jla
IJI0OC K TOMY B 3KCILIyaTaTOPCKOM o0lllecTBe caMH YKa-
3aHHble THNBl perysnupoBaHus (TeM B OoJblIefl CTENeEHH,
yeM peakUHOHHEeH [aHHBIA COLHAJBHBIA CTpO#i) NpHOGpe-
TaloT 0COOHIT 06JIMK, MPOLUKTOBAHHHIN KJI1aCCOBOH NMPHPOAOH
COOTBETCTBYIOLlEH NpPaBOBOH CHCTEMBI, CYLIHOCTBIO JI€XKa-
IHX B €e OCHOBE KJIaCCOBBIX OTHOLIeHHH. Ml BO MHOTHX cJy-
YyasgX 3aKOHOMEPHHIM 3[leChb CTAHOBHTCS He yKa3aHHasi BHI-
llle JIOTHKA THMOB peryJHpOBaHHsA, a OTCTYIJIEHHe OT Hee
BO HM$ KJIaCCOBHIX HHTEPECOB 3KCIIJIyaTaTOPOB.

JloCTOHHO NMOBHILIEHHOrO BHUMAaHHS TO OGCTOSITENBLCTBO,
YTO yKa3aHHbIe YePThl THIOB PEryJHPOBaHHs (H B He MEHb-
Ied CTEMEHH 3HAYeHHe CaMOH HJeH O ABYX THNIAX DEryJH-
poBanus) packputhl B. H. Jlenunnim. On mHcan B OTHo-
IIEHHH JOPEBOJIIOIHOHHOTO 3aKOHOAATeJbCTBa: «Pycckue
3aKOHBl MOXHO BOOOllle pa3fiesHTb Ha fABa pa3psifa: OLHH
3aKOHH, KOTODHIMH IIpPeNOCTaBJIeHH Kakue-HHOyAb NpaBa
paboyuM H TNPOCTOMy HapoAay BooOLle, APYrHe 3aKOHHI,
KOTOpHle 3alpellaloT YTO-1HO60 M MO3BOJSIOT YHHOBHHKAM
3anpelatb. B nepBHX 3aKOHAaxX BCe, caMble MeJKHe NpaBa
pabouyux nepexucAeHbl C NOAHOLU TO4HOCTbIO.. B 3akoHax
BTOpOro poma écezda RAIOTCS TOJbKO OOLIHe 3ampelleHHst
6es 6cakozo0 TOYHO20 nepeducaenus, TaK YTO aIMHHHCTPA-
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LS MOXKET 3alPeTHTb 8ce, 4TO eli yeoOHO»'3. 3aKOHHI, per-
JaMeHTHpYIOlllMe NpaBa AJs TPYAALIHXCSH, MpelebHO TOY-
HO YKJIaJblBalOTCSl B PAa3pPeIUHTEJbHBIH THI PeryJ/JHpOBaHHs;
a BOT 006LIeA03BOJINTeJbHBIA THIN, Kak nokasan B. M. Jle-
HHH, BO HMMSl MHTEPECOB 3KCILIyaTaTopoB NpeoGpasyercs:
AJs1 Hero o6LMM (OHOM CTAaHOBHTCS IODHIHMYECKHH 3amper
(o6paleHHblli 34eCb NMPOTHB TPYAsIlHXcs), a ofllee Lo3-
BOJIeHHE [Ji aAMHHUCTPALMH — YTO-TO 3alpellartb BOIpE-
KM, KasaJjocb Obl, JIOTHKe AAHHOTO THIA PeryJHpPOBaHHA -—
He CBs3bIBaeTcsi 3ampeTaMH AJs Hee, aAMHHHCTpalHH, H
MOTOMY BBICTyllaeT B BHIe oOllero AO3BOJIEHHs IJd 4YH-
HOBHHKOB 3aNpelllaTbh «BCe, YTO HM YTOLHOY.

[Tocne nobeabl COUMAJHCTHYECKOH pPEBOJIOUHH pac-
CMaTpHBaeMble THUIBI peryJUpOBaHHsS CJyXaT HHTepecaM
TpyAsuuxcs. [IpuyeM nmpu nocTpoeHHH colHaan3Ma paspe-
UITENbHOE peryJHpOBaHHe OBIIO HCIOJNb30BAHO AJS Or-
paHHYEHHS] [AesTeJbHOCTH IKCIJIyaTaTOPCKHX KJaccoB. B
LeJOM Xe MocJie nobefbl colHaln3Ma COOTHOIIEHHEe THIIOB
peryJHpoBaHHs, clelHpHYecKass «pacCTaHOBKa» OOIHX
IpaB H KOHKPETHBIX OOS3aHHOCTEell CTPOMTCS TakuM obpa-
30M, 4ToOBl JaTh NPOCTOP TBOPYECKOH HHHUIHATHBE TpYy-
IsLIAUXCsl, Bce IoJiHee oOecrmeyuBaThb HX BO3pacTalollue
noTpe6HOCTH M IOPUAHYECKH TapaHTHPOBATh aHTHIKCILIya-
TAaTOPCKYI0 INPHUPOAY Hallero CTPOs,, INpOBeleHHe Hayall
CTPOroél CONHAJHCTHYECKOH OPraHH30BAHHOCTH, obuierocy-
JapCTBEHHOH AMCLHIJIUHBL

CJle,lIyeT eule pas o6pa‘m‘rb BHHMaHHe Ha 3HauYe€eHHe B IIpaBe, €ro
CTPYKType 061X NO03BOJIEHHH H 3aIpeToB. EcThb Bce OCHOBaHHs moJsa-
ratb, 4YTO 3TH HOPHAHYECKHE HAyaJia He TOJIbKO HaXOAATCA HA CTbIKe
norpe6HOCTel COUHANbHOH KH3HH, HENOCPEACTBEHHO-COUHAJbHLIX IPH-
TS3aHHH H IIpaBa Kak IOpHAHYeCcKOoro ¢eHOMeHa, HO H, pa3yMeercd,
B CBfI3H C OTMEYEHHbIM INPsAMO COOTBETCTBYIOT TJIaBHBIM CTOpPOHAM
LI€EHHOCTH nocncnﬂero—06ecr|eqeﬂmo BBICOKOH OPraHH30BAHHOCTH CO-
LHaJbHOX (KHU3HH (3ampeThl), COLHAJBHOH AaKTHBHOCTH YYaCTHHKOB
OOIIECTBEHHbIX OTHOWIEHHH (ZO3BOJIeHHs). 3Mech, B CaMbIX TIJIyOHHaX
l'lpaBOBOffl CHCTEMbI, OTYETJHBO BHAHO, KakK Kpenko B OAHH Y3ea
«CBSA3AHbI» oneumpm(a npaBa, €ro ILIEeHHOCTb H €ero 3KOHOMHYecCKasd,
COLHAJIbHO-NIOJINTHYECKAasA OCHOBA H KAaK 3aKOHOMEPHO COLHaJibHAsi CBO-
60}13 B €NHHCTBE C OTBETCTBEHHOCTbIO, NPOSABJASACH B HENOCPEACTBEH-
HO-COUHAJIbHBIX TIPHTA33HHUSAX, 3aTeM INEepPeXONHT B I‘J]y5HHHbIe 3JIEMEH-
TH CTPYKTYpH TIpaBa — oOLiHe HO3BOJIEHHS M OOGllHe 3ampeTsl, B CO-

OTHOLIEHHH H OCOGEHHOCTAX KOTOPbIX TpPAMO BBHIPAXKaeTCsl KJacco-
BOCTb npana.

Orciona TOHATHB Ta YETKOCTb H JKECTKOCTb, KOTOpbl€ XapakTep-
Hbl IJi1 3aKOHOMEDHBIX cBA3el MeXny OOLIHMH [JO3BOJIEHHSAMH H 06-

13 Jlenun B. H. IToan. cobp. cou, T. 2, c. 285.
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IIMMH 3anpéTamH, C OXHOH CTOPOHHI, H KOHKDPETHBIMH CyGbeKTHBHBIMH
npaBaMH H OOSI3aHHOCTAMH, C JAPYroff CTOPOHH, — CBSA3eH, JeXallux
B OCHOBe ABYX THMOB DEryJIHpOBaHHS — OOLIEN0O3BOJIMTENLHOTO H pas-
pewnTenbHoro. Tenepp K 3ToMy caefyerT A0GaBHTb: HMEHHO IIOTOMY,
YTO OOlHMe [AO03BOJIEHHS M oOLIHe 3ampeThl SBJAIOTCA  TIJyOHHHBIMH
3JIEMEHTaMH CTPYKTYpH NpaBa, 06JaJalOLIMMH K TOMY e BecbMa 3Ha-
YHTEJNbHOH DEryJIATHBHOH 3Heprueff, oHH BooOlle BO MHONOM OIpeje-
JSIOT BCE NPYrHe <«4YacTHULI» NPaBOBOH MaTepHH, BCe JPYrHe 3JEMeH-
Thl NPaBOBOH CHCTeMbl — M ApYyrHe oOLlHe NpaBa M O0O6A3aHHOCTH, H
KOHKDETHble NpaBa H OGA3aHHOCTH, H Mepbl OTBETCTBEHHOCTH, 3alL{HTHI
H T. A. Cl0BOM, HbIHEe CTaHOBHTCS Bce 0oJiee SICHBIM, YTO IOHHMaHHe
ocobeHHOcTelf NpPaBOBOM CHCTEMBl —H B LEJOM, H B OTHE/JbHBIX ee
3BeHbSIX —B BecbMa OGOJIbLIOH CTeNeHH CBA3aHO C XapaKTEePHCTHKOM
onpejefsOllell POJH B CTPYKType mnpaBa OOIIHX MO3BOJEHHH H 06-
IHX 3aTPETOB.

7. Peaauzauun npapa. Popmbl peanusauuu. [Ipasosoe
peryJupoBaHue Mo cBoeMy (aKTHYECKOMY HTOTy BbIpaka-
eTcs B peaAusqyuu npasa, T. e, B NOBeNeHHH YYaCTHHKOB
00LIeCTBEHHBIX OTHOLIEHHH, B KOTOPOM BOIJIOLIAIOTCS Tpe-
00BaHHS H BO3MOXKHOCTH, COAEPKAILHECS B MpaBe.

Peanusauus mpaBa ocyllecTBJsieTcss B PasJHYHBIX (op-
Max. OcobeHHOCTH 3THX popM OaukaimuM 06pa3oM 3aBH-
CAAT OT crnoco6oB NpPaBOBOrO peryJHpoBaHHs, OT TOTrO, pea-
JU3YIOTCS JI1 B AaHHOM cJyuae 00si3biBaHHE, NO3BOJIEHHE
HJIM 3anper (cM. cxemy 14).

B cootBeTrcTBHHM ¢ 3THM pas/HyalOTcs TPH GOPMBI pea-
JIM3alHH: UCIIOJNHEHHe, HCIIOJIb30BaHHe, cOBMI0feHHe.

Hcnoanenue., D10 Takasi ¢opMa peasiH3aldH, KOTOpas
BblpaxkaeTcss B AeHCTBHAX CYyObeKTOB IO OCYLIECTBJIEHHIO
0653bIBAIOIEr0 IPaBOBOro INpelnucaHus. XapaKrepHas
yepra HaHHOH (OpPMbl — aKTHBHOe IlOBeleHHe CyOBHEKTOB:
OHH COBEpUIAIOT JNeHCTBHS, NpelNHCAHHble IOPHIAMYECKUMH
HOPDMaMH, T. €. BHIIOJHSIOT BO3J/I0XKEHHble Ha HHX 00s3aH-
HOCTH K aKTHBHOMY IIOBeZeHHIO.

Hcnoavzosanue. 310 Takasg ¢opMma peasusalH, K
Topasi BBIPAXKaeTcs B OCYIIeCTBJEHHH BO3MOXKHOCTEH, BBl
TeKalollUX M3 H03BoJieHHH. XapaKTepHas uYepTa JdaHHOY
(GopMBl  pealiH3alHH — aKTHBHOE NOBeleHHe CYODbeKTOB;
OIHAKO B OTJHYHE OT MpeaulecTByOLleidl (OPMH OHO Ka-
caercsi cyG'beKTHBHBIX IIPaB, NIPHYEM NPaB Ha CBOe, «COOCT-
BEHHOe» AaKTHBHOe TOBeleHHe, Ha HCIOJb30BaHHe Ipeao-
CTaBJEHHBIX NPAaBOM IOPHAHYECKHX BO3MOXKHOCTeH (Hc-
NoJb30BaHHE, HAIPUMep, NpaBa Ha 3alluTy, IpaBa IOpH-
JHYECKOTO pPAacCIOpsiKeHHss 06beKTaMH JHMYHOH COGCTBEH-
HOCTH, U36MpaTeNbHBIX NIPaB U T. 1L.).

Co6atodenue. D10 Takas popmMa peasu3auMH, KOTOpas
BHpaXKaercs B TOM, 4TO CyObeKTbl CO06pasyioT cBoe IO-
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Cxema 14

CIIOCOBbI TTPABOBOI'O PETYJIMPOBAHUS U ®OPMLI
PEAJIM3ALIMH TTPABA

ITo3utuBHOE Jlo3BosieHHA 3anpeTsl
00s3bIBaHHE

HUCTNOJIHEHHE HUCIOJIb3OBAHUE COBJIIOAEHHME
NNV NN NN
TNPUMEHEHME IIPABA

BeJleHHe C IOpHIHYECKHMH 3amperaMH. XapakTepHas yepra
NaHHOH (opMbl — NacCHBHOe IOBeleHHe CYOBEeKTOB: OHH
He COBeplIaT AeHCTBHH, 3amnpellleHHbBIX IOPHAHYECKHMH
HOpPMaMH, T. e. BBINOJIHSIOT BO3JIOXKEHHHIE Ha HHUX NacCCHB-
Hble 06513aHHOCTH.

B HauGosee TOYHOM, MpeleNbHO CTPOrOM CMBICJIE O
peasH3allH NpaBa MOXHO T'OBOPHTb B OTHOIIEHHH TaKOH
ee (GopMbl, KaK HCIOJNHEHHe. 31eChb, JeHCTBHTEJIBHO, B I0PH-
JHYECKHX HOpPMax 3akJalHBalOTCd H3BECTHHE <IPOrpaM-
MBI [IOBEJIEHHsI», KOTOPHIE 3aT€M B CaMOAh,TOYHOM, NPSMOM
CMBICJ/IE OCYLUECTBJISIOTCS, MEPEHOCATCS B PaKTHUIECKHe OT-
HOILIeHHs], NPETBOPSIOTCS B KH3Hb, peasiu3yloress B aKTHB-
HOH HesTeNbHOCTH CyOBHEKTOB. '

Yro xe Kacaercs IABYX APYrHX ¢opM (MCMoJb30Ba-
HUsSL M COOJIIOAEHHS), TO 3[ieCh OOLIHe NOJIOXKEHHS O peasiH-
3allMd TNpaBa HYXKNAIOTCS B H3BECTHBIX YTOYHEHHSAX H, II0-
XKany#, [axe B OTOBOPKax.

Ilpexne Bcero ykasaHHele IBe (GOPMBI MOJIKHBI pac-
CMaTPHBATbCA B €NMHCTBE, B COYETAaHHH M INPHUTOM B 3a-
BHCHMOCTH OT THNa peryJjupoBanus. IIpH HcNoJb30BaHHH
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Bceraa ectb M cobsonetne: npu o6iieA03BONUTENLHOM pe-
TYJIHDOBAaHHH — B BHJE HeHapYUIeHHss KOHKPeTHbIX 3a-
NpeIaoluX HOPM, NMPH pa3pelIHTebHOM — B BHAE CTPOro-
rO CJIeIOBaHHS TOBEJEHHIO B IPaHHLAX, OYEPYEHHBIX CyOb-
€KTHBHBIM IIDaBOM, B HECOBEPLIEHHH HHYEro TakKOoro, 4TO
BHIXOJHT 32 3TH I'PAHHIHL.

Ho rnaBHoe He B 3TOM.

Kak npu o6uien03BOJMTEJNbHOM, TaK H NPH pa3pellH-
TeJIbHOM peryJHpPOBAaHHH YNDPaBOMOYEHHBIH CYGbeKT AeHCT-
ByeT akTHBHO. Ml BOT 3T0O aKTHBHOE NMOBeJeHHE JIHIIb B BeCh-
Ma YCJIOBHOM CMbICJe MOXHO pPacCMaTpHBaThb B KayecTBe
«peaJiM3allMd» TOTO, YTO 3aJoXeHO B mnpaBe. [lo cBoelt
CYTH aKTHBHOe NOBeJlleHHe CYO'BEeKTOB 3JeCb — pe3yJ/bTaT
NPSIMOTO OCYILECTBJEHHST MaTepHaJbHBIX, MOJHTHYECKHUX,
JYXOBHHIX M HHBIX HHTEPECOB, OCHOBAaHHHIX Ha OOBEKTHBHO
00yCJIOBJIEHHBIX MOTPEeOGHOCTAX COLHAJBbHOH KH3HH. Peann-
3allhsl Ke COOTBETCTBYIOUIMX IOPHAHYECKHX HOPM — ympa-
BOMOYHMBAIOLIMX H 3aNpellalolmuX, a TaKkxKe OOLIHX [J03BO-
JIeHHH M 3aNpeToB 3aKJIOYaeTcsl, B CyLIHOCTH, JIHIIb B TOM,
4TO CO3[JalOTC KaK OBl THINOBHE KOHCTPYKIHH, oOLIHEe H
abCoMIIOTHbIE NMPABOOTHOIIEHHS, B COOTBETCTBHH C KOTOPHI-
MH CyOBEKTH CTPOSIT CBO€, NMPOAHMKTOBAHHOE COIHMAJbHBIMH
NOTPeOHOCTAMH aKTHBHOE MOBeJeHHe.

HanoxenHoe 06 0COGEHHOCTSIX peajH3aLUUH NpaBa B CBA3H € 00-
LIEXO3BOJINTENbHEM H pa3pellHTeJbHHM THIAMH peryJHpoBaHHs MpH-
BOAMT K BHIBOAAM, NpeAyNpPeXAAIOUHM OT YNPOLIEHHHIX TPaKTOBOK
IEHHOCTH NpaBa H IpeyBeJIHYEHHS ero POJH B XKH3HH OOllecTBa, Mpo-
THB TaKHX IIPeJCTaBJiecHHH, B COOTBETCTBHH C KOTOPHIMH OyATO OblBCE
(1 UeAHKOM), YTO NPOUCXOAUT B OKPYXKalOlled Hac XMXH3HH, CyTb He
4TO HMHOE, KaK PeasiM3allisl NPABOBHX YCTaHOBJICHHH.

{Tomo6Hue npeAcTaBieHHS B KaKOA-TO Mepe CHPaBelJHBH, NOXKa-
Jy#, JHIIb NPHMEHHTeNbHO K Takoil ¢opMe, KaK HcroJHeHHe — Han6o-
Jee InpocToi ¢GopMe peasH3alUHH, OTHOCAIIEACH K BEPXHHM  CJOAM
NIpaBOBOA CHCTeMH H, HEHCTBHTEJNbHO, [03BOJsuOLleli  (Zaneko He
BCerfa, BrpoyeM, 3((eKTHBHO, COLHAJbHO  ONPABAAHHO) JOBOJIbHO
«CBOGOZHO» HCNOJBb30BaTh NpaBOBHe (GOPMH, NoAayac He 6e3 BOJIOHTA-
PHCTCKHX OCHOBAHHH,

Ecan ke oOpaTHTbcss K TakuM dopmam peanH3auHd, KaK Hc-
noJb30BaH#He M CcOOMOJEHHe, KOTODhHE CBS3aHB C CaMBIMH ray6HHaMH
NPaBOBOH CHCTEMH, T0 Nepel HAMH BO3HHKAeT HHAs KapTHHa,
B n1aHHOA IVIOCKOCTH NpaBO —u 3T0 pelalowas ero XapaKTepHCTH-
Ka — NPe/ICTAeT KaK TaKOH DEryJATHBHBA H 3((eKTHBHHI OXpaHHu-
TeILHHA COUHANBHHIA MEeXaHH3M, KOTOPHII NpH3BaH dars npocrop u
2apanTuposarb npasomeproe nosedenue, Bhpaxcaiollee AefCTBHE 3KO-
HOMHYECKHX, OOLIECOUHAJIbHHIX 3aKOHOMepHOCTeH, H (YHKIHOHHDOBaHHe
KOTOpOro, CJIEX0BATENbHO, HAXOAHTCA B IMyGOKOH, OPraHHYHOA B3aHMO-
CBSI3H M B3aHMONEACTBHH CO Bceft cHcTeMoR IKOHOMHYECKHX, oOlleco-
UHMAMLHEIX, B TOM 4HC/AE IICHXOJIOTHYECKHX, DPEry/NsTOPOB, CTHMYJATO-
POB NOBeleHHs Jofeldf, HX KOJIeKTHBOB, M HMeHHO 34ecb, B JaHHOA
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IJIOCKOCTH — TVIABHBIH MarHcTpafibHulil NMyTb Pa3BHTHSA NpaBoBoil ¢op-
Mbl, HCMOJIb30BaHHS ee MOTEHLHaJa H pe3epBOB, NOBLILIEHHS POJH Ipa-
Ba B COYETAHHH H T'AaDMOHHH C ONTHMH3alHel BCero CYIIECTBYIOIIETO
B JaHHOM oOlllecTBe KOMILIeKca colHasbHbix peryastopos (I1.21.8.).
He Tpynso 3aMeTHTb, 4TO paccMaTpHBaeMhlit MOAXOA K NpaBy, Ipepy-
npexnaas OT YNPOIIEHHHIX TPAaKTOBOK H NPeYBENHYEHHH ero poJ, IO-
3BOJIIET PACKPBITh JEeHCTBHTENbHYIO LEHHOCTb NpaBa B JKH3HH oOLle-
CTBa, ero OpraHHYecKHH, 3aKOHOMEPHBI XapakTep B CHCTeMe COLHaJb-
HhIX OTHOLUEHHH KJaccoBoro oGllecTsa.

T'rasa 18

NNPABOBOE PETYJIHUPOBAHHE
H NMPABOTBOPYECTBO

1. EnuHcTBO mpaBOTBOPYECTBa W NPaBOBOro PeryJupo-
BaHusA. [IpaBOTBOPYECTBO OCYLIECTBJSETCS ellle A0 CaMOro
npomecca NPaBOBOTO DPEryJHPOBAaHHS M NOTOMY He BKJIIO-
4yaeTcs B ero MeXaHusMm!.

BMecre ¢ TeM npaBOTBOpPYECTBO M INPaBOBOE PETYJIH-
poBaHHe HAXOAATCA B IJy6OKOM €JHHCTBE H HE TOJIbKO IO-
TOMY, 4TO MepBOe — Mpeinocklika U (OpPMHpYlOLlee Haya-
70 AJs1 BTOPOTO, HO M MO caMoifi mpHpoje, XxapakTepy pac-
CMaTpPHBAaeMBbIX NMPABOBHIX sIBJEHHIZ,

Ilpexxne Bcero M NpaBOTBOPYECTBO, W NPAaBOBOE pery-
JIHPOBaHHe BHIPAXKAIOT €IHMHBIH MOAXOJ K NMpaBy, OCBEILAIOT
e[lMHBIH «cpe3» NpaBOBOH geficTBUTeNbHOCTH. Benp Kate-
ropHsi NpPaBOBOIO peryJHpPOBaHHsl NpPH3BaHAa OTPa3HTb IH-
HaMHKy npaBoBo#l gHefictButesnbHocTH. [lpnueM B TOM ee
COCTOSIHHH, KOTZa IOpHAHYECKHe HOPMBl BCTYNalOT B [eil-
crBie. Ho nmpaBoBasi cucreMa HMeeT CBOIO AMHaMHKy H JO
Hayasa (GYHKUHOHHPOBAHHSI IOpHAHYECKHX HODM. Bompochl
NpaBOTBOPYECTBA M MPH3BaHH OXapaKTepH30BaThb IPaBo-
BYIO CHCTeMY BOT B 3TOl, mpenperynasTtHBHo#i ¢ase. Cue-
JlOBaTeJbHO, B CBOEM €IHHCTBe, B3aHMOCBS3H IIpaBOTBOD-
YeCTBO M NPaBOBOE peryJjHpoBaHHe AAIOT LEJIOCTHYIO Kap-
THHY JIHHAaMHKH IPaBOBOJ CHCTeMBI, Bcefi NpPaBOBOH Hal-
CTPOHKH.

! Cm.: IBuu JI. C. O6mas Teopus npasa, c. 204.

2 Jipyroii BaXHbiil «BbIXOA» BONPOCOB IIPAaBOTBOPUECTBA HA IpPOG-
JeMaTHKY oOGlleil TeOpHH NpaBa — 3TO HX OCBellleHHe B CBS3H C BOIN-
pocam# (opmbl npaBa, HOPMaTHBHbIX akToB (I1.33.1.).
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Hanee. Jluwb NpH TAKOM PacCMOTPEHHH NMPagoBOro pe-
ryJIMpOBaHHs, Koria oHo Gepercss B elHHCTBE C MPaBOTBOP-
4YeCTBOM, BO3MOXKHO NpeLyNnpeAHTh rHnep6oH3anHio nepBoi
M3 YKa3aHHBIX KaTeropuH, NpeBpallleHHe NPaBOBOTO pery-
JHPOBaHHS B HEYTO CaMOJOBJIeOLlee, OTOPBAHHOE OT 00b-
€KTHBHBIX ()aKTOPOB, ero 06yCJOBJHBAIOWIKX. B TO Xe BpeMs
1 oflLieTeopeTHYeCKass XapaKTePHCTHKa BOIPOCOB IIPaBo-
TBOpPYECTBA MOJIyYaeT NpPH TAaKOM MOAXOJe HaAJsexallylo
OpHMEHTAlHIO: OHH TPAKTYIOTCS He BooOlle, He caMH MO CeGe,
a B OpraHHYeCKOH CBA3H C TOH pOJIbIO, KOTOPYIO Hrpaer
NpaBo B COLHAJIbHOH JKH3HH.

CyuiecTBeHHO BaXXHO TaKXKe TO, 4TO yepe3 MPaBOTBOP-
YeCTBO NMpaBoBasi CHCTeMa NPeHMYIIECTBEHHO H OCHALlaeTCs
peryasiTuBHo#l sHeprueil. IIpaBoTBOpueCTBO — IJIaBHBIA Ka-
HaJl BO3JEHCTBHS TOCYAapCTBEHHOH BJIAaCTH Ha COLHAJBbHYIO
JKH3Hb Yepe3 MeXaHH3M IIpaBOBOTO pPEryJHpOBAHHS H B
CBSI3H C 3THM — IJIaBHbIH KaHaJ NPHAAHHS HOPMaM IODHIH-
YeCKOH CHJIBl, 3HaYeHHs KpHTEpHs MPaBOMEPHOCTH MOBe-
JEeHHUS.

2. MpaBoTBOPYECTBO — 3aBeplIalOiasi M KOHCTHTYTHB-
Has crajaus ¢opMHpOBaHMs1 mnpaBa. To BecbMa G6oJblIoe
3HAayeHHe, KOTOPOe HMeeT I|PaBOTBOPYECTBO MAJs IIPaBoO-
BOrO PeryJHpPOBAaHHs, BO MHOIOM OGYCJIOBJIEHO €0 MECTOM
H poJblo NMpH (HOPMHPOBAHHH NpaBa (MpaBooGpa3OBaHUH).

®opmMHpOBaHHe NMPaBa — 3TO BeCb NpOIECC, B pe3yJbTa-
T€ KOTOPOro B NEHCTBYIOLIYI0 IOPHAHYECKYI0 CHCTEMY BBO-
JATCS HOBBHIE (@ TaKxkKe H3MEHSIOTCS HJIH OTMEHSIOTCS YyXKe
CyllecTBYIOLHe) opHAHYecKHe HopMbl. [Iponecc npaBoobpa-
30BaHHA SIBJAAETCS CJIOXKHBIM, NJISIIHMCS, COYETAIOUIHM BO
B3aHMOJEHCTBHH OOGBEKTHBHBIE H CYOheKTHBHble (DAKTOPHI,
o6ycJyoB/aHBaloLIe NMpaBo. Ero riaBHble CTOPOHH: OGBEK-
THBHO 0O0YCJ/IOBJIeHHble TPeGOBaHHS 3KOHOMHYeCKoro 6asu-
Ca, BCell COLHAJbHOH KH3HH KJacCOBOro obumiecTBa H aK-
THBHAsl, lLleJleHANpaBJeHHAs! [esiTeJbHOCTb KOMIETEHTHBIX
OPraHoB.

®opMHpOBaHHe INpaBa IO CBOMM HCXONHBIM HayaJam
HOCHT OO0DBEKTHBHO O0OGYCJOBJIEHHBIH, HCTOPHYECKH HE06XO-
Aumblit xapakrep’. Hauanpnast crymen» npaBoo6pasoBa-
HHSl — BO3HHKHOBEHHEe OO0DBEKTHBHO OGYCJOBJIEHHOH 3KOHO-
MHYECKOH, COLHANbHO-NONHTHYECKOH HJIH HHOH OOILLEeCTBEH-

3 Cm.: Mpasorsopuectso B CCCP. Tlox pea. A. B. Muukesuua,
M., 1974, c. 5 u caen.
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Hofi TOTREGHOCTH B HOPUAHYECKOM peryJHpPOBaHHM (HJIH
M3MEHeHHY PeryJMpPOBaHHs) COOTBETCTBYIOLIMX OTHOIIEHHH.
A 3aTeM — mpeJoOMJIeHHe 3TOH TNOTPeGHOCTH B CHCTeMe
KJaCCOBBIX OTHOIIEHHH, B NMOJHTHYECKOM, HPABCTBEHHOM H
NpaBOBOM CO3HAHHH TOCHOJCTBYIOIlEro knacca (TPyAs-
IMXCS BO IVlaBe ¢ PaboYHM KJaccOM —B COLMAJIHCTHYe-
CKOM 06LIecTBe), B FOCMOACTBYIOLIEM OOIIECTBEHHOM MHe-
HHH, BbIpaXKeHHe NaHHOH MOTPeGHOCTH B KJIACCOBBIX, MOJIH-
THKO-IODHAHYECKHX HMHTepecax, B CKJajblBawollefics Kjac-
COBOH BoOJile —B TeX [NOMHHHDYIOIIHX HENOCPEeACTBEHHO-CO-
IMaJbHEIX NPUTSA3aHHAX, KOTOpble BBICTYNAIOT B KayecTBe
NPSAMOro HOCHTeJsl OGbeKTHBHBIX NMOTPEGHOCTEH H HHTEpe-
COB, KJIaCCOBO# BOJIH,

B nponecce npaBoo6pasoBaHusi BeJHKa POJib aKTHBHO-
TBOPYECKHX 3JIEMEHTOB — JAeATeJbHOCTH CYOBEKTOB MOJIH-
THYECKOH CHCTeMBbl (mapTH#, rocyfapcrBa, OGIIECTBEHHBIX
OopraHusanuii), BJHSHHS HayKH, IpPaBOBOH aKTHBHOCTH
rpaxzaaH, oOLIECTBEHHOCTH. ¥XKe C BecbMa paHHHX CBOHMX
CTyneHeH pasBUTHS Ipolecc npaBooGpa3oBaHHs NpHOOGpe-
TaeT leJeyCTPeMJIeHHbIH, LeJleHaNpaBJeHHHN XapaKTep
NOTOMY, 4TO OOBEKTHBHO O0O6YCJOBJIEHHHle NOTPEOHOCTH B
NpaBOBLIX HOBOBBENEHHUSX, OCHOBaHHble Ha HHMX IOJIHTHKO-
IOPHIHYECKHEe HHTEpechl, CKJaAblBamollasics KJaccoBas
BOJISL B O6lIeCTBAX C pa3BHUTHIMH NMOJHTHYECKHMH H IODHIH-
YeCKHMH CHCT€MaMH, KaK NPaBHJO, KOHIEHTPHPOBAHHO BHI-
PaxamTCd B NOAUTUYECKUX Ppeulerusx TOCIOACTBYIOIIHX
NapTHi, rocy1apcTBa, HHBIX MOJHTHYECKHX OOpasoBaHHH O
HeOGXOAMMOCTH TeX MJM MHbIX Mpeo6pa3soBaHHil B NEHCTBY-
IOllleM NIpaBe.

Henocpencteenno mnpasooGpasyiolllee 3HayeHHe B INpo-
uecce GOPMHPOBAHHA NMpaBa MMeeT NeATEJbHOCTb rOCyAap-
CTBa, €r0 KOMIIETEHTHBIX opraHoB. M BoT ¢ 3Toll CTOpOHHI,
CO CTOPOHBI aKTHBHO-TBOPYECKHX 3JIEMEHTOB, BbIPaXXEHHBIX
B IeSITeJIbHOCTH KOMIIETEHTHBIX TOCYJapCTBEHHBIX OPraHOB,
¢opMHpOBaHHe NpPaBa H BHICTYyNaeT B KayecTBe NPaBOTBOP-
yecTBa. IIpaBoTBOpYECTBO, CJIEJOBATENbHO, —3TO 00BEK-
TUBHO 00YCAOBAEHHAA, 3asepuiarouyas npoyecc Gopmupo-
8anus npasa 2ocyoapcrseHHas OeATeAbHOCTb, 8 pe3Yyab-
TaTe KOTOPOU 804 2ocnodcTayoujeco kaacca (Tpyoawjux-
i nod pykosodctéom pabouez0 KAACCA —8 COYUANUC-
Tu4veckom obuecTee) 803800UTCA 8 3QKOH, 8 ropuduiecKue
HOpMbL.

CrnemoBaTenbHO, TNOHSITHE TNPaBOTBOPYECTBA — GoJiee
y3KOoe U B TO e BpeMsi 6ojiee KayeCTBEHHO HACHILIEHHOE,
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oTpakalolllee aKTHBHOCTb Ipouecca GoJibilie, yeM IIOHs-
THe ¢GopmHupoBaHHs npaBa (npaBoobpasoBauusi). Ilous-
THe NpPaBOTBOPYECTBA OXBAThiBaeT HE3aBHCHMO OT TOTO,
BBIPaXKE€HO JIM 3TO B €IHHOM pa3OBOM aKTe WJH B LENH
«CJefyloUHuX APYyr 3a ApPYroM oIepauHuii, rocylapcTBeHHOE
NnpH3HaHHe HeOOXOAUMOCTH I0PHAHYECKOTO YPeryJHpoBaHHS,
¢bopMyJHpOBaHHEe IOPHAHYECKHX HODM, BO3BEIEHHe KJac-
COBO-TOCIIOACTBYIOLIEH BOJIH B 3aKOH, B IeHCTBYIOIIHE HOPMHI
(unu ux usMeHeHHe, oTMeHy). CJioBOM, NPaBOTBOPYECTBO
HayHHaeTcs TOrAa, Koria noTpe6GHOCTH OO6LIeCTBEHHOrO pas-
BHTHSI yXe ONpeNeNH/IHCh, BOJS TOCIOACTBYIOLIEro KJacca
(TpynsiuMxcs NMOA PYKOBOACTBOM paboyero Kjaacca —B CO-
I[MAaJIHCTHYECKOM OOILEeCTBe) CJOXKHJIach, HeOOXOAHMOCTb
HOBOBBeJleHHH Haspesa W BbIpaxkeHa no 06oJiblllefl 4acTH B
NOJIMTHYECKHX pellleHHsX M Ha 3TOH OCHOBe B IIpolecc npa-
BOOOpPa30BaHHs BCTYNAlOT KOMIIETEHTHHlE TOCYdapCTBEH-
Hble opranbl. [lo cBoeMmy ke 3HayeHHIO NPaBOTBOPYECTBO
npejacTaBJseT co60H pelIarollylo, KOHCTHTYTHBHYIO CTaaHIO
npaBoo6pa3oBanus. JIMwb B pe3yJibTaTe NPaBOTBOPYECTBA
HaKalJIMBalolllMecss A0 TOrO MNPEANOCHIJIKH, NOTPeGHOCTH,
BCE TO, YTO MOXKHO OTHECTH TOJIbKO K BO3MOXHOCTH H He-
06X0AHMOCTH Npeo6pa3oBaHHii B AeHCTBYIOIIER OPHAHYE-
CKOH cHCTeMe, CTaHOBSITCS AeHCTBHTENbHOCTbIO, IOPHAHYE-
CKOH peaJIbHOCTbIO, BOIJIOULAIOTCS B IIPaBOBLHIX HOBOBBEJE-
HHSIX.

TakuM o6pa3oM, HMeHHO B MNpPaBOTBOPYECTBE HAXOAAT
KOHIEHTPHPOBAHHOE, <«KOHEYHOe» BhIDaXKe€HHe MABa TJaB-
HEIX COCTaBHBIX Ipollecca NpPaBoo6pa3oBaHUsT — 06BEKTHB-
HO o0ycJoBJieHHEle TPeGOBaHUS COLMAJBbHOM XKH3HH, C OA-
HOH CTOPOHBI, aKTHBHAs, TBOpYeCKas AEATENbHOCTb KOMIle-
TEHTHBIX OPraHOB MO BLIPA6OTKe H BKJIOYEHHIO TEX HJIH
HHBIX HOPM B JIeHCTBYIOIIYIO IPABOBYIO CHCTEMY — C APYTOH.
OT1ciofna sICHO, YTO, XOTS NPaBOTBOPYECTBO OTHOCHTCH K
«TIPeApPery/IITHBHOH» (paze MPaBOBOH CHCTEMBI, OT Hee Ips-
MO 3aBHCAIT He TOJBKO COCTOSIHHE H 3((EKTHBHOCTb 3TOH
CHCTEMBI, HO M ocoGeHHOCTH ee HeficTBUs. MiTorn mpaBoBoro
peryJHpoBaHHs, AaHHbBIEe O ero pe3yJbTAaTHBHOCTH MO KaHa-
Jy o6paTHOi CBsI3H BO3BpaulaoTcsi B cdhepy NpPaBOTBOP-
yectBa. M mpaBoTBOpUECTBO, BbIpaxasch B OCOGHIX NPaBO-
OTHOILEHHSIX, HAXOJAsAChb Kak Obl 3a MpeleNaMH MNPaBOBOH
CHCTEMBI, IPH3BAaHO BMeCTe C TeM MOCTOSTHHO NMOAMEPKHBATDH
ee «6oeBoe» COCTOSHMe, obeclneynBaTb €e COOTBETCTBHE
MOTPE6HOCTAM COLHAJbHO KH3HH, BOIUIOLIEHHe B Hed Ile-
PeloBOro IODUAMYECKOT0 HHCTPYMEHTApHS H TeM CaMbIM
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NOCTOSTHHO H aKTHBHO BJIHATb Ha XapakTep, XO4 M JeMlcT-
BEHHOCTb TIPABOBOTO peryJHPOBaHHsA,

3. NpaBoTBOPYECTBO — Pa3HOBHIAHOCTh rOCYAAPCTBEHHOM
aesiteabHocTH. CnocoGbl (¢dopmel) mpaBoTBOpyecTBa. Ilo
CBOEMY COLMaJbHOMY CONEPXKAaHHIO TNPaBOTBOPYECTBO SB-
JsieTcsl YNpaBJIEHYECKOH [esATeJbHOCTbIO, OAHOH M3 pa3Ho-
BHAHOCTEH COLHAJbHOTO YNpaBJEeHHS, KOTopas HampasJe-
Ha Ha CO3/laHHe CHCTEMBI pelleHHH oOLlero (MporpaMMHO-
ro) XxapakTepa— HOPMAaTHBHOH OCHOBHI YNpaBJIEeHHs CO-
IIHaJbHBIMH TIpOLeccaMHud.

OnHako NMpaBOTBOPYECTBO — ClellH(pHYecKass Pa3HOBHA-
HOCTb COIHAaJIbHOTO YMpaBJeHHs. 3ITo TOCYAapCTBEHHO-
BJIaCTHasl JesiTeJbHOCTb, COCTOSILIAsi B «TBOPYECTBe NpaBay,
B BO3BeJeHHH TOCNOJCTBYIOLIEH BOJH B 3aKOH, B TOM, YTO-
6Ll BBECTH B NIPAaBOBYI0 CHCTEMY HOBble HOPMbI, H3MEHHTb
HJIH OTMEHHTb CTapHe.

Kak u Bcsikas ynpaBjeHyeckasi rocyJlapcTBeHHas Jes-
TeNbHOCTb, IPaBOTBOPYECTBO CTPOHTCH B COOTBETCTBHH C
TEeMH HayajlaMH, KOTOpble 3TOH AesTeNbHOCTH B LIEJOM INPH-
CYIIH NIPH AaHHOM CTpOE.

B counanuctuyeckoM oOllecTBe NMPaBOTBOPYECTBO MPO-
HH3aHO JIEHHHCKHMH HayaJlaMH OPraHH3alMH H JesiTelb-
HOCTH COLHAJIHCTHYECKOTO TrocyldapcTBeHHoro ammapara. K
HHM OTHOCSITCSl BBICOKAasi HayYHOCTb, NMOMJIMHHBIA AeMOKpa-
TH3M, CTpOXKaiiliasi 3aKOHHOCTb, INPOJIETAPCKHH HHTEpHa-
IIUOHAMH3M, PYKOBOACTBO CO CTOPOHB KoMMYHHCTHYECKOH
MapTHH.

«TocynapcTBeHHbIH MOMEHT» AJisi NPaBOTBOpYECTBA fIB-
JsieTCsl pellaloluM, KJaoyeBbM. IIpaBoTBOpYECTBO INOTO-
MY H BBICTyNaeT B KayeCTBe KOHCTHTYTHBHOH CTaJHH Mpa-
BOOOPAa30BaHHUs, YTO HMEHHO B BHJE TrOCyAapPCTBEHHOH BOJH
COOTBETCTBYIOLIHE HOPMATHBHbBIE 0006IIeHHs O00peTaT
CBOiCTBa NpaBa, CTaHOBSITCS 00Ieo6s3aTeJbHBIMH HOPMa-
THBHBIMH INPEANHCAHUSMH, MOALEPKHBAEMBIMH CHJIOH ro-
CYZapCTBEHHOTO MPHHYXKAEHHS.

4 Cuctema NpaBOTBOPUECKHX OTHOLUGHHi — 3T0, 06Pa3sHO TOBOPS,
«KDOBEHOCHAsl CHCTeMa» IpPaBOBOH HAACTPOHKH, mojamuwas Heobxo-
AHMOe THTaHHe B KaX1ylo ee OYHKUHOHHPYOILIYI KJeTKY (CM.:
Hpeitmes B. B. IIpaBotBopyeckHe OTHOLIEHHS B COBETCKOM TOCy-
AapcTBeHHOM ympaBieHnH. JI., 1978, c. 41). ABrop, oAHaKoO, Heompas-
JAaHHO BKJIOY3aeT MNPaBOTBOPYECKHE OTHOLIEHHS HEMOCPEACTBEHHO B
UpaBOBOe peryJHpOBaHHe.

SCm.: Jle6enes M. II. TocynapcTBeHHbie pelleHHS B cHCTeMe
YUDABJNEHHS CONHaNHCTHYeCKHM  oOwectBoM. — COB.  rocymapctso H
npaso, 1972, Ne 1, c. 82—83,
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HmenHo oTciola BBHITEKaeT HepactfopKHMoe €IHHCTBO
COllepKaHHs MpaBa H ero ¢opmbl. BoBce He cayuaiiHo mo
GoJiblIe#l YacTH, YTO OAHH H TOT K€ INOCYAapCTBEHHBIH aKT
SIBJIIETCST aKTOM MPaBOTBOPYECTBA, HCTOYHHKOM MpaBa, yC-
TaHaBJMBAIOWIUM Te HJIH HHble HOBOBBENEHHs B MPaBOBOM
cHcTeMe, H OJHOBpeMeHHO (HOPMOiH CyLleCTBOBAHHS, GHITHS
HODMATHBHBIX IOJIOXKCHHH.

BrnipoueM, KOHKpeTHOe BBIpaXKE€HHe «IOCYZapCTBEHHOTO
MOMEeHTa» B Ipolecce NpaBoo6pa3oBaHHs (TO, 4TO Ha3hI-
BaeTcs crnoco6aMH INPaBOTBOPYECTBA) U B CBSISH C 3THM
COOTHOLIEHHe COJepXKaHWs NpaBa M IOPHAHYECKHX HCTOY-
HHKOB HAaXOJSATCS B 3aBHCHMOCTH OT TOTO, HaCKOJIbKO 6J1H3-
KO TOACTYNHJH HeNoCpelCTBEHHO-COUHAJbHble INPHUTSI3aHHS
(nmpaBa) K mpaBy Kak IODHAHYECKOMY (peHOMeHY, KaKOBH
HX XapakKTep W peaJ/ibHas CHJa, BEJHYHHA HX BO3JeHCTBHS
Ha IODHJMYECKYI0 CHCTEMY, H OTCI0Ja OT TOro, HACKOJbKO
3HayuTe/JbHA HANPaBJEHHOCTb B AESATEJIbHOCTH Tocyaapct-
BEHHOH BJIaCTH HAa aKTHBHOEe CO3HJaHHe, TBOPYECTBO JeH-
CTBYIOIIEH I0DHAHYECKOH CHCTEMBI

C paccMaTpuBaeMBIX NO3ULHHA MOryT OBITH BHIJEJEHBI
0sa ocHOBHbLx cnocoba MPaBOTBOPYECTBA (KOTOpHIE B MNpa-
BOBBIX CHCTEMAax pa3JIMYHBHIX CTPAH H 3MOX MNepenJeTaroT-
csl, B3aUMOJEHCTBYIOT) ©

a) CaHKYUOHUPOBaHUEe TOCYNaPCTBEHHON BJIACTBIO HODM,
KOTOPHIE CJIOKHJIMCh, PeasibHO CyLIeCTBYIOT B BHAe (aKTH-
yeckoro oObIYHOro npaBa JHOO B BHAe HOPMATHBHBIX INO-
JIOJKEeHHH, BHIPa6aTHIBAEMBIX HErocylapcTBeHHHIMH 00pa-
30BAHUSIMH JaHHOH TMOJHTHYECKOH CHCTeMBl (Hampumep, 06-
leCTBEHHBIMH OPraHH3alHIMH);

6) HenocpedCT8eHHA[ nPABOYCTAHOBUTEAbHAS OeATenb-
HOCT6 KOMIIETEHTHBIX TOCY[1apCTBEHHBIX OpPraHOB, BbIpa-
JXEHHas B MPaBOTBOPYECKHX peLIEHHAX H 3akpemjsieMmas
B IODHAMYECKHX HODMATHBHBIX MJH HHBIX aKTaX, KOTO-
pPbHIM IOpHAMYECKAs CHCTeMa IIPHAAeT 3HauyeHHe (HOPMbI
npasa.

B ToM-TO M cocTouT cneurduKa GONBIIHHCTBA MPAaBOBBIX
cHucteM paboBJafesbyeckoro H (eogasbHOro oG6IIecTs,
YTO CBOWCTBEHHOE HM TOCNOACTBO MOIUHOrO (akTHue-
CKOro OOGBIYHOrO npaBa (T. e. (GHUKCHPOBAHHHIX B OGBI-
Y4asgX  HENOCPEACTBEHHO-COIHAJbHBIX  MNPUTHA3aHHH)  He
Tpe6oBaso 60JblIEro, YeM MPOCTOE CAHKIHOHHPOBAHHE
OGBIYHBIX HODM, NMPHAAHHe MM IODHAMYECKOH CHJB H TeM
CaMbiM MpeBpallleHHe HX B lOpHIHYecKoe OOLIYHOe INPaBo.
M xorta mocreneHHO B akTax CyAeGHBIX OPraHOB, B HCXO-
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AAHX 0T rocynapctBa c60pHHKax OGHUHOrO mpaBa HOp-
MaTHBHBIE TIOJIOKEHHs NepepabaThiBaJuch ¢ COLHAJbHON H
TEXHUKO-IODHAHYECKOH CTOPOH, FOCYAApCTBEHHBIA aKT CaHK-
IHOHHDOBAHHsl OCTaBaJICs AJSl 3THX IOPHIHYECKHX CHCTEM
JOMHHHDYIOUIHM IOPHAHYECKHM HCTOYHHKOM.

Ha mnepBulit B3risj, BecbMa GJH3KHMH K TOJBKO YTO
YKa3aHHHIM SIBJSIOTCS HODMAaTHBHO-CyJeGHBlE CHCTEMHl aHT-
JIO-CaKCOHCKOTO, 06LIero npaBa, MOCTPOEHHBIE Ha l0pHIHYe-
CKHX npeuefeHTtax. IleficTBHTeNbHO, Cyfe6HbIe peLIEHHS —
OCHOBa INpellefleHTOB — HepeJKo 6a3upyloTcst Ha ¢akrTHye-
CKOM o6blyae, Ja H caMoe NpHIaHHe Ccyde6HHM akKTaM 006-
1e06s3aTeJbHON CHJB MOXeT OBITb HHTEPNPETHPOBAHO B
KauecTBe CBoero pona o6uiyast. Ho Bce Xxe riaBHOe 31ech —
3TO HMEHHO pelleHHe TOCYAapCTBEHHOro OpraHa, MycTb H
MHIHBHAYyaJbHOE, peLIeHHe, JIOTHYeCcKass CyTb, Hlesl KOTO-
pOro B COOTBETCTBHH C OCOOEHHOCTSIMH CTPYKTYDHOro IIOCT-
pPOeHHs JaHHBIX CHCTeM TIOoJyyaeT 0O6lie06s13aTe/IbHOE
3HayeHHe.

BecbMa mokasaTtesbHO, YTO 1Jis1 IODHAHYECKHX CHCTeM,
KOTOpHIE TI0 CBOEMY HCTOPHYECKOMY HCTOYHHKY ONMHPAIOTCSH
Ha peBOJIIOLHOHHOE HEMOCPeACTBEHHO-COLHa/bHOe IpaBo,
XapaKkTepHa B KauyecTBe HOMHHHpYIollero crmoco6a ¢opmH-
pOBaHHsl NpsiMasi INPaBOYCTaHOBHTeJbHas JeATEJbHOCTD,
BHpa)KeHHasi B IPABOTBOPYECKHX pPELIEHHSX, IVIaBHEIM 006-
pPasoM B BH/e 3aKOHOB, HHEIX HODMATHBHLIX aKTOB.

C oco60ii BHIDA3HTEJBHOCTBIO 3TO CBOHCTBEHHO COIHA-
JIHCTHYECKHM TPABOBHIM CHCTEMaM: HX MOCJIe0BATENbHO pPe-
BOJIIOLMOHHBIA Xapakrep, MX HaleJeHHOCTb Ha TakKoe HOP-
MaTHBHOE peryJHpOBaHHe, KOTOPO€ NPH3BAHO 06eclneyHTb
cBeplleHHe B OOllecTBe KOPEHHBIX COLUHAJbHHIX NpPeo6paso-
BaHMH, CTABHT HENOCPEACTBEHHO IIPaBOYCTAHOBHUTEJBHYIO
NesTeIbHOCTb KOMIIETEHTHHIX TOCYAapCTBEHHHIX OPraHOB B
NOJIOXKEeHHe HCKJIOYHTEJBbHOr0, B CYIIHOCTH, €IHHCTBEHHO-
ro IOpHAMYECKOro HCTOYHHKA. TOJNBKO Ha HayajbHBEIX CTa-
IusiXx (HOPMHDOBAHHSI COLMAJHCTHYECKOTO MNpaBa, B 4YacT-
HOCTH COBETCKOTO, TO, YTO YCJOBHO MOXKeT GhITb Ha3BaHO
PEBOJIIOIHOHHBIM HEMOCPEACTBEHHO-COLHAJbHEIM MPaBOM,
NpsIMO, MHHYSl NPaBOTBOPYECTBO, «BPHLIBAJOCh» B IOPHIH-
YecKylo cdepy B BHAe DPEBOJIOLHOHHOTO IIPaBOCO3HaHHH,
HHAMBHIYaJbHBHIX DeryJsiTHBHHIX aKTOB, HMEBIUHX 3Haye-
HHe IODHIHYECKHX HCTOYHHKOB.

CaHKuHOHHpOBaHHe (Kak Crmoco6 IpaBOTBOPYECTBA)
JJIS1 COLHAJINCTHYECKHX NMPABOBLIX CHCTEM X3aPaKTEPHO IJaB-
HHIM 06pa3oM B CBfI3H C OCOOEHHOCTSMH COLMaJHCTHYe-
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CKOH JHeMOKpaTuHM, ¢ MHoroo6pasneM ¢opm yyacTHs
TPYASLIUXCS B TPaBOTBOPYECKOM IIpOIIecce.

4. NpaBoTBopuecKas jaesaTenbHOCTb. IIpaBoTBOpuecKui
akt. lOpupuueckne ucTouHHkH. IIpaBoTBOpUECTBO — CJOXK-
HOe COLHaJIbHOe sIBJIEHHE, HMelolllee YNpPaBJIeHYeCKyo MpH-
pony.

Ecau paccMaTpHBaTh NpaBOTBOPYECTBO TOJBKO C TOYKH
3peHHs1 ero (akTHYECKOro COJAepxKaHHs, 06pasylollux ero
OpPraHH3alMOHHBIX AEHCTBHH, TO OHO OXBATHIBAETCS NOHSTH-
€M <«IPaBOTBOpYECKAsl JesiTeJbHOCTb», HJH «IPaBOTBOP-
yecKHil mpouecc».

[TpaBoTBOpUeCKHil MpoLecc B YKa3aHHOM CMEICJe Mpe-
cTaBJsieT co60H CJI0XKHYIO CHCTEMY OPraHH3allHOHHHX JeH-
CTBHH. DTO MNpollecCc, TaK CKa3aTb, TeXHOJIOTHH CO3JaHHs
HODMAaTHBHO-IPAaBOBOTO aKTa, COCTOSLIMA M3 IOCJe]oBa-
TeJIbHBIX ONepaluii, B pe3y/bTaTe OCYLIECTBJIEHHSI KOTOPBIX
B IIPABOBYIO CHCTEMY BJIHBaeTcs HOBHIH O(HIHAJBHO AEHCT-
Bytoumuit akt’. IlpaBoTBOpueckuii mpouecc — AJMsLLASCST BO
BpeMEeHH, perJaMeHTHPOBAaHHAas IOPHIMYECKHMH HOpPMaMH
JlesTeNbHOCTD.

Ot npaBOTBOpYECKOH MAesATENbHOCTH CJEAYeT OTJIHYAThb
ee npoyedypHo-opzanu3ayuoHnrsle gopmel. TlocaenHne BH-
paxaloTcs B perJaMeHTHPOBAHHOM IIDaBOBOM MOpsijKe
COBEepLIEHHs INPAaBOTBOPYECKHX ONepalui, NpeLcTaBJsiio-
meM co6oit nmpoueaypy ocoboeo poda, KOTOpask KayecTBEH-
HO OTJIHYaeTcsi OT MNpollecCyaNbHbIX ¢(OPM INpPaBOCYAHS
(I.16.6.).

B npaBotBopueckoM mnpoluecce, 3aBeplLiaiolleMcsi H3Ja-
HHEM IODHIHYECKOro HOPMATHBHOIO AaKTa, HMeeT CYyLIecT-
BEHHOE 3HaueHHe He TOJILKO NPOLeAypa NPOXOKIAeHHs Mpo-
€KTa HOPMATHBHOTO aKTa B IIPaBOTBOPYECKOM OpraHe, HO H
npoueaypa ero noArotoBkd. IIpu 3ToM onpenensiolluM B
NPaBOTBOPYECKOH NpOLEAYype SBJAETCA pelleHue Komne-
TEHTHO20 Op2aHa O BblPAOOTKe NnpPOeKTa. JTO — NEPBHYHOE

¢ Takas mocTaHoBKa MpoGJeMH IpaBOTBOPYeCTBa H MpaBOTBOpYE-
cKkoft jJesrTeabHocTH mnpeasoxeda A. C. ITuronxkuneiM (cm.: [Turoa-
kuH A. C. Teopernyeckne npoGJeMH NPaBOTBOPYECKOH AeATENLHOCTH
B CCCP.— ABTtoped. noKT. aucc. M, 1972, c. 6 u cren.).

7 Cm.: IlpaBorsopuectso B CCCP. Ilog pea. A. B. Muuxesuua,
c. 149—152; TIoHATHE «TEXHONOTHYECKHHA» B LIHDOKOM CMBbIC/IE, MHLIET
B. B. Ipefiies, MOJHOCTBIO OTpa)kaeT COAepXKaHHe NPaBOTBOPYECKOro
npouecca Kak mpouecca CO3JaHHs HOpMaTHBHOro akTa (cM.: Jpei-
wes B. B. [IpaBoTBOpUeCKHe OTHOIIEHHSI B COBETCKOM TIOCYAapCTBEH-
HOM YTIpaBJIeHHH, c¢. 75).
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A1 opHIHAZIbLHONH NPAaBOTBOPYECKOH NPOLEAYPHl AEeHCTBHE,
B KOTOPOM HU 8bIpaMaeTcs NOAUTUYECKOe peuieHue O Heob-
XOAHMOCTH TeX HJIH HHBIX Mpeo6pa3oBaHHii B HOPMATHBHOM
ColepKaHHU NPaBoBOi cucTeMbl. HecMoTpst Ha caesaHHbIE
B JUTEpaType BO3paxkeHus®, Bce ke, Halo Mojarath, €CTb
OCHOBaHHSI AJs TOro, 4to6n OoJiee IIHPOKO TPaKTOBAThb
MOHSITHE <«IpaBOTBOpYecKas (3aKoHOJAATe/NbHAsA) HHHLMA-
THBa». Beab TOJIBKO UTO YHNOMSHYTO€ DELIEHHE KOMIIETEHT-
HBIX OPraHoOB €CTb B CTPOrOM CMbIC/Je WHHIIMATHBA, Kacalo-
miasics W3JaHHA aKTa M Jalollias XOJI BCeMy NpaBOTBOpYE-
cKkOoMy mnpoueccy. BHecenHe Xe MOATOTOBJIEHHOTO NPOEKTA
B NIPaBOTBOpYECKHiH opraH (LeHCTBHE, K KOTOPOMY B JIHTE-
paType OGLIYHO CBOAST IPAaBOTBOPYECKYIO HWHHIMATHBY) —
9T0 H ¢ (pakTHYeCKOH, H C IOPHAHYECKOH CTOPOH npodoa-
JeHue IOPHAHYECKH 3HAYHMOH HMHHIMATHBEL 00 H3JaHHH
akta. OTCIOfa, B YACTHOCTH, CJELYeT, YTO CyObeKTaMH npa-
BOTBODPYECKO!l HHHIHATHBBL H TaM H 3JeCb JOJKHBEI OBITH
OJIHH H Te JXe KOMIIeTEHTHBHIE OpTaHHl.

[TpaBoTBOpUECKasi AesATENBHOCTb BBIPAXKAETCA B NpPaABO-
T80p4ecKux axrax (peuwienusx), T. €. IOPUAHYECKHX HeHCT-
BHUAIX, KOTODHE, KaK H BCSIKHe IODHIHYECKHE aKThl, MOPONK-
JaloT Te HJIM HHble NIPaBOBLle NOCJAEACTBUS, B JAHHOM CJY-
'1ae TOCJIEACTBHA, KacalollHecss BO3BENEHHs TOCIHOJCTBYIO-
el BOJH B 3aKOH®. DTH aKThl MOTYT OBITb NPOMEXKYTOYHBI-
MH (HampHMep, pelleHHe O NOATOTOBKe INPOEKTa 3aKOHa,
aKT 3aKOHOJATeJbHOH HHHIHATHBHEL H ApP.) H OCHOBHBIMH —
NpaBOTBOPYECKHE pelleHHsl, aKT NPaBOTBOPYECTBAa B CTPO-
rOM CMbICJIe, T. €. IOpHAHYECKHe JEHCTBHS KOMIIETEHTHBIX
OpraHoB, BHICTYNalOllHe B KayecTBe pe3yJbTaTa NMPaBOTBOP-
YeCKOro mpouecca H Nopoxpaalolliie UTOroBoe B NPaBOTBOP-
YeCcTBE MOCJEJCTBHE — YCTAHOBJIEHHE, OTMEHY HJH H3MeHe-
HHE IOPHAHYECKHX HOPM.

OO6DbeKTHBHPOBAHHBI B JOKYMEHTAJbHOM BHIEe AaKT
NPaBOTBOPYECTBA SIBJSETCA OPUOUYECKUM UCTOYHUKOM CO-
OTBETCTBYIOIUUX IOPHAHYECKHX HODM H OJHOBPEMEHHO ¢hop-
Mol ux ropuduuecku-opuyuarbHoeo GolTus, CYu,ecT608aKUSA.
TaxoBBEl, B 4aCTHOCTH, HOPMATHBHHE OPHAMYECKHe aKTHI,

. ;SIC’M.: IIpasorsopuectso 8 CCCP. Ilox pen. A. B. Muukesuua,
c. .

® O Gosmee IWHPOKOA TpaKTOBKE IPaBOTBOPYECKOrO  pelEHHS
(oxBaThIBalOWlEro M HayaJbHbie (asu (GOPMHPOBAHHS npaBa) cM.:
Xanduua P. O. Ilpo6reMs COBETCKOro npaBoTBOpYecTBa. — COB.
rocynapctso H npaso, 1980, Ne 11, c. 34—38.
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npeleNeHTHHle HHAHBHAYyaJbHbBle (B OCHOBHOM cCyAeGHLIE)
akrtbl'0. TIpHyeM 3Jechb, NPH XapaKTEPHUCTHKE 10PHAHUECKHX
HCTOYHHKOB, NOJ aKTOM NOHHMAaeTCs YKe He IOpHAMYECKOe
JeHcTBHE KaK TaKOBoe, a JeicTBHe, BHellHe OObEeKTHUBH-
POBaHHOE, BHelIHee BblpaXKeHHe roCyAapCTBEHHOH BOJIM B €€
JOKyMeHTaJbHOM BHJE, T. €. aKT-AOKyMEHT.

B cooTBeTcTBHH ¢ XapaKTepoM BHEIIHHX ¢opM OBITHA
IODHAHYECKHX HOPM Pa3JIHYalOTCS TPH OCHOBHHIX BHJA 10DH-
JHYECKHX HCTOYHHKOB!!:

a) HODMAaTHBHBIH IODHAHYECKHH aKT,

6) mpeneNeHTHbI HHAWBHAYaJbHHIH (B OCHOBHOM CY-
nebHblil) aKT,

B) CAHKUHOHMDOBaHHBIH OO6byail. B HekoTopeIX Impa-
BOBHIX CHCTEMaX, B YaCTHOCTH, NPH HX CTAHOBJIEHHH, 3Ha-
YyeHHe I0PHAMYECKHX HCTOYHHKOB NpHOGpeTaroT (GopMul mpa-
BOCO3HaHHsl, TPaBOBOH HE0JOrHH2,

10 Cjegyer npu3HaTb B NPHHUHNE KOHCTPYKTHBHOA Bce Gosee
KPENHYIlyl0 B JIATEPaType MHICAb O TOM, YTO IOpHAMYECKHE HCTOYHHKH
ABJAIOTCA OJHOBDEMEHHO H (GopMaMH YCTaHOBJIEHHsS, H GopMaMH BeIpa-
KeHUsl lopuiMyeckux HopM (cm.: IlpaBortBopuectBo B CCCP. Ilox
pen. A. B. Munkepnua, c. 4).

11 Heo6xonuMo 0GpaTHTh BHHMaHHe Ha OOOCHOBaHHOCT H ILIO-
JNOTBOPHOCTb HCNOJb30BAHHS CIELHAJIbHONO TepMHHA «HCTOUHHK Ipa-
Ba» NPH XapaKTepHCTHKe (OPM YCTAaHOBJEHHS H BHIPaXKEHHS IOpHIHYe-
CKHX HOpM. Benp cooTBercTBylOIHe OOBEKTHBHpOBaHHble (OpMBI fIB-
JISIOTCS HOCUTEASMU IOPHAMYECKHX HODM; NpHYeM 3Ta HX GYyHKUUSA
o6yc/OBJIeHa KaK pa3 TeM, 4YTO CyUIeCTBYeT €IHHCTBO (BO BCSIKOM
clyyae B INPHHIMIE, B OCHOBe) MexXAy (GOpMaMH YCTaHOBJEHHA H
BHIPAXKeHHS IOpHAHYecKHX HOpM. Jla H ¢ (aKTHYecKOi CTOPOHHI HOPH-
JAHYECKHE HOPMAaTHBHblE AaKThl, CAaHKIHOHHDOBaHHble O6GbYaH M  AP.
€CTb He YTO HHOe, KaK HMEHHO WUCTOYHUKU: 3TO — TOT €NHHCTBEHHHIH
«pesepByap», B KOTOPOM NpeGHIBAIOT IODHAHYECKHE HOPMBI.

Orciola TOHATHO, TOYeMy TPelJOXKEHHS O 3aMeHe TepMHHa
HCTOYHHK INpaBa» TepMHHOM «dopMma npaBa», TePMHHOM MHOTO3HAy-
HbHIM H TOTOMY HeONpeleJeHHBIM, He OblIH BOCHPHUHSITHl HH HAayKOH, HH
npakTHko#t. CM. mo astomy Bompocy: OO6Iasi TEOPHS COBETCKOro Npa-
Ba, C. 129—132; MapKCHCTCKO-JIeHHHCKasl o6llasi TeOpHs TOoCyaapcTBa
H npaBa. OCHOBHEIE HHCTHTYTHl H NOHATHA, c. 581.

12 B Kypce MapKCHCTCKO-JIEHHHCKOH oOllell TEeOPHH TrocyaapcTBa
H TpaBa yKasblBaeTCA HA CJEAYIOLIHe Pa3HOBHAHOCTH  HCTOYHHKOB
npaBa: 1) 3aKoH, 2) HOPMATHBHbBle aKThl ODTaHOB TOCYAapCTBEHHOrO
ynmpaBJieHns, 3) oO6wuaii, 4) cyne6Has npakTHKa M cyneOHHit mnpele-
JleHT, 5) IOpHAMYECKAass HayKa, 6) HOPDMATHBHBIE aKTH OOGIIECTBEHHBIX
opraHusauuii, 7) HODMAaTHBHBIE aKTHl YaCTHBIX Oprasusauuit, 8) moro-
BOp (cM.: MapKCHCTCKO-JIeHHHCKasi o6luasi TeopHsi rocyaapcTBa H Ipa-
Ba. OCHOBHBle HHCTHTYTBI H NOHATHSA, c. 584—591). Ilepeunciennsle
BHIH HCTOYHHKOB IIPaBa YKJAABIBAIOTCA B TPEXWIEHHYIO KJaCCU(HU-
KalUHIO (HODMATHBHHE aKTH, CAaHKUHOHMPOBAHHBIA OOGblyai, NpelegeHT-
HHE HHIMBMAyaJbHBlE &KThl); HCKJIIQYEHHE COCTaBJAIOT TOJbKO IOpH-
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Kak cBHIeTeNbCTBYeT HCTOPHs NpaBa, OLHOA H3 JOMH-
HUPYIOLUIMX TEHAEHUHH B DPa3BHTHH IOPHIHYECKHX HCTOYHH-
KOB sBJsieTcss Bce GoJblliee INOBHILIEHHe YAEJIbHOrO Beca
HOPMATHBHBIX IODHJIHYECKHX aKTOB, B HauboJblleil Mepe
COOTBETCTBYIOLHWX IIPHPOJe NpaBa, ero CBOHCTBaM (B 0CO-
GeHHOCTH, (GOpMaNbHOH ONpPENEeNEeHHOCTH IOPHIAHYECKHX
HOPM), aKTOB, KOTOphle 06ecneyHBalOT LieJeHanpasJeHHoe,
IHHAMHYHOE Pa3BHTHe NAaHHOH NMPABOBOH CHCTEMH H B TO
e BpeMsi HauGoJiee 1esecoo6pa3HH H YIOOHH Ha Npak-
THKe. XapakTepHO, YTO Aaxe JJs TeX NPHMHTHBHHIX, He-
PasBHTHIX NPaBOBBIX CHCTeM paboBjajenbueckol H ¢eo-
nanpHOi ¢opMauHii, B KOTOPHIX TOCNOACTBOBAJ CaHKIHO-
HHPOBaHHHIH 0o6GhIYail, 6blJla 3aKOHOMEPHA TEHAEHUHsS H3Ja-
HHS COODHHKOB O0ObIYaeB, ONMHPAIOIIHXCS HAa HHX CyHeO-
HHIX pelleHHil, MoJyyaBIIHX CO BpeMeHeM Bce Gosiee 06006-
menHoe (GoOpMyJHpOBaHHe, B coluasHCcTHYECKOM XKe 06-
LIeCTBE HOPMATHBHBLIA IOPHAHYECKHH aKT IPEACTaBJseT CO-
6Of eNMHCTBEHHBbIH, B CYI[HOCTH, IODHAMYECKHH HCTOYHHK
npasa.

Yka3biBas Ha NMPHHIHMIIHAJbHOE €IHHCTBO aKTOB NpaBo-
TBOpYecTBa M (HOPMBl BHIDAXKEHHs NpaBa, MX COBMelleHHE
B IOPHIHYECKHX HCTOYHHKAX, HeOOXOZMMO BHIETb H Cylle-
CTBYIOLIHE MeXAy HHMH pasinuyus. TakHe passiHYHs BHI-
paxanT (yHKLHOHAJbHBHE OCOOEHHOCTH aKTOB NPaBOTBOP-
YeCTBA KAaK NPAaBOTBOPYECKHX pellleHHH H (GopMm CylLecTBO-
BaHHs IODHJIHYECKHX HOPM, H 3TO MOAYAC MPOSBJSETCS Tak-
e BHEIIHe, B TOM, YTO MOXeT NPOH30HTH H3BECTHOe Pa3b-
eflHHeHHe «B HaType» ¢GopM yCTaHOBJEHHS H ¢opM BHIpa-
KeHHs IopHaHYeckHXx HOPM. OyHKUHS akTa NPaBOTBOpYE-
CTBa — pa3oBOe, CTPOr0 HHAMBHIYaJbHOE BO3JeficTBHe Ha
NPaBOBYIO CHCTEMY: BBECTH HOBYIO HOPMY, OTMEHHTb YCTa-
peBlwyro H T. A. DyHKUHS (HOPMHE BHIpaXKeHHs NpaBa —
JJjsmasicss, ctabuabHas: OBITb HOCHTeNEM JeACTBYIOLIHX
IOPHAHYECKHX HODM, KMECTOM» HX peaJsIbHOro OBITHS.

[IpaBoTBOpYeCcKass (GYHKUHS H (GYHKUHS BHEUIHEro Gb-
THf NpaBa MOryT 060co6JATbCS B KOLH(DHUUHPOBAHHHIX
06J1acTAX 3aKOHOZATEJbCTBA.

Tak, B nmpaBoTBOpyeckoii MpakTHke COBETCKOro rocy-
mapcTBa BHIpaboTajcs MOPANOK, NPH KOTOPOM pasJjHya-

IH4yecKkasi HayKa, TouHee, GOPMH NpaBOCO3HaHHs, NPABOBOA HIEOJOTHH,
KOTODHE B HEKOTOpHe HCTODHYECKHEe NepHoAH (HampHMep, ius respon-
dendi B pumckoM mnpaBe), a TaKxe NPH CTaHOBJEGHHH Dsifa IOpPHAMTe-
CKHX CHCTeM JefCTBHTEJBHO BHICTYNaJH B BHAE HCTOYHHKA mpaBa.
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IOTCSl «aKT YTBEPXKAEHHSA», T. €. aKT, BHINOJNHAIOUHA NpeH-
MYILLECTBEHHO NPaBOTBOPYECKYI0 (GYHKIHIO, H caM mo cebe
KOAH(GHUHPOBAaHHHH aKT — (opMa CyIleCTBOBAHHS, pealib-
HOro OLITHS NAHHOH CHCTEMBI HOPM (K HHM IIPHCOEIMHSET-
Cl TPETHH aKT — aKT, YCTaHaBJHBAIOWIHH MNOPSNOK BBele-
HHA B JefcTBHe OCHOB HJH KojekcoB). Hampumep, Konekc
3axoHOB 0 Tpyne PCOCP 6ba npunsit BepxoBHeiM CoBeTOM
PCO®CP B nexabpe 1971 roga myreM H3maHHA oco6oro
3aKOHa, KOTOPHIH Tak M o3aryaBJjeH: «3akoH Poccuiickoit
Coserckoit ®epnepatuBHoit Counnanauctuyeckoit Pecny6anku
06 yrtBepxaenun Kopmekca 3akonoB o tpyae PCOCP». B
nocjeiymolleM H3jaBaeMble B JaHHOH 006J1aCTH HOPMAaTHB-
HE€ aKTHl BHINOJIHAIOT B OCHOBHOM NPAaBOTBOPYECKYIO (GYHK-
I[HIO: OHH IIPOU3BOAAT Npeo6pa3oBaHHs B NPaBOBOH CHCTe-
Me NyTeM BHECEHHs MNONOJHEHHH HJH H3MeHEeHHH B KOJH-
¢uuupoBaHHbil akT. HocuteseM e HaHHOH CHCTEMBI HODM,
HX BHellHe# ¢opMOH OCTaeTcsl NMpPeHMYILIeCTBEHHO 3TOT KO-
JHGUUNPOBAHHHIH aKT.

Jlono/IHHTENILHO HECKOJIbKO CJIOB O He06XOAHMOCTH CTPO-
roro pasJHYeHHs CJeAyIOLIHX paHee YNOMSHYTHIX TOHS-
THH: «IPaBOTBOPUECKOE DeLIeHHe», «IOPHAHYECKass HOpMa»,
«HODMAaTHBHbIH IODHAHYECKHH aKT». Ecau mnepBoe (mpa-
BOTBOpPYECKOe pellileHHe) MpelcTaBJiseTr cO00H HTOroBoOE
IOpHJINYECKH 3HayHMoe JelCTBHe, KOTOpDOe BHOCHT Te HJIM
HHble npeo6pa3oBaHHs B HOPJATHBHOE COAEpXKaHHe Ipa-
BOBOl CHCTEMBl, a BTOpoe (IOpHAHYECKass HOpMa) — pe-
aJbHBI pe3yJbTaT INPaBOTBOPYECKOTO AaKTa, TO TPEThe
(HOpMATHBHBI IODHAMYECKHH AaKT) —3TO YyXKe aKT-IOKY-
MEHT, BHellHsisi ¢opma OHITHS, OGHIHaJbHOrO «npedbiBa-
HHUS» IODHAHYECKHX HOPM.

B coBeTckofi IopHAHYECKON JHTepaType Bce GoJjiee NpPOYHHIE IO3H-
IIHH 3aBOEBHIBAE€T B3IJIfi, B COOTBETCTBMH C KOTOPBHIM JeJiaeTCA yAa-
peHHe Ha HpaBOTBOI.'HECKOﬁ (]))’HKHHH HOpDMAaTHBHBIX IOPDHIAHYECKHX akK-
TOB. 3ac.nyra B TaKOM MNOAXOAe K OINpeAeJeHHI0O INPHPOALI HOpMa-
THBHBIX aKTOB NMpHHamJMexXHT A. B. MHuxeBuuy!s.

BMecte ¢ TeM B mocJefHHe TOAK CTAaHOBHTCH SICHHIM H TO, 4TO

yKa3aHHBIA NOAXOX He NOJKEH NPHBOXHTb K YMaJleHHIO ApYyroii (cme-
UHOHYECKOH) (YHKIHH HCTOYHHKOB INIpaBa, B TOM YHCJe HODMATHB-

13 Cm.: Muukesunu A B. Akt BbicuiHx opraHoB COBETCKOro
rocynapctsa. lOpHanyecKas npHpPofa HOPMATHBHHX aKTOB  BBICIIHX
OpraHoB TOCyAapcTBeHHOH BJactH H ynpasaenns CCCP. M. 1967,
On xe. TIpaBoTBOpYECKOE 3HAueHHe HOPMATHBHOTO aKTa.— CoOB. rocy-
AapctBo H mpaBo, 1965, Ne 11, c. 49—57; O6masi TeopHsi COBETCKOro
npasa, ¢. 136 u caen.
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Mbix AKTOB, — #IX 3HaueHHs k4K copmbi peaspHoro OwiTHs rpasa‘i.
Bor mnoueMy mNpeACTaBJseTCs ONpPaBAAaHHHIM H TeOPETHYECKH IepClieK-
tuBHiHM MHenHe M. C. CaMoOIIEHKO, COIVIACHO KOTOPOMY HEJb3si HH
OTOXKAECTBJATh XapPAKTEDHCTHKH HOPMAaTHBHBHIX AaKTOB KaK «HCTOY-
HHKa» M «(OpMH» MpaBa, HH OTAaBaTh NPEINOYTEHHe OAHOM H3 HHX!S,
IMoauepkHyB, Y4TO «3fechb peub HAET O (QYHKUHMAX HOPMATHBHBIX aKTOB
B Pa3NMYHBIX acNeKTax», aBTOP TYT XKe 3ameuaer: «Kak «iopuauyec-
KHH HCTOYHHK IIpaBa» HOPMATHBHBIA aKT NpEACTABJASET COGOH HeOTbeM-
JeMyl0 YacTb NpaBOTBODPYECTBA.. B KauecTBe xKe «(opMbl IpaBav,
«(pOpMHl BBIpaXKeHHSI NIPABOBHIX HOPM» OH O3HayaeT BHEWHHH o006pas,
B KOTOPOM IpPaBOBblE HOPMH BBICTYNAIOT B PEaJIbHON KH3HH, BHELIHIOW
¢opMy ObiTusi nmpaBa»is. K asToMy cleayeT RoGaBHTh JHLIL TO, YTO B
KOAu(HUHPOBAHHBIX 06JACTAX 3aKOHOJAATENbCTBA IPOHCXOAHT H3BECT-
HOe CTPYKTYPHOe pa3MexeBaHHe aKTOB B COOTBETCTBHH C YKa3aHHBIMH
yHKUMAMH: BHellHeH ¢oOpMOH OBITHS MpaBa SABJSAIOTCS B  OCHOBHOM
KOAH(QHUHDOBAHHBIE  aKTB, a IPEeHMYLIeCTBEHHO NPaBOTBOpYECKas
GYHKLUHS BBHIpa)kaeTCsi B aKTax YTBEPXKAEHHS H B aKTaX, BHOCSLIHX
H3MeHEeHHs H JONOJHEHHS B KOJEKCHI.

Jymaetcs, B HacTosilee BpeMsi Ha3peJ BOINPOC O HeOOXOAHMOCTH
CaMOCTOSITE/IbHOTO IOPHJHYECKOTO aHaJH3a HCTOYHHKOB MNpaBa C TOY-
KH 3DEHHsl KaXXJOH M3 YKa3aHHBIX ABYX GYHKLHI.

O6pamasice ¢ 3THX NO3HIUMIH, HampHMep, K HOPMATHBHHIM aKTaM,
HeOOXOAHMO OTMEeTHTb cJeAylolllee. HopMaTuBHHE akT Kak ¢opma
NpaBa — 3T0 HMEHHO HOPMATUBHbLI AKT, HOCHTENb IODHAHUECKHX HODM,
aKT, NPOTHBONOJAraeMbi HHAHBHAYaJbHbBIM aKTaM IpDHMEHeHHs Ipa-
Ba. 31ech Bce SICHO.

Hy, a 4ro mpeacraBisier co6oii TOT ke akT B IJIOCKOCTH BHINOJ-
HAEMOH MM INpaBOTBOpYecKO# GYHKUMH? B 3TON NJIOCKOCTH OH pellu-
TeJbHO HHYEM HE OTJIHYAaeTCs OT BCEX HHBIX aKTOB IPaBOTBOPYECTBA, B
TOM YHCJie OT aKTOB CAHKUMOHHPOBAHHs, aKTOB YTBEPXKIEHHS.

U smece HanpamuBaeTcst BHejlHe NapajoKcaJjbHOE NpeAmnosoxe-
Hue. He sBasercs au mo6oil akr npaBotBopuectBa (B TOM UHCHE H
NPaBOTBOPYECKOE AEHCTBHE, BBIPAXKEHHOe B HODMAaTHBHOM aKTe) CBOe-
00pa3HbIM TOCYJapCTBEHHO-NPABOBBIM HHIMBHAyalbHbIM akToM? Ilapa-
AOKC? B HOPMATHBHOM aKTe BbIDaXeH HHIMBUAYaJNbHBIH aKT!

A wmoxer ObTb HHKakoro napajgokca 3gecb Her? HyxHo Juumb
YUHTBIBaTb, YTO peub HAET 06 aKTe, pPacCMaTpPHBAeMOM TOJbKO B
paMKax NPaBOTBOPYECKOH GYHKUMHM, T. €. O INPABOTBOPYECKOM AefcCT-
BuH. Ho ero-to (mpaBoTBOpUecKoro AeHCTBHS) IOPHAMYECKHH 3 deKT—
pasoBHIt, ofHOKpaTHHi! Ero lopuinueckoe 3HaueHHe HCUEPIHIBaeTCs
TeM, YTO B IPABOBYIO CHCTEMY BBOASATCS HOBble HOPMbI, HCKJIOYAIOTCH
ycrapesune ¥ T. 4. M Bcel A cyllecTBOBaHHe IOPHIMYECKHX HODPM, HX
GeitHe odopMmisieTcss, obecreYHBaeTcst H COXPaHSeTC BO BpeMeHH IPH
NOMOIM HOPMAaTHBHOTO aKTa Kak (opMel mpaBa.

Heo6xoxumo, kpoMe TOro, oOpaTHThb BHHMaHHe Ha pa3HooOpasue
HHAMBHAYAJbHBHIX aKTOB, B JAaHHOM <cJy4Yae Ha OCOOGEHHOCTH aKTOB-
IHPEKTHB, T. €. TOCYNapPCTBEHHO-NPaBOBHIX AKTOB, NPEAMETOM KOTOPHIX
siBJsieTcsl LeJblii BHA OTHOIWIEHHA. BHAMMO, 3Jech HYXHO YYHTHBAThb

14 HoiHe 3To oTTeHsieTcsi B A. B. MwuukeBuuem (cm.: IlpaBoTBOp-
uectBo B CCCP. Ilox pen. A. B. Muukesuua, c. 37 u cjel.).
5 Cm.: Camomenko H. C. Hekoropne Bompoch _yYeHHs o

HODMaTHBHHIX aKTax COLHAaJHCTHYeCKOro rocyaapcrsa. — [IpaBosege-
HHue, 1969, Ne 3, c. 29.

16 Tam xe, c. 29—30.
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crenudHKy MeToma  TOCYAapCTBEHHO-IPaBOBOTO PETyJIHPOBAHHUSL.
IIpaBoTBOpuEeCKHi aKT H 3/eCh NOCBSEH JHIUb CTPOTO OMNpefeseHHO-
MY, MHAMBHAYaJbHOMY cJydalo. TOJBKO 3TOT cJayyaii — He KOHKPETHOE
(daKTHUecKoe siBJeHHe H3 SKOHOMHYECKOH, COLHaNbHO-KYJbTYPHOH H T. [.
JKH3HH, a sIBJIeHHe M3 TOCYyJapCTBEHHO-NIPABOBOH JKH3HH: BBEJEHHE B
NPaBOBYI0 CHCTEMY TeX MJH HMHBIX IOPHAHYECKHX HOPM, H3MeHeHHe
TOYHO OTIPefle/IeHHBIX HOPM H T. I.

ITpoGnema mnpaBOTBOpYECKHX AaKTOB (HX INPHPOAA, IOPHUAHUECKOE
3HayeHHe, PaA3HOBUAHOCTH) TpebyeT caMOCTOATENbHOH H 060CcO6/eHHOlM
paspaboTkn. B naHHOM kypce no 3tofi mpobjeMe B MNOpsiiKe ITOCTa-
HOBKH BONPOCA BBICKa3aHbl JHMIIb NpefBapHTeJbHEE COO0paKeHHUs.

5. CucreMHoe, KOAHM(HKALUMOHHOe NPaBOTBOPYECTBO.
I'naBHBIM, HanGosee pa3BUTHIM, COOTBETCTBYIOLIUM NMPHPOJE
€aMoro npaBa BHAOM INPaBOTBODYECTBA SIBJSETCS CHCTEM-
Hoe, KOAH(pHKALHOHHOE IPaBOTBOPYECTBO.

3lech NPaBOTBOPYECTBO OCYLIECTBJSETCS, KaK MpPaBHIIO,
He NyTeM (GOPMYJHPOBaHHS M BBENeHHS B NPABOBYIO CHC-
TEMY OTAEJbHHIX, H30JHPOBAHHO B3SITHIX I0PHAHYECKHX HOPM
(xoTl M TakoH MOPSAOK NMPaBOTBOPYECTBA B pPsfie CJyyaeB
Heo6X0AHM), a nyTeM (GOpPMYJHPOBAHHS H BBeJeHHS B Ipa-
BOBYIO CHCTEMY IODHIMYECKHX HOPM IO LeJHM O6J0KaM,
YKPYNHEHHbIM TpyNnaMm, OTpacjsM INpaBa, T. €. MyTeM KO-
AudUKanuu.

VIMeHHO TaKHUM, CHCTEMHBIM, KOAHGHKALHOHHBIM, SIBJIS-
eTcs NPaBOTBOPYECTBO B COIMAJHCTHYECKHX CTpaHax, cO-
BETCKO€ NPaBOTBOPYECTBO'7.

B cBsi3M ¢ 3THM CJelyeT 3aMeTHTb, YTO KOAHGHKALHS
Hyxnaercs B OGoJiee TOYHOH OOLLETEOPETHUECKOH OGpH-
coBke. [leso B TOM, YTO KOAH(HKAlHS HEPELKO paccMart-
puBaeTcsi MPoCTO Kak (popmMa CHCTeMaTH3aUWH B NpaBe, B
OLHOM psily C HMHKOpNOpauHeH, KoTopas HeHCTBHTEJBHO
siBJisiercs: GOPMON CHCTeMAaTH3alMH, YIOPSALOYEHHS YXKe H3-
JaHHBIX 3aKTOB, HX NOMeEILEHHsI N0 TOMY HJIH HHOMY KpHTe-
pHIO B elMHBle COODHHKH. Mexny TeM rilaBHOe B KOAH(H-

7 C paccMaTpHBaeMO#l TOYKH 3DeHHsl €IBa JH MOXeT ObTb
NpH3HAHA BO BCEM TOYHOH MBIC/Ib, B COOTBETCTBHH C KOTOPOH «B pe-
3y/ibTaTe NPaBOTBOPYECTBA DPa3pabaTHiBAIOTCS M H3NAIOTCA TIJIaBHHM
06pa3oM HekOXM(HUKauHOHHHe akThi»  ([IpaBorBopuectso B CCCP.
Ilox pen. A. B. Muukesuua, c. 231). KoneyHo, 4uc10 HeKOAH(HIHPO-
BaHHBIX aKTOB 332 TOT HJIM HHOH OTPe30K BPEMEHH He MOXET He Ipe-
BHIIIATH YHCJAA AKTOB KOAU(HKAUMH (XOTS M mepBbie N0 GoJbLIei
YacTH BCe Ke CBSI3aHBl C KOAMGHUHMPOBAHHBHIM 3aKOHOLATEJLCTBOM).
Ho no ofnemy HOPMAaTHBHOTO Martepuasa, BBOJAMMOTO B IPABOBYIO
CHCTEMY, KOAH(MKALUHs — OCHOBHOH BHA NPaBOTBODYeCTBA, M COOBPa3-
HO S5TOMY KOAM(MUHDPOBAHHble aKTHl B Da3BHTOM IIPaBOBOH CHCTeMe
ABJAIOTCS OCHOBHEIM BHAOM HCTOYHHKOB IIpaBa.
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KallHd — 3T0 KakK pa3 TO, 4YTO OHa MpeACTaBJisier cobofh
HauGoJlee COBEpIUEHHHH H eCTeCTBEHHHIH, OpraHMYHHHA AJs
pPa3BHTHIX HODMAaTHBHO-3aKOHOLATEJNbHBIX CHCTEM BHJ TIpa-
BOTBODYECTBA, NPH KOTOpPOM oOecneyHBaercss €IHHOE, CO-
rJ1aCOBAHHOE H YMOPsAJOYEHHOE HODMAaTHBHOE peryJHpoBa-
HHe NAaHHOTO BHJA OTHOLIEHHH H TE€M CaMbIM JOCTHraercs
CHCTEMHOE pa3BHTHe Bcer'0 HODMaTHBHOTO MaTepHaJa.

B Tex oTpacisx COBETCKOrO NpaBa, Ile HOPMaTHBHBIA
MaTepHaJs BblpaKeH B OTPAaGOTAHHBIX KOAH(DHUHPOBAHHBIX
aKTax, €JHHHYHOe NPaBOTBOPYECTBO, T. €. TAKOE, KOTOpOe
ocyuiecTBisieTcss nyTeM (OpMyJHPOBAHHS OTHEJbHBIX, H30-
JIUDOBAHHO B3fATHIX IOPHUAHYECKHX HOPM, OCYIIECTBJAETCH,
KaK NpaBHJIO, IIyTeEM BHECEHHs NOMOJHEHHH M M3MEHEHHH B
KOXHHUHPOBaHHBIE aKTHI'S,

YpoBeHb COBEpLIEHCTBA IIpaBa BO MHOIOM 3aBHCHT
HMEHHO OT OTPab6OTaHHOCTH KOAH(GHUHDPOBAHHBIX aKTOB.
ITocpencTBoM KOAMGHUHPOBAHHBIX AKTOB OCYIUECTBJSETCS
M Jla/ibHeHlllee Pa3sBHUTHe NMpPaBOBOH cHcTeMB. B kKoxHdHuu-
POBAaHHBIX aKTaXx HAaXOAAT CBOe BHIpaXKeHHe HOPMAaTHBHbIE
060011eHHs], TPOHCXOASIT NMOAYHHEHHEe BCEr0 HOPMATHBHOIO
MaTepHaslla OOLIMM NpPHHIHMIAM H HOPMAaM, €ro HHTerpa-
uMs ¥ Aupdepenunanus. B cBaA3M ¢ TeM, uTO KoAH(HKa-
ISl MIPOBOJAHTCS B OCHOBHOM IO OTPac/sAM IpaBa, a KaX-
Jasi oTpac/p NpaBa OTJHYaeTcs IOPHIHYECKHM CBoeoGpa-
3HeM, B KOJAH(HUHPOBAHHLIX aKTaxX BO3MOXKHO BHISIBUTb H B
060011eHHOM BHJE 3aKPENHTb IOPHAHYECKYIO CIeNHHKY
OTpac/Hi, CBOACTBEHHOro ef IOpHAMYECKOro pexuma. Ilpn-
4eM eCJIH HMeITcs NpPeANOCHUIKH AJsi (OPMHPOBaHHS TOH
HJIH HHOHM OTpacjii NpaBa, TO ee KOHCTHTYHPOBaHHe B Ka-
yecTBe 0c000# OTpPac/jH, pacKpHITHE e€e IOPHIHYECKOH CIie-
HHGHKH POUCXOAAT NyTeM BHIPa6OTKH HOPMAaTHBHBIX 06006-
I(eHHH, CTPYKTYPH H €IHHBIX HayaJ DeryJHpOBaHHS B OT-
pacjeBOM KOAMGHUHDOBAHHOM akKTe, ero o6uleHd yacTH
(1.15. 3.).

BecbMa npuMeuaresbHO, 4TO AaJibHefilllee pa3BHTHe CO-
BETCKOro NpaBa, NPHAAaHHE €My BO BCeX OTHOUIEHHMSX 3Ha-

18 B HacTosilliee BPeMsi HOPMATHBHHE aKTHl, SBJASIOUHECS pe3yJib-
TaTOM KOAH¢HKAUHH, HepeaKo, B TOM YHCJe H B O(HUHAJIbHHX JO-
KyMEeHTaX, HMEHYITC KoAH}HKanHOHHEMH. JlyMaeTcs, OHHAaKO, YTO
]Sl YNOpSAOYEHHS TEPMHHOJOTHH G6bulo GHl Ilieecoo6pasHHM 0603-
HayaTh KOAH(HKAUHOHHON caMy no cebe JHeATeJbHOCTb MO KOAH(H-
KaldM, a yKa3aHHHE aKThl pacCMaTpHBaThb B KayecTBe KOXH(HIHPO-
BaHHHX (BecbMa IIOKa3aTeNbHO, YTO IPHHATO TOBOPHTH «KOAH(HLHPO-
BaHHOE», 2 He «KOAH(HKAUHOHHOE» 3aKOHOAATE/ILCTBO).
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YeHHs] BBICOKOPAa3BHTOH, IODHIHYECKH COBEpIUIEHHOA IpaBo-
BOM CHCTEMBl OCyLIecTBJIsieTcss MMEHHO 4epe3 KPOMOTJIHBO,
Ha HayYHbIX OCHOBax oTpabaTbiBaeMble KOZH(GHIHPOBaH-
Hble akThl. Bexb H3naBaeMbli CBOX 3aKOHOB, HMEIOIIHH
N0 CBOMM HCXOIHHIM OYEPTaHHSIM XapaKTep HHKOPNOPAaTHB-
HOro coOpaHHs, CTPOHTCS BMeCTe C TeM Ha BeCbMa 3HAuH-
TeJbHBIX KOAMPHKALHOHHBIX 3JeMeHTax. [la M B INpHHSA-
TOM IJIaHEe 3aKOHOMOATOTOBHTEJNbHBIX PaboT, B CYIIHOCTH,
BCE aKTBl —3TO (XOTd H pa3HOro YpPOBHS — OTpacljeBble,
nojoTpacjeBble, MeXKOTpacjeBHe) akThl KOAH(HLIHPOBAH-
HOTO THMA.

T'rasa 19

NMPABOBOE PETYJIHPOBAHHUE
U NPUMEHEHHE NMPABA

-

1. Mecro u pojb MPUMEHEHHs NpaBa B NPaBOBOM pery-
aupoBaHuu. To, YTO B IOPHAHMYECKOH JIHTepaType HOHHMa-
eTcsi Moj NpUMeHeHHeM NpaBa, ecTb, CTPOro roBops, He
MPOCTO ¥ He TOJIbKO NPHMeHeHHe B TOM 3HAYE€HHH, KOTOpPOe
BBITEKAeT U3 NPHBEJIEHHOr0 TepMHHA.

JlanHoe MNOHATHe He MOJIXKHO CO34aBaTh BeYaTJEHHS,
YTO CYLIECTBYET HeKOe MNpPaBO BHe AEATEJbHOCTH, HMEHY-
eMOif IpHMeHeHHeM, a BOT TYT, B NpOLeCcCe YKa3aHHOH Jesi-
TEJbHOCTH, NPOHCXOAHT JHIIb OAHO — IPHJOKEHHE HOPM
npaBa K JKH3HH, HX DaclpoCTPaHEHHe Ha Te HJIH HHBE
XKH3HeHHble cayyad. IIpH paccMoTpeHHH mNoOHsTHH mnpaBa
H NpPaBOBOH cHcTeMbl yXe OBLIO 0OpalleHoO BHHMaHHe Ha
TO, YTO 31echb Nepef HaMH GoJsiee IOPHIHYECKH 3HAYHMOE,
riy6okoe ¢ NPaBOBOH CTOPOHHI sIBJICHHE.

IMpuMeHeHHe mpaBa, eclIH AaTh eMy HODHAHYECKH IJy-
GUHHYIO XapaKTEePHCTHKY, NpeICTaBJsieT COGOH 84aCTHY!O
uHOUBUOYANbHO-NPABOBYIO OeATEAbHOCTb, KOTOpasi Halpas-
JieHa Ha pelleHHe IOPHIHYECKHX HeJ W B pe3yJbTaTe KOTO-
poii B TKaHb CHCTEMBI BKJIOYAIOTCS urOusudyasstole nped-
nucanua (1.5.5.). Haxonsicb B CJI0XKHBIX M B3aHMHHIX CBS-
351X ¢ coGCTBEHHO NMpPaBOM, HHAMBHAyaJbHble NMpPEAMHCAHHS
Moryr OBITb OXapaKTepH30BaHHl B KayecTBe OJHOrO H3
3JIEMEHTOB JHHAMHYECKOH CTODOHBI TIPaBOBOH CHCTEMHL
ObecrneynBasi mpoBefleHHe B JKH3Hb IOPHAHYECKHX HODM,
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NOJAKpeNJssl HX BJACTHOCTb CBOeH (ZJsi LaHHOTO KOHKpeT-
HOTO KH3HEHHOTO cJyyasl) BJIACTHOCTbIO, OHH 006JaJaloT
IOPHAHYECKON CHJIOH, MOryT OBITb KpHTEpHEM NpaBOMeEp-
HOCTH INOBeJeHHs, T. €., YCIOBHO IOBODS, HCTOYHHKOM IOPH-
IHYecKoi 3HepruH. VMIMeHHO B JaHHOM KauecTBe OHHM He
TOJIBKO BBINOJIHAIOT NpaBooGecnedyHTe/IbHYI0 (GYHKLHIO, HO
M BHIPA)KalOT HHAWBHIYaJbHOE NOZHOPMATHBHOE peryJIH-
poBaHHe OOLLECTBEHHBIX OTHOLIEHHH, KOTOpOe B 3aBHCH-
MOCTH OT KOHKPETHBIX COLHaJbHO-KJACCOBBIX, IOJHTHYE-
CKHX YCJOBHi cnoco6Ho JHGo o6oraTHTh HOPMAaTHBHOE B
npase, JH60 1epOpMHPOBATH €ro.

HecoMHeHHO, npuMeHeHHe MpaBa — MOCJEe NMPaBOTBOpPUE-
CTBa BTOPOH MO 3HAYEHHIO, a NPHU H3BECTHBIX COLHAJBHBIX
YCJIOBHIX U He MeHee 3HAYUMBIA (akTOp, CTOJb CYLIECT-
BEHHO BJIMAIIOIUMH Ha IIpaBOBOe peryJHpoBaHHe, NPHTOM
BJHSIIOIIMH B caMOM XO[e€, B Ipollecce BO3AEHCTBHs IpaBa
Ha ofllecTBeHHBle OTHOLIeHHS. K HMeHHO CYIIeCTBEHHBIM
IOPHIHYECKHM 3HAYEHHEM HHIUBHAYyaJbHO-NPABOBOH Jes-
TeJIbHOCTH, OCYLIeCTBJIIEMOH KOMIIETEHTHBIMH TIOCyAapCrT-
BEHHBHIMH OpraHaMH, OOGbsCHS€TCSl MOJAMeYeHHass B JIHTe-
paType BO3MOXKHOCTb NPHUMEHEHHS] STUMH OpPraHaMH B COOT-
BETCTBUH C KOJIJIH3MOHHBIMH TNpaBHJIaMH HOPM HHOCTPAaH-
HOTO TpaBa, a TakkKe HOPM MeXKAYHAapPOAHOro IyGJHMYHOrO
JIpaBa (B CBSI3H c ueM 006beM NpaBa, NIPUMEHSEMOIO CyIOoM
W IDPYTrUMH NpaBONPHMEHHUTEJbHHIMH OpraHaMH, OKa3shbiBa-
encss O60JblINM, HeXeJd 00beM BHYTPHIOCYZAapCTBEHHOTO
npasa)l.

Bce Xe, MOXYEPKHYB CaMOCTOSITENbHYIO, BHICOKO3HAYH-
My10 POJIb HHAHBUIYaJbHO-IIPABOBOH AEAITE/NBHOCTH B Npa-
BOBOJ CHCTEME, a B €e pPaMKaX — MHAMBHAYaJbHOro pery-
JUPOBAHHSA, CJIENYeT CKa3aThb H O TOM, 4YTO BOBCe He CJy-
4afHO 3Ta HefTeNIbHOCTb TEOPETHYECKH OCMBICJEHAa B CO-
L[HaJHCTHYECKOH MNPaBOBOH HayKe NPH NOMOLIH MOHSATHS
«npHMeHeHHe NpaBa». PaccMartpuBaeMoe INOHSTHE — HeMa-
JI0e JNOCTHXKEHHe COIlHaJINCTHYeCKOH npaBoBo#l Teopuu. OHO
XapaKTepusayeT He MPOCTO Pa3beAHHEHHOCTb IPaBOTBOpUYE-
CTBa H HHAHBHAYaJbHO-NPAaBOBOH [JE€ATEJbHOCTH, CBOMCT-
BEHHYI0 BOOOLle HOPMAaTHBHO-3aKOHOJLATENbHBIM IPABOBBIM
cicremaM. OHO BBIpaXKaeT TakKyl MOCJHEIOBATENbHYIO H
CTPOTyI0 Das3beJHHEHHOCTb, KOTOpasi OPHEHTHPOBaHa Ha

' Cm.: Urnatenko . B. MeXayHaponHOe COTPYIHHYECTBO B
5opbbe c mpectymHocTbio. CBepAJoBck, 1980, c. 39 H ciep,
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NpaBO COLMAMHMCTHYECKOTO THHA, TIAe HHAHBHIYaJbHO-
NpaBoBasl AeSITeJbHOCTb B CHJY TPeGOBAaHHH COLHAJHCTH-
YeCKOH 3aKOHHOCTH HMeeT TI0 IJIaBHBIM CBOMM 4YepTaM Xa-
PaKTep HMEHHO npumexenus OelcTeyOuWUx HOpM npasa
H, CJIel0BaTeJIbHO, BHINOJIHAET B OCHOBHOM NpaBooGecrneyH-
TeJNbHYIO QYHKIHIO?,

MHbpIMH cloBaMM, NpPH PacCMOTPEHHH HHIMBHAYAJbHO-
NpaBoOBOH [eATEJbHOCTH TOA YIJOM 3PEHHsl KaTeropuu
«[IPHMEHeHHe INpaBa» OHa W MOJYyYaeT afeKBaTHYIO YCJO-
BHAM CTPOroHl 3aKOHHOCTH TpPaKTOBKy. Ecau opranbl mnpa-
BOTBODYECTBA 3aKJaAbIBAIOT B IPABOBYIO CHCTeMy OOILHC
NPOrpaMMbl NOBeleHHs YYaCTHHKOB OOILEeCTBEHHBIX OTHO-
LIIeHHH, TO OpraHbl TpPHMEHEHHs TNpaBa MNPOJOJIKAIOT,
«[IOJXBAaTHIBAIOT» HayaToe MPaBOTBOPYECTBOM — OHH IPH3-
BaHBl 0o6GecrneuyuTh MPOBeleHHe B KU3Hb OOILHX MpPOTpaMMm,
KOHKDETH3HPOBAaHHOE HX BOILJIOLIEHHE B peaJIbHbIX XKH3HEH-
HBIX IIpolleccax C ydYyeToM ocoGeHHocTedi TOH HJIH HHOH
KOHKDETHOH >XHM3HEeHHOH cHTyauuus.

ITpuMeHeHHe npaBa npelcraBisieT co6OH chneUHaJbHYIO IIPaBOBYIO
AeATeJbHOCTb, HMEKILYI0 TBOpYECKOe, OpPraHH3ywllee cOAEpXKaHHE.

ITonoxenne o NpHMEHEHHH  COBETCKOrO npasa Kak aKTPIBHO]’[,
TBOpYECKH-OpraHu3ylolleii JesiTeqbHocTH paspaborano II. E. Henbaii-
J0%, Cuenye'r NpH3HATh ONpaBAAHHBIM, YTO HA IE€pPBOHAYaJbHOM 3Tanc
HCCJIeJOBAHHST NAHHOH 1npo6JeMBl B €IHHOM IIaHe pacCMaTPHUBAJHCh
BCe AKTHBHbIE CpOprl peaJH3alHH TIIpaBa, KOTOpbIE COINPSXKEHbI C
opranusanneﬁ OCYLECTBJIEHHSI IODHAHYECKHX HOPM. Ha 3to o6cros-
TE€JbCTBO MOXHO YKa3aTb €llleé H IOTOMY, YTO HEKOTOpble HHAUBHAYAaJlb-
Hble aKThl, CBfI3aHHbl€ C HCIOJb30BAHHEM IOPDHAHYECKHX HODPM (ocyme-
CTBJIECHHEM Cy6‘beKTHBHHX l'lpaB), JAOBOJIbBHO OMM3KH K aKTaM npumMme-
HeHHs TIIpaBa. TaKOBbI, HanpuMep, AOrOBOPbBI H OJAHOCTOPOHHHE aKTH
(coenxkn) B Tpa)KAaHCKOM, TPYLOBOM, KOJX03HOM mpaBe. Mx G6uu3ocTb
K aKTaM IpHMEHEHHs BHIpa>KaeTcsl HE TOJbKO B TOM, 4YTO 3AeCb Aes-
TeJIbHOCTh cy61>ex'roa TOXE HOCHT CJIOXKHBIH XapakTep, HO H B TOM,

2Cm. Jwpsaruun U. §. TlpuMeHeHHe HOPM COBETCKOro IpaBa.
CeepaJsioBck, 1978, c. 31 u caen.

3 IlpaBonpumenenue, numer E. I1. IIukuH, ca0BHO GH NpHHHMaeT
«3ctadeTy» HOPMaTHBHOrO pelgnupoaanuﬂ, NPOMOJMKAsL €ro B Kasyalb-
uoit dopme (Cm.: IIukuu E. II. OcHoBHHE ycaoBHS 3)deKTHBHOTO
npuMeHeHHs npaBa.— Abtoped. KaHA. JAucc. Csepanosck, 1971,
c. 6). B. M. Topuwenep u M. 1. liopsarus oTmeyaior, 4To NpaBOMNpH-
MeHHTeJIbHasl [EATENbHOCTb <«NPH3BaHAa IVIaBHBIM 06pa3oM MNPOJOJIKHTD
ofulee HOPMAaTHBHOE peryJHpOBaHHe, 3aJlaHHOE MPaBOTBOPYECTBOM C
nomompsio HopMul mpaBa» (Fopmenes B. M, Hwpsaruu U 4.
IpaBonpumenutenbHas JAesTenbHocTh, — COB. FOCYyAapcTBO M TpPaso,
1969, Ne 5, c. 26).

“Cm: Hen6afino IIL E. IlpuMeHenne COBETCKMX IpPaBOBHIX
HOpM. M., 1960.
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970 YKa3aHHHe aKTH HEPefKO BHIMOMHAOT GYHKIHH HHAMBHIYAJbHOIO
ABTOHOMHOTO DPeTyJHPOBAHHA OGILECTBEeHHHX OTHowWeHHA. Mmenno mo-
STOMY NPH COBeplIeHHH TaKOro pOAa aKTOB HeoGXOAHMO B psae ciay-
yaeB HCMOJIb30BaTh NpaBHJIa H INpHeMH, Bhipa6oTaHHHe B 001acTH
NpPHMEHeHHs INpaBa (HampHMep, TOJIKOBaHHe, OLEHKYy (aKToB, NpaBHJa
IOPHAHYECKOH TeXHHKH).

OnHako Ha MOCTEAYIOIIMX STamax OO6LIeTEOPEeTHIECKOro HCCJaeN0Ba-
HHSl peajiM3alliH NpaBa 0Ka3aJocb HeOOXOAMMBIM MOATH RaJblle «YHC-
TO OPraHH3alHOHHOMA» KOHUenuuH. CBoeoGpasHe HeficTBHA CyObeKToB
NPH Pa3NMYHHX AKTHBHHX (OpPMax peasH3allHH INPaBa HACTOJbKO Be-
JIMKO, ee IIpoOllecC, ee TeuyeHHe, a IJIaBHOE — Pe3yJbTaTH OTJIHYAIOTCS
CTOJIb 3HAYMTEJbHHIMH OCOGEHHOCTAMH, YTO NMOJ AaBJeHHeM caMHX dak-
TOB INPaBOBOA JeACTBHTEJbHOCTH NPHULIOCh BHAEAHTb TaKylo peajiH-
3alMIo, KOTOpas OCHOBaHa Ha BJIACTHOM JeATeNbHOCTH TOCYHapcT-
BEHHHX (a2 B HEKOTOPHX CJyuyasx oOO6LIeCTBEHHHX) OpraHos®.

Oxasaficsi HeNOCTAaTOYHO TOYHHM M E3rasx (ero B CBOe BpeMs
TIPHAEPXKHBAJICS TaKXKe aBTOP HACTOSILIEro Kypca), COIVIaCHO KOTOpO-
My NpHMEHEHHE NpaBa pacCMaTPHBAJOCh KaK OfHa H3 (opM peajn-
3alliH, HaxoAsllasics B OAHOM PsAy C ApPyruMu ¢opMamu — cobJio-
JleHHeM, HCMOJIHEHHeM, HCIOJb30BaHHeM. 1Bce e H C COLHAJbHOH, H
C IOPHAMYECKOR CTOPOH MeCTO TOCYAapPCTBEHHO-BJACTHON AeATEeJbHOCTH
B JBHXEHHH MeXaHH3Ma NPaBOBOrO pEryJHPOBaHHsS — ocoboe, Mo He-
KOTOPHM 4YepTaM O6JH3KOe K IPaBOTBO[IMECTBY, CBSI3aHHOE C CaMOil
rOCYAapCTBEeHHO-BIACTHOA NPHPONOA NpPaBOBOrO peryaupoBaHus. OHO
XapakTepuayeT He MTOI, a IIpollecC peaJsiH3al#H, ydYacTHe B 3TOM
npouecce KOMNETEHTHHX OpPraHOB, ero o6ecnmeYeHHe H IOpHIAHUECKOE
oboralllenHe (WM KOPPEKTHPOBKY) INyTeM HHAMBHAYaJbHOR TOCYAap-
CTBEHHO-BJIACTHOR NEATENBHOCTH STHX OPraH(OB.

Peanusanusi IOpUAMYECKHX HOPM, OCHOI3AHHAs Ha BJACTHHX IOJ-
HOMOYHSIX KOMIIETEHTHHX OpPraHOB, 3axumaeT o0coboe MecTo 8 mexa-
Hu3Me npasosoeo pezyauposanus. Ecau npH coGMIONEHHH, HCIOJHEHHH
H HCNOJb30BAaHHH 3aBepliaeTcsi JeACTBHE MeXaHH3Ma IPaBOBOro pe-
TyJHpOBaHHs (JAHUA coBepmaloT (akTHUeckHe JMeACTBHSI), TO 3/lech
B HEro BKJIOYAIOTCS HOBHiE OONOANUTEAbHbIE 3JIEMEHTH, KOTOpHe IpH-
MEHHTeJIBHO K JAHHOMY CJYy4al0 KOJIKDETH3HPOBAaHHO  NOAKPEIISIOT
BJIACTHOCTb IOPHAHYECKHX HODM, HHIHBHAYAJbHO pEryJHpYIOT oblie-
CTBEHHHE OTHOIUIGHHS H TeM CaMHM o006ecleYHBAOT MOCTHXKEHHe Iesel
TPaBOBOrO PeryJaHPOBAHHA.

2. Cy6bekTnl npumeHeHus npasa. OnHa M3 BaXKHeHIIMX
ocobeHHOCTell NPUMEHEeHHsl TpaBa, OTPaXalolllasi ero BJacCT-
HO-TOCY/JapCTBEHHBIH XapaKTep, COCTOUT B TOM, YTO NMpHMe-
HATb IOPHAHYECKHE HOPMBI MOTYT TOJbKO CHELHaJbHbIE
(KOMIIeTeHTHREIE) OpraHHI.

5 K ToMy e, «ecim Raxe npuHATb GOPMYJay O TOM, YTO MNpH-
MeHeHHe CONPSXKEHO «C OpraHH3allHeil OCYIIeCTBJIEHHS NPaBOBHX HOPM
B NPaBOOTHOLIGHHSAX H BO3JefiCTE.HeM Ha OGS3aHHHX JHL», TO TeM ca-
MBIM yXe HYXHO NPH3RaTb M BJACTHOCTb AeHCTBHH CcyObeKTa H clle-
UHaJIbHYI0 HX HampaBJEHHOCTb: obecneyeHHe HOPMAJIBHONO XOAa Ipo-
necca peannsauud npasa» (Jlasapes B. B. IlpuMenenHe coser-
cKoro mpasa, ¢, 32).
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BoJbuinicTBO mpaBonpHMeEHHTEIbHBIX OpraHoB — Opra-
Hbl rocynapctsa. 3HayuTesNbHOE YHUCJO MX aAMHHHUCTPATHB-
Hble OpraHbl, OCyLIECTBJISIOLIHE HHOTAA HOBOJIbHO TIJy6o-
KYI0 HHIMBHAYaJbHO-NPAaBOBYIO NeSATEeNbHOCTb (NpH COLH-
aJM3Me —B CBsI3H C HeoOXoxuMocTbio obecrneyeHHst MJa-
HOBOTO PYKOBOACTBA 3KOHOMHYECKHM H COLHaJbHHM pas-
BUTHEM, CIpaBelJIMBLIM, HAa COLHAJHCTHYECKMX HayaJjax,
pacnpeiesieHHeM MaTepHalbHbIX 6Jar H3 OOLIeCTBEHHBIX
¢dongoB u 1p.).

Heo6xonumo ykasatb Ha TO 0co6oe MecTo, KOTOpOe 3a-
HHUMaIOT cpely cyObEKTOB NPUMEHEHHs] MpaBa Op2aHsl npa-
gocyous — cydel. Tlo caMoit HanpaBJEHHOCTH cBoefi JAesi-
TeJIbHOCTH, ee OPraHM3aluH H dopMaM OHH NMPH3BaHBI CY-
IUTb (M crnocoOHBl CYAHTb) «O NpaBe», T. €. O CaMOi mpa-
BOMEDHOCTH IOBEeJeHHS] YYaCTHHKOB OOLIEeCTBEHHBIX OTHO-
lIeHHH, ¢ BBeeHHeM B JeHCTBHe BCeX BBITEKAIOUHX OTCIOAA
rocynapCTBEeHHO-NIPaBOBBIX NOCJIeICTBHH — Ha3HaUYeHHEM
HaKa3aHHA 3a MpecTyNJeHHe, NMPHHYAUTENbHHIM H3bATHEM
HMyllecTBa U T. 1.

C aToit TOYKHM 3peHHsl, OTMeyas HeMajloe HayKoBeaue-
CKOe M MOJMTHKO-NPABOBOE 3HAYEHHe NOHSATHA <IpHMeHe-
HUe NpaBa», HaYYHO-CTPOroe BONJOILEHHe B HeM HIeH 3a-
KOHHOCTH, HY>XHO HMeTb B BHIYy W Apyroe. [aHHOe MOHSATHe
#MeeT ¥ OTPHUATEJbHYIO CTOPUHY: OXBAThIBAsi «HA PaBHBIX»
HHAHMBHAYaJbHO-IPABOBYIO [efITEeJIbHOCTh BCEX BJACTHBIX
cyOBbeKTOB, OHO HECKOJIbKO 3aTeHsleT IJIaBHOe Ha NaHHOM
yuyacTKe NPaBOBOH AeATEJbHOCTH — eHHCTBO NpaBa M Npa-
socyaus. ITo camoii cyTH crneuHdHYECKH NPaBOBBIX 3aKO-
HOMEpHOCTeH INpPaBOBOH HAACTPOHKH HHAMBHIYaJbHO-Npa-
goBast [efTeNIbHOCTb JOJIKHA OBITb BOMJOLIEHa Mpexie
BCEro B MNpPaBOCYAHH, B cyleOGHO# AesTenbHocTH. KMeHHO
OHa MpH IPOIPEeCCHBHBIX COLHAJbHO-K/IAaCCOBBIX YCJIOBHAX
cnoco6Ha 060OraTHTb HOPMAaTHBHOE CONEp:KaHHe MPaBOBOH
cucteMbl. He caydaitno noatomy K. Mapke, noauepkuBas
Heo6XOAHMOCTb HeSITeNbHOCTH M0 IPHMEHEHHIO 3aKOHa K

8 B coOnMaJMCTHYECKOM OOWIECTBE MpPABONPHMEHHTENBHYIO NesTeb-
HOCTb B H3BECTHHX Mpefe]ax OCYILEeCTBASIOT TaKXKe 00ujecTeexHsle op-
2anusayuu. Heo6XOZHMO YUHTHIBaTb, 4TO NPABOMPHMEHHTeJAbHAs Jes-
TeJbHOCTb OOLIECTBEHHBIX OPraHW3aUHil HOCHT CPABHHTENbHO OTPaHH-
YeHHBII H NOJUHHEHHBIA XapakTep. QYHKUMM rOCyXapcTBEHHOro BJja-
CTBOBaHHf — QYHKUMH FOCYNapCTBEHHbIX opraHoB. Iloatomy o6lecTBeH-
Hhle OPraHH3alHH OCYHIECTBJSIOT NMPAaBONPHMEHHTEBHYIO [eATeNbHOCTb
B Tex npegenax, B KaKHX HX HajlelslOT NPaBONPHMEHHTEJNbHHIMH MNOJ-
HOMOUHSIMH KOMINETEHTHble TOCYLapCTBEHHble OPTaHHL
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KOHKDETHOMY CJy4alo, roBopan o ToM, MTo 3Jech «Tpely-
eTcsl TaKXKe H cyOoa».

3. llpumMeHeHHe npaBa KaK Pa3HOBHAHOCTb TOCyAapcT-
BEHHOH NeATeJbHOCTH (couHaJbHOro ynpasnaenus). [To cBo-
eMy COLHaJIbHOMY COAepXKaHHIO NpHMeHeHHe IpaBa, KakK H
NPaBOTBOPYECTBO, MNpeAcTaBJaseT co00f Yynpasaer4eckyio
0eATenbHOCT6 — ONHY M3 PA3HOBHAHOCTEH  COLHAJIBHOIO
ynpaBJleHHSl.

OnHako mpuMeHeHHe NpaBa — 3TO He yNpaBJieHHe BO-
oblle, a YynpaBJeHHe CHeNHAJH3HPOBAHHOrO Xapakrepa,
HaleslleHHOe Ha obecleyeHHe CTPOroro BONJIOLIEHHS B
JKH3Hb OOLIMX nporpaMM, 3akpel/IeHHBIX B HOpMax NpaBa.
Ha ocnHoBanuu, B mpenesnax W HanpaB/IeHHsX, NPeAyCMOT-
PEHHBIX IOPHAMYECKHMH HODMaMH, NpaBONPHMEHHTENbHbIE
OpraHbl aKTHBHO BKJIIOYAIOTCs B CaMbIfi mpolecc NpaBoBOro
pery/JMpoBaHHs, pellaloT I0pHAMYeCKHe Aesa, MPOAOJKAIOT
B KOHKDETHOH CHTyalHH NpaBoBOe DeryJHpoBaHHe AaHHHX
OTHOLIEHHH.

[MoayepkHBass HeoGXOAHMOCTb 0cO6Oro mogxoga mpH
pelleHHH YNpaBJIeHYECKHX BONPOCOB B 06JIaCTH NpHMEHe-
HHSl PaBa, HYXHO BCE e C MaKCHMaJbHOM IONHOTOH yuH-
THIBaTh OTMEYEHHYIO Bhillle NPHHAAJIEXKHOCTb NPHUMEHEHHS
npaBa K couHajJbHOMY ymnpasJeHHio, CienoBaTesbHO, Ha
NpHMeHeHHe NpaBa MOTYT ObiTh, MPaBJa, ¢ HEMaJbIMH KOp-
PEKTHBAaMH, DacCNpPOCTPAaHEHB NOHSITHA H XapaKTepHCTHKH
HayKH ynpabJeHHs. PaspaGaTbiBaeMble B 3TOfi Hayke IO-
JoXeHHA 06 HHpOpMaUHH, YyIpaBJEHYECKOM IpoLecce,
CTafHAIX YNpaBJIeHHs H T. A. B psifie CJy4yaeB AAlOT BO3-
MOKHOCTb HalTH HOBble TFPaHH NPH OCBeLleHHH BOIPOCOB
npUMeHeHHs npaBa. B wacTHOCTH, Kak U B Jio6oM mpouecce
COLIHAJIbHOIO YNpaBJ/IeHHs,, LEHTPaJIbHbIM 3BEHOM MpaBoO-
NPHMEHHTENbHON JesITeNbHOCTH AOJKHO GBITh MPH3HAHO Y-
paBJIeHYeCKOe pellleHHe — DellleHHe JaHHOro IOPHAHYECKo-
ro gena. IOpuauueckue e HOPMBI BLHICTYNAIOT B KayecTBe
obuieli mporpaMMBI, a CBeleHHsl O (akTHYeCKHX oOcTosi-
TeJbCTBaX — B KauecTBe HH(MOPMaLHH, KOTOpasi JIEXKHT B
OCHOBE 3TOrO pelleHHss,

7 Mapkc K, dureasc ®. Cou, 1. 1, ¢c. 66—67.

8 JO. A. TuXOMHDOB BbICKa3a/l pacHpoCTPaHHMHE H Ha obaacTb
NPaBOBOTO Pery/JHPOBaHHA cOOOpaxeHHs 06 yNpaBJeHYEeCKOM pelieHHH
KaK O TaKOM sBJIEHHH, KOTODOe HeceT TJaBHbIA «3apsi» COLHaJb-
Horo ympasjeuns (cm.: Tuxomupos lO. A, YnpasneHyeckoe pe-
wenne, M., 1972, c. 5).
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4. OcHoBanms npHMeHeHHs npasa. B MHPOKOM CMbICIE
OCHOBaHHeM AJsi [pPHMEHeHHS IpaBa ABJAITcA 06CTOS-
TEeJIbCTBA, BbIPAXAWOWHE cleuHdHYECKHe KHU3HEHHBle YC-
JOBHS, B KOTODHIX (YHKIHOHHDyeT IpaBoBas CHCTEMa,
NMOTPeGHOCTH ee KOHKPETU3HPOBAHHOTO JAEHCTBHA B TeX
HJIH HHBIX XXH3HEHHBIX cHTyauusx. [IpuueM ycJoBHS H MOT-
pe6HOCTH, Npenonpejessioliye He06XOAHMOCTb BBENEHHS B
JIleACTBHE T'OCYLapCTBEHHO-BJIACTHOH CHJBI, NMPHHATHE KOM-
METEeHTHBIMH OpPraHaMH BJIACTHOIO pelleHHs, B pe3yJibTaTe
KOTOpPOro B TKaHb NPABOBOH CHCTEMbl BKJIOYAETCSl UHOUBU-
dyansvroe npednucarue.

Ecan xe o6paTutbesl K 60/1ee KOHKPETHHIM OCHOBaHHAM
NpHMeHeHUs MpaBa, TO BCe OHM TAKOBHI, YTO OJHXAHIIHM
o6pa3oM corJacyloTcs ¢ rocyAapcTBEHHO-BJACTHOH IPHPO-
J0#i MpUMeHeHHs NpaBa.

Cpenu 3THX OCHOBaHMH mpexne Bcero obpallaloT Ha
ce6si BHMMaHMe 06CTOsTE]bCTBA, 0OYCJOBJIHBAIOLIHE HeOb-
X00umocTe UHOUBUOYANLHO20 NOOHOPMATUBHO20 pe2yAaupo-
8axus. D10 06CTOSATENbCTBA, CBHAETEILCTBYIOILHEe 06 OCO-
GeHHOCTAX JaHHON KOHKPETHOH 06CTaHOBKH, 0 CBOEOOpa3HH
TeX WJH HHBIX OTHOLIEHHH, 0 HEOOXOAHMOCTH OCYyIlecTBJe-
HHS KOHTDOJIS 3a BO3HHKHOBEHHeM NpaB H 06s3aHHOCTEH.

XapakTepHo, 4TO B COLHAJHCTHYeCKOM O0OulecTBe B
11EKOTOPbIX 06J1acTsX OO6IIeCTBEHHOH XHM3HH NMPaBOOTHOLIE-
HHS BOOOIE He MOTYT BO3HUKHYTb HJH H3MEHHUTbCH, a, CJe-
JOBaTeJbHO, MEXaHH3M MPABOBOTO PEryJHpPOBaHHA BoOOIIe
He MOXET «IPHCTYMHTb K paboTe» 6e3 aKTOB NPHUMEHEHH:
npaBa, NpH NMOMOLIM KOTOPBIX OCYLIECTBJsETCs NMOAHOpMa-
THBHOE HHAHMBHAyaJbHOe peryJaupoBanue’. B COUHANUCTH-
yeCKOM OOLIECTBE 3TO OTHOCHTCSl, HampHMep, K BJIACTHOH
J1eSITeIbHOCTH OPraHOB rOCYJAapCTBEHHOro ynpaBJieHHs, Ha-
NpaBJIeHHOA Ha pelleHHe KOHKPETHBIX BONPOCOB B 06s1aCTH

9 Jlymaercs, K TaKof 3Ke TPAKTOBKe MNPHMEHeHHs mpaBa mnpHOJH-
skaetTcs mosuuus B. B. JlasapeBa, Koraa on nuumer: «B xome mpaBo-
npUMeHeHHS Ha OCHOBe NeACTBYIOLMMX HOPMATHBHEIX aKTOB: a) ycra-
HABAMBaeTCs HaJH4YHe CyObEKTHBHHIX NPaB H 06A3aHHOCTeH, PIBHO KakK
M HX Mepa, B cay4yae cnopa 06 atom, 6) onpegensieTcsi MOMEHT Hef-
CTBHA HAH (paKT NpeKpalleHH CYGLEKTHBHHIX NpPaB M 06s3aHHOCTEH,
B) OCYLLECTBJAAETCA KOHTPOMb 3a MpPaBHJLHOCTBIO NPHOGpeTeHHs NpaB
¥ BO3JOXeHHA ofs3anHocTefi» (Jlasapes B. B. Ilpumenenne coser-
ckoro npasa, ¢. 29). BepHb Takxke coobpaxenus B. M. lopuwenesa
O «NpaBOHAJENHTENbHOA» NEATeNbHOCTH KOMMETEHTHBIX OPraHoB npH
npuMenesun npaBa (cMm.: Fopmenes B. M. Cnoco5nl u opraxusa-
UHOHHEIE G OpPMBI MPABOBOTO PEryJHpPOBAaHHS B COIHAJHCTHYECKOM 06-
utectse, c. 167—168).
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X035ICTBa (BbiflesieHne (OHIOB, YTBEpMKIAEHHE THTYAbHBIX
CIIHCKOB H Jp.), pachpejie/ieHHe HEKOTOPHIX MAaTepHaJbHBIX
Osar (pacnpenesienHe KBapTHP B JOMax rocyaapCTBEHHOrO
¢onna, HazHaueHHe NMEHCHH H Ap.), OPraHH3ALHIO BOCIHTA-
HHf JeTedl (YCTaHOBJIEHHe ONEKH, YCbIHOBJeHHe M Ap.).

Onnako B GOJIBLIHHCTBE CJyyaeB OCHOBAHHS WHIHBH-
AYyaJIbHOrO PEryJIHPOBAaHHA He BHICTYNAIOT B «YHCTOM>» BHIE.
Kak npaBusio, oHM HaxXoAsTcs B CBA3H ¢ TIJIaBHOH Maccolf
OCHOBAaHHH NDHMEHEHHs INpaBa—cC O0BCTOATENbCTBAMH,
BbIpaXKaloLUUMH ero rJaBHyl0 (yHKUH0, T. e. Heo6XonH-
MOCTb 20CYO0apCTBEHHO-BAACTHOL 0becneyuTenbHOL OeATeAb-
HOCTU B TpolLlecce NPaBOBOrO peryJHpoBaHHsA, A 3TH No-
cllelHHe (YTO BAXKHO OTTEHHTb) TAKOBHI MO CBOEMY Xapak-
Tepy, UTo TpebyIOT UCNOAbL308AHUS 8 npoyecce npPasosozo
peeyauposanus eocydapcrsennozo npuryscoenus. Takum
06pa3oM, HeoGXONHMOCTb HCIOJIb30BAHHS TOCYAapPCTBEH-
HOTO NPHHYXKJAEHHSA ellle C OAHOH CTOPOHHI, H, OBITb MOKET,
C caMoil CcylleCcTBeHHOH, 060CHOBBIBaeT NOTPEOHOCTL B Clle-
LHaJIbHOH AeATEJbHOCTH [0 IPHMEHEHHIO NpaBa.

31ech BaxeH Tako#l MOMeHT. ['ocynapcTBeHHOe NPHHYXK-
JleHHe B c(epe npaBa NPHUBOAMTCA B JAeHCTBHEe He aBTOMa-
THYecKH. [IpaBoBble HOpPMBI, KaK HEOJHOKPATHO NMOJAYEPKH-
BaJIOCh paHee, MPeJyCMaTPHBAIOT JIMLIb BO3MOXKHOCTb rocy-
IapCTBEHHOro NMPHHYXJeHHs. PeasbHo XKe OHO Bcerja IpH-
MeHseTCss KOMIIeTEeHTHBIMH OpraHaMH, KOTOpble NPH3BaHHI
NPOBEPHTb 3aKOHHOCTb, OGOCHOBAaHHOCTb M lesecoobpas-
HOCTb HCIIOJIb30BAHHA TOCYAApCTBEHHO-NPHHYIHTEJbHBIX
Mep, a B HeOOXOJUMEIX CJyyasXx B NpPefycMOTPEHHBIX JaKo-
HOM DaMKax KOHKPeTH3HpPOBaTb HX, ONpeleJIMTh NOPAJAOK
HX NpHMEHEHHs, T. €. OCyLIeCTBHTb HHAMBHAYaJbHO-NIPABO-
Boe peryaupoBaHHe. [IpuMeHeHHe mNpaBa, CJIef0BAaTeJbHO
(mpHyeM NpeMMYyIecTBEHHO B (OpMe MPaBOCYAHs), SBJIs-
eTcsl eAMHCTBEHHBIM (B yCJIOBHSIX CTPOrofi 3aKOHHOCTH) Ka-
HaJIoM, yepe3 KOTOPbIH (DaKTHYECKH OCYLIECTBJISAETCA rocy-
LapcTBeHHOe NMPHHYXKJeHHe B Mpoliecce MPaBOBOrO peryJiH-
pOBaHHs.

DaKTHUYECKHMH OGCTOATENbCTBAMH, 06yCOBJIHBAIOIIIMU
HEeOGXOXHMOCTb [IeATeNbHOCTH, O6GecneyHBaiolleli MpaBoBoe
pery/iMpoBaHHe H B CBfI3H C 3THM NPHMEHEHHe rOCYHapCT-
BEHHOTrO NPHHYXJeHHsl, KaK NPaBHJIO, ABJAIOTCA: a) HaJHu-
yHe NPENATCTBHHA K OCYLIECTBJIEHHIO CYGbEeKTHBHOIO NpaBa,
HEHCIIOJIHEHHE IOPHAHYeCKHX oO6s3aHHOcTelt, 6) npasona-
pyuweHnue, Tpebyollee BO3JIOXKEHHs IOPUAMYECKOH OTBETCT-
BEHHOCTH,
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B nepsoM cJyuae NMpaBONPHMeHHTEJbHBE aKTHl, B KO-
TOPHIX BbIpaKeHbl TFOCYAAPCTBEHHO-NPHHYAUTEJbHbIE Mephl
(Mepbl 3aluThl), NPH3BAHBI 0becne4urTs peaiusayuto Opu-
Ouueckux nopm, dosedeHue 00 KOHya npoyecca npersope-
HUus 8 Ku3ne npas u obasarHocTell. KOMIETeHTHBIA opraH
Ha OCHOBE CBOHX BJIACTHBIX MOJIHOMOYHI JHKBHAHDYET ONpe-
JeJICHHYI0O aHOMaJIMio, BO3HHKIIYI0O B XOJe peaJsiH3aluH
IOPHIHYECKHX HOpM, obecneyHBasi TeM CaMbIM JOCTHKeHHe
neJiell MpaBoOBOro peryJHpOBaHHS.

Bo BTOpOM cJiyuae, T. €. B cJyYae BHHOBHOIO IPaBOHa-
pyLUeHHs, NPaBONDHMEHHTE/bHbIE aKThl SIBJAIOTCSH Heo0Xo0-
Oumbim OCHOBaHUeMm (MCTOYHHKOM) YCTAHOBJIEHHSI IOPHIH-
yecKo# OTBETCTBEHHOCTH. VIMeHHO 31ech BecbMa 3HAYHTeJb-
Ha poJib HHAHBHAYaJIbHOTO peryJHpoBaHus. OXpaHHTeJIbHbIE
NpaBOOTHOIIEHHs] HAYHHAIOT CKJAaAblBaTbCsl ¢ MOMEHTa Npa-
BOHapyIlleHHs (HAanpHMep, ¢ MOMEHTA COBepLIEHHs NPecTyI-
JIeHHs1); B aKTe e NPHMEHEHHs NpaBa, KOTOPHIH 3aBeplla-
eT (aKTHYeCKHH COCTaB IODHAHYECKOH OTBETCTBEHHOCTH,
obecneyHBaeTcsl pellleHHe BCeX BONPOCOB OTBETCTBEHHOCTH,
CBSI3aHHBIX C 00beMOM CaHKUHH, NMOPAAKOM HX JAeHCTBHA
HT. A

CBsi3b IOpPHJIHYECKOH OTBETCTBEHHOCTH C (hOpMaJIbHBEIM
aKTOM — aKTOM NpPHMEHEeHHs1 MpaBa — HMeeT CYLIEeCTBEHHOE
3HaueHHe C TOYKH 3DeHHs NPHHIHIOB 3aKOHHOCTH., B couu-
aJIMCTHUYeCKOM OOIllecTBg HOPHUAHYECKAS OTBETCTBEHHOCTb,
BbIpaKe€HHasl B BHJe KapaTe/bHOrO BO3JeHCTBHs B OTHOLIe-
HHHM JIMYHOCTH, MOXKeT OBITh NpHBeJeHa B JeHCTBHe CyIOM
JIHIIb Ha OCHOBe 0c060ro akta — 06BHHHTEJbHOrO NMPHIOBO-
pa, BEIHECEHHOTO B YCTAHOBJIEHHBIX 32KOHOM IIpolleccyaJib-
HbIX (opMax, ¢ cob/iojeHHeM BCex JeMOKPaTHUeCKHX Hpo-
HeccyaabHbIXx rapaHTHi. «HukTro,— roBoputcs B c1. 160
Koncturyuun CCCP,— He MoXeT 6bITb NPH3HAH BUHOBHBIM
B COBepIlIeHHH NpPeCTyIJIeHHs, a TaKXe MOABEPrHYT yroJoB-
HOMYy HaKa3aHHIO HHAaye Kak II0 IPHrOBOPYy CyJa H B COOT-
BETCTBHH C 3aKOHOM>.

5. BocrnosHenne npoGesios B 3aKOHOAATENbCTBE B MPO-
uecce mpumeHenuss npasa. OfHMM H3 ApPKHX NOKasaTesei
riay6oKo IOpDHAHYECKOro, KOHCTUTYTHBHOrO ¢ TpPaBOBOH
CTOPOHHl XapakKTepa JesiTeJbHOCTH OpPraHOB INPHMEHEHHs
npaBa, B OCOGEHHOCTH OPraHOB MpPaBOCYAMs, SIBJSETCS Ta
CTOpPOHA 3TOH MAEATENbHOCTH, KOTOpasi COCTOMT B BOCIHOJI-
HEHHH B Mpouecce NPHMeHeHHs NpaBa Npo6esioB B 3aKO-
HOJlaTeJIbCTBE.
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CyTb Bompoca BOT B yeM. BaxHefiuas yepra HOpMaTHB-
HO-3aKOHOJaTeJIbHBIX CHCTEM 3aKJIYaeTcs B TOM, YTO HOp-
MaTHBHbIE aKTH (3aKOHONATEJbCTBO) SIBJSIIOTCS HCKJIOYH-
TeJIbHBIM HCTOYHHKOM NpaBa. OHH MOCTPOEeHBl Ha NMPHHIMIE:
BCe, BXOJsillee B c¢epy NMPaBOBOrO DPeryJHpPOBaHHs, OCHO-
BBIBA€TCS HAa 3aKOHe, APYTHX HOPMATHBHBIX IOPHIHYECKHX
akTax. )KH3HeHHble CJyYyaH, He OXBaThiBaeMble 3aKOHOAA-
TeJIbHO-HOPMATHBHOM perjaMeHTalHel, HaXOAATCs BHE Ipa-
Ba, IOPHJHUECKH He YPEryJHPOBAaHBl H IIOTOMY He MOTYT
O6LITb NpPeAMETOM pDacCMOTPEHHsl CYJOB, HHBEIX NpPaBONpH-
MeHHTeJIbHBIX OopraHoB. Camoe NOHsITHe «IPHMeHeHHe Ipa-
Ba», B CYIIHOCTH, OIHPaeTcsi Ha TaKOe IOCTPOeHHe HOpMa-
THBHO-32KOHOJaT€/bHEIX CHCTEM.

Ho 3aech BO3HHKAIOT U CJIOXKHbIE BONPOCH. TaKoB, B ya-
CTHOCTH, BOIIPOC O HENOJIHLIX Npo6esax B 3aKOHOAATENbCTBE
(ux Jyuule Ha3bIBaTb HMEHHO TaK, OTTPAHHYHBast OT NpoGe-
JIOB B NpaBe, T. €. OT IOJHOH HeyperyJHpPOBaHHOCTH), NMpPH
KOTOPBIX JAaHHBIH XKH3HEHHBIH CJyyaH, XOTs H HaXOLHTCA
B cepe NpaBOBOro peryJIHpOBaHHs, He MPelycMaTpHBaeTCs,
OJHAKO, KOHKDETHbIM HODMAaTHBHbIM NpeAnHcaHHeM. [lpu
NofO6HbIX Npo6GeJax, BEI3BAHHBIX HENOJHBIM HJIH HETOYHBIM
H3JI0K€HHEM roCyJapCTBEHHOH BOJH B KOHKDPETHBIX HOpMa-
THBHBIX TNPENNHCAHHSIX, HENOCTATOYHHIM HCNOJB30BAHHEM
CPEACTB IOPHAMYECKOH TEeXHHKH, cyleGHble OpraHul o6jaja-
I0T, IpaBJa, 3a pPsJAOM HCK/IIOYeHHH, BeCbMa 3HAYHTEJbHbI-
MH BO3MOXHOCTSIMH, OTHOCSIIIHMHCS K CaMOH HOPMAaTHBHOM
OCHOBe NPaBOBOrO pery/JHpoBaHHs. OHH YNOJHOMOYEHH 3a-
KoHOM (B CCCP —crt. 12 OcHOB rpaxAaHCKOro CyJIONpPOH3-
BojctBa Coro3a CCP u cO03HBIX pecny6JIHK) Ha TO, YTOGHI,
HCIOJIb3yst 0cOOble IOPHAHYECKHE HHCTHTYTBHI — HHCTHTYTBI
aHaJIOTHH, «3ajeJaTh Opelib» B HOpPMaTHBHOH OCHOBE, BOC-
MOJIHHTb NPO6es H TaKHM NyTeM DELUHTh IOPHIHYECKOe Je-
JI0, Kacalolleecsl JaHHOTO cayyasi.

Heo6x0auMOCTh NPaBOBOCIIONHHTEJIbHON AESTEIbHOCTH
KOMIIETEHTHBIX TOCYJapCTBEHHBIX OPraHoB (CYyAOB) BHITe-
KaeT H3 Oco0eHHOCTell nMpaBa KakK AMHaMHYECKOH peryJs-
THBHOH CHCTeMBl, HOCHT 3aKOHOMEPHBIHl, «eCTeCTBeHHBIH»
xapakrep.

Caenyer 3aMeTHTb, 4yTO NpoGes He Bcerga MNpoCyeT
3akKoHozaTeJs. Beab Hapsiny ¢ nepBOHAYaJbHOIH NPOOEIbHO-
CTbIO, O6YCJIOBJIEHHON TeM, YTO 3aKOHOZAATe]b HE CMOT OXBa-
THTb (DOPMYJIHPOBKAMH HOPMAaTHBHOTO aKTa BCe XKH3HEH-
Hble cjyyaH, TpebylolliHe IPaBOBOrO peryJHPOBaHHs, AOMY-
CTHJ NPOCYETHl B HCIOJNb30BAaHHH IOPHAHYECKOH TEXHHKH, B
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YacCTHOCTH IOPHJIHYECKHX KOHCTPYKLHH, CYIIEeCTBYeT mocJe-
Jyomas npoGeJbHOCTb, BEI3BaHHAs MOSIBJEeHHEM HOBBIX OT-
HOLUEeHHH, KOTOpble XOTsi M OXBATHIBAIOTCS IpaBOM, HO B
JeTansX He MOIVIH GHITb IPeAYCMOTPEHH 3aKOHOJAATeJseM.

B cBsi3H co BceM 3THM B IIPaBOBOH CHCTeEMe C CaMOro
Hayajia IpefycMaTpHBaeTcsi BO3MOXKHOCTb BOCIOJIHEHHS
npo6GesoB B 3aKOHOAAaTeJbCTBE, NMpPHYEeM He NyTeM MpaBo-
TBOPYECTBA, a IIyTEM HCIOJb30BaHHSI OCOOBIX HHCTHTYTOB B
npolecce MpUMEHEeHHs NpaBa.

Benb npaBo He TOJBLKO CTPYKTYDHO CJOXKHAas, QYHKIHO-
HaJbHas, HO U AHHAMHYecKas, B H3BECTHOH CTemeHH caMo-
peryJaHpyouiascs, «CaMOHACTpPaHBAWOLIASICS»  CHCTEMA
(I.15.1.). KoHeuHOo, H3MeHeHHe, pa3BHTHe IPaBOBOH CHCTe-
MBI, ee NPHCHOCOOJIEHHE K HOBBIM YCJOBHSIM IPOHCXOAST
rJ1aBHBIM 06pasoM B pe3yJibTaTe IPaBOTBOPUECKOH pabOTH
KOMIIeTeHTHHIX opraHoB. OJHaKo H B caMOM IIpaBe BHIpa-
60TaHbl TakHe BHYTPEHHHE MEXaHH3Mbl, KOTOpble B psilie
cJlyyaeB HAIOT BO3MOXKHOCTb KaK OBl CMSIM'YHTb B TOM HJIH
HHOM KOHKPETHOM cJy4yae INPOCYETHl 3aKOHoAaTteJs, obec-
NeYUTh JeHCTBHE IOPHIHYECKHX HODM B COOTBETCTBHH C Tpe-
6OBaHUSMH pPa3BHUBAIOLUIUXCS OOGIIECTBEHHBIX OTHOIIEHHH.
STHM H JOCTHTalOTCSl CaMOperyJHPOBaHHe, CaMOHAaCTPoOiKa
NpaBoOBOH CHCTeMH, ee 3¢ deKTHBHOE (DYHKIHOHHPOBAHHE B
YCJOBHSIX H3MEHUYHBOM, pasBHBamolefics cpeanil.

ITpaBo MpH3BaHO BHICTYNaTb B KayecTBe CTAaOHJIH3HPYIO-
mero ¢akTopa B COLHaJbHOM XKH3HH, pelaTbh AOJTrOCpPoOY-
Hble 3aJayd — perJlaMeHTHPOBaTh OOLIeCTBEHHBIE OTHOLIe-
HHS BIepel, Ha eJHHBIX OOLIMX Hayajax. IT0osToMy oHO He
JOJIXKHO OBITb 3BIOKHM, HEyCTOHYHBHIM, TaKHM, KOraa Gbl
OHO B pe3yJibTaTe HeNpepbLIBHOTO MPaBOTBOpPYECTBA pearu-
poBajJio Ha Bce H BCSIKHe H3MEHEHHsS OOLIECTBEHHBIX OTHO-
LIIeHHH, H3MeHsJIOCh Obl TOTYaC Ke, KOrja H3MeHSIJIHCh Gbl
Te HJIHM HHble KOHKDeTHhle NOTPeGHOCTH COHMHAJBHOH JKH3HH.
Bo uMsi conHaJbHOrO BHIMIPHILIA, KOTOPHIE MoJydaeT o6lie-
CTBO OT YCTOHYHBOCTH H OIpeJeJIeHHOCTH HOPMaTHBHO-Npa-
BOBOfi ()OPMBI, 3aKOHOJaTeJb MOXET MOHTH H Ha H3BeCTHHIE
MIOTEPH, CBSI3aHHble C HEKOTOPHIM €€ OTCTaBaHHeM OT OhICT-
PO pa3BHBAIOILMXCS OOLIECTBEHHBIX OTHOILIEHHH.

10 Kak pepHo noametun §I. SIHeB, nmpuMeHeHue npaBa mpH mpoGe-
Jlax MPOMCXONHT He NMDOH3BOJLHO, He aBTOMATHYECKH, a TaK, YTO OHO
B OCHOBHBHIX CBOHX YepTax HODMATHBHO yperyaupoBaHo (cM.: SIHeB
Slako T, IlpaBusia counamuctuyeckoro obwexutus. M., 1980, c. 116).
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Cue0BaTeNbHO, OCOGEHHOCTb IpaBa KakK CBOeoGpa3HoH
JIHHAMHYECKOH CHCTEMH B TOM H COCTOHT, YTO OHO CIIOCOGHO
ONMEepaTHBHO YYHTHIBATb NOTPeGHOCTH OGILLECTBEHHOIO pas-
BHTHS, COXPAHAA 8Ce 8peMA KA4eCT80 ycToliyusol, crabunb-
HOU HOPMATUBHO-NPABOBOL CUCTeMb. OOLLeCTBEHHO20 pe2y-
auposarnus. B npaBo kak 6B 3akJaibiBaercss ocobGasi mpo-
rpaMma Ha cJyyai BO3MOXHBIX Np06eJsoB, NMpeaycMaTpUBa-
IOTCSI NPHEMHl HX BOCIOJIHEHHSI B IIpolecce NpHMEHEeHHSs
npaBa. IIpn 3TOM He HMeeT peUIHTEJbHO HHKAaKOro 3Haye-
HHS, YTO B YCJIOBHSIX COBepILEHHOH, Pa3BHTOH HOPMaTHBHO-
3aKOHOAATeJbHOH CHCTEMBl (TaKOH, KaK COBPEMEHHOE CO-
BETCKOe NPaBO) HEKOTOPHIE NMpPHEMBI BOCIOJHEHHSI IpoGe-
JIOB B 3aKOHOAATeJbCTBe, HAaNpHMep aHaJIOTHsl NpaBa, Ha
NPaKTHKe HCHOJB3YIOTCS KpaiiHe peako. [J1aBHOe — 3TO
HajJjexallasi OCHAIlleHHOCTb NIPaBOBOfl CHCTeMH HeOGXOLH-
MBIM Ha6opoOM IOPHAHYECKHX CPeACTB, IIPH INOMOIIH KOTO-
pHIX BOCNOJIHSIOTCS npo6enas. M Bce 3TH cpeAcTBa He3aBH-
CHMO OT YacTOTHl HX HCIOJIb30BaHHS NpPH peUIeHHH HOpH-
JUYECKHX JeJ JOJIKHB HaXOAMTbC B «60€BOH TOTOB-
HOCTH».

6. Ilpupona npaBOBOCHOJHHTENBHON NEATEALHOCTH Mpa-
BONPHMEHHTENbHbIX opraHoB. Ilpexpge Bcero cienyer
OTMETHTb, YTO 3Ta JesITeJbHOCTb BhIpaxKaer, MOXKaJyH, Ha-
nbosee rayb6okoe «BTOpPKEHHE» IPaBONPHMEHHTEJbHBIX
OpPraHoB B IpaBoBoe peryJjupoBaHHe. Beap oHa Kacaercs
caMofi HOPMAaTHBHON OCHOBBl PEryJHPOBAaHHS M COCTOHT
He TOJIbKO B pacCNpOCTpaHEHHH CXOAHOH HOPMBI Ha aHa-
JIOTHYHBIAl JKU3HEHHBIH cjyuall (aHaJIOTHS 3aKOHa HJH Cy6-
CHIHAapHOe NMpPHMEHEeHHe), HO H B PELIeHHH IOPHIHYECKOro
Jena B COOTBETCTBHH C OOIIMMH HayajJaMH H CMBHICJIOM
3aKOHOJaTe/IbCTBA (aHAJIOTHS MpaBa).

ITpu BceM TOM BOCMOJIHEHHE NMPOGEJOB He MOXKET OHITh
OTHEeCEeHO K npaBoTBopuecTBY. OHO He BHIpaxKaercsi BO BHe-
CEeHHH B HOPMAaTHBHOE COJEepXKaHHe NPaBOBOH CHCTEMH Ka-
KHX-JH60 HOBLIX 3JIEMEHTOB, KOTOpPHle OH BOCIIOJIHSIJIH HJIH
M3MEHSJIH caMy HOPMaTHBHYIO OCHOBY pery/upoBaHHsl. OHO
IIeJTUKOM 3aMKHYTO Ha pellleHHH JaHHOrO KOHKPETHOro IOpH-
IMYECKOTO JeJsia W, He BHIXOASl 33 PaMKH TOro, yTo o6pasyer
NpHMEeHeHHe NpaBa, COCTOUT B pPacpoCTpaHeHHH JeHCTBYIO-
[iero mpaBa Ha TaKHe CJyYaH, KOTOpHE HelNocpeACTBEHHO
3aKOHOJaTesleM He NpelyCMOTpEHHI.

Ilpu camoii oblLiefi xapaKTepHCTHKe IeATEJbHOCTb Npa-
BONPHMEHHTEJILHOTO OpraHa IO BOCIOJHEHHIO MPOGeJoB B
npaBe JOJIXKHA GHITb OTHECEHA K UHOUBUOYALLHOMY nOOHOP-
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MQTUBHOMY pezyaupOBAHUIO, K <YCMOTPeHUro», OCyllecT-
BJIIeMOMY B Ipoliecce NPHMEHEHHs! NpaBa.

MoXHO TOBODHTb O Heif H KaK O CBOeo6pasHOil KOHKpe-
TH3alMH IOPHAMYECKHX HODPM, CBSI3aHHOH C OQHUHAJbHBIM
toJikoBaHHeM!!. [IpaBonpHMeHHTe IbHBIN OPraH KOHKPETH3H-
POBaHHO NpPHMEHSIET ONpejiesleHHble HOPMBbI, H3BECTHHIM 06-
Pa3OM HCTOJIKOBbIBA€T IPHHUHMIIBI H IOJIOXKEHHS HeHCTBYIO-
llero nNpaBa IO OTHOLIEHHIO K AaHHOMY KOHKDETHOMY CJIy-
yalo. U Bce XKe riaBHOe B BOCIOJIHEHHH IIpaBa — TO, YTO
BHIpaXKaeT IOPHAHYECKYI0 CaMOCTOSITEJbHOCTb, MPaBOBYIO
BHICOKO3HAYHMOCTb NPHMEHEHHs IIpaBa,—ero 3HaueHHe
KaK BJIaCTHOH HHIHBHAYaJbHO-MPAaBOBOH [AeSATENbHOCTH.

BLIXOAHT, AeATeJbHOCTh MO BOCIHOJIHEHHIO NPo6esoB B
npaBe Gosiee 3HaYMMa, HEXKeJH NPOCTO KOHKPeTH3alHs Hel-
CTBYIOLIMX HOPMAaTHBHHIX NpeANHCaHHHA. 31ech npaBonpHMe-
HHTeJIbHBI opraH (CyA) B mpouecce CBOeil rocyAapCTBeH-
HO-BJIACTHOH JeSITeJIbHOCTH B HHIHBHAYaJbHOM MOpsJKe
pellaeT TBOPYeCKYIO 3afayy IO BOCIOJIHEHHIO Npobesa B
caMoii HOPMaTHBHO/ OCHOBE MeXaHH3Ma NpPaBOBOIO peryJiH-
poBanus. Cyl HJIM HHOH NpPaBONPHMEHHUTENbHBI OpraH He
CO3ZaeT HOBYI0O HOPMY NpaBa (Kak IoJarajH HeKOTOphle
aBTOpHI!?), x0T OB Haxe M B «cBoeM co3HaHHu»'3, Ho on
CO3/laeT Ha OCHOBe JefCTBYIOIlero npaBa uxdusudyarvroe
npednucanue — npaguro 0aa 0anrozo cay4as. TakuMm my-

1 H H. BomneHko npsiMO OTHOCHT IIPaBONPHMEHHTENLHOE BOC-
NoJiHeHHe NPo6esioB (aHAJIOTHIO) K KOHKPETH3alMHH INpaBa, B3aHMOCBS-
3aHHONH C TOJKOBaHHEeM IOpHAHYecKHX HopM (cM.: Bonmamenko H. H.
OdunnanbHoe TOJNKOBAHHE H KOHKPETH3alMs COBETCKHX  IPaBOBHIX
HOpM.— B ¢6.: Bompochl Teopuu rocyzapctBa M npaBa. Bum. 2. Capa-
toB, 1971, c. 175). On o6ocHoBaHHo Bo3paxaer K. U. Kommuccaposy,
KOTOpHIA, paccMaTpHBast GOPMH CYHeGHOTO YCMOTPEHHs (MHAHBHAYaJb-
HOro cyne6GHOro peryJHpoBaHHs), OTHeNseT aHaJNOTHIO OT KOHKpe-
Ti3annn (cm.: Komuccapos K. W. 3agaun cyzeGHoro Hamsopa B
%q5);.pe rpaxjaHckoro cyaonpousBoacrBa. Ceepanosck, 1971, c. 26—

12 Cm.: Ucaes M. Cyne6ras npaktika Ilnenyma Bepxosnoro
Cyna CCCP Kak HCTOYHHK COBETCKOTO YTOJIOBHOTO NpaBa.— Y4eHnle
samuckn BUIOH. Buin. 5. M., 1947, c. 78. KpHTHKY yKa3aHHOro B3rJs-
na cm: Hen6afino Il E. IlpuMeHeHHe COBETCKHX NPaBOBHIX HOPM,
c. 458—467.

13 Turoankun A. C. OGHapyxeHHe H npeojoJjieHue NpoGesoB B
npase. — CoB. rocymapctso u mpaso, 1970, Ne 3, c. 57; Cyne6uas
npakTHKa B coBeTckol npasosofi cucreme. ITox pexn. C. H. Bparycs,
c. 46—48. Buaumo, caMa MBICAb O TOM, YTO IIPH BOCHOJHEHHH IIpO-
6enoB  «dopMyaHpyeTcs HOPMa», — H3BeCTHash NaHb NPENCTaBJEHHAM,
aGCOMOTH3HPYIOWUM IOPHIHYECKYIO HOPMY B KauyecTBe PeryJsropa.
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TEM H BOCHOJIHseTcs (3ajeJEIBaeTcss) npo6Ges B 3aKOHOAA-
TeJIbCTBE NPH pelleHHH KOHKPETHOrO IOPHAHYECKOro JeJa.

Orciona MpoHCTeKaeT OfHA H3 pelIAIOIIHX 0COGeHHOCTeH
JefiCTBHS NpaBa IPH HAJHYHH NMPOGEJIOB B 3aKOHOAATeJbCT-
Be. IOpuauyeckne HOPMBI 37leCb HENOCPEACTBEHHO He pac-
NMPOCTPAHSAIOTCS Ha JaHHble ()aKTHYECKHe O6CTOsITeNbCTBA
(xoTs B obliem, B NMPHHIHIE, H 0XBaTbIBAalOT HX). OHH Ha-
YHHAIOT AefCTBOBATb TOJLKO IOCJEe H3NAHHSI KOMIETEHTHBIM
OpraHOM NpPaBONPHMEHHTEJbHOrO aKTa, BKJIIOYAIOLIEro HH-
JAUBHAYaJbHOE NpPeANHCAHHE 10 BONPOCY O BOCHOJHEHHH
npo6esna B npaBe. JIHIIb B COBOKYNHOCTH C HHAMBHAYyaJlb-
HbIM TIpeJHCaHHeM IOPHAHYECKHE HOPMbI (HOPMBI-IPHHILH-
IB, CXOJHBlE HODMBI) perJaMeHTHDPYIOT JaHHBe OoG6lecT-
BeHHble OTHOIIeHHs. Takoe nedcTBHe mpaBa MOXeT ObITb
Ha3BaHO CyOGcHAMapHBIM!4,

Takum o6pasoM, B cjayyae npoGesa KOMNETEHTHBIH Op-
raH NpHHHMaeT oco6oe pelleHHe, BXOAsILEe B COAEpPKaHHE
NPaBONPHMEHHTEJbHOTO aKTa M BKJIOYawllee HHIHUBHAY-
ajabHoe mpeanucanue. Ilocaennee paciupsier chepy nei-
CTBHsL TNIpaBa M BBHIPAXKaeT CaMyl0 BO3MOXHOCTb KOHK-
PETH3HDOBAHHOH IOPHAMYECKOH perJiaMeHTauHuH JaHHOTO
JKH3HEHHOro cJyyasi. TakHM NyTeM, IOMHMO BCEro HHOTO,
BoipabareiBaloTess U npasonoaoxerus (1.20.3), kortopble,
KaK 3TO NPaBHJbHO MOAMEYEHO B JHTEPAType, BHOCST B JaH-
HOM cJyyae BecbMa BaXKHble HOBblE MOMEHTHI B IPaBOBYIO
cucremy?s,

HMeHHO 10pHAMYECKH TyGOKHH XapakTep HHAMBHAYaJb-
HO-MPAaBOBOH JEATEJbHOCTH IpPaBONPHMEHHTEJNbHBIX Opra-
HOB NIPH BOCIMOJIHEHHH NPOGEJIOB H B CBSI3H C 3THM BO3MOX-
HOCTb BO3HMKHOBEHHS IODHJIMYECKHX MOCJEICTBHH, He CO-
IJIacyIOIHXCS ¢ Haya/JloM 3aKOHHOCTH (0COOEHHO OCTPHIX B
06J1aCTH NPaBOOXPAHHTEJbHON AESATENbHOCTH TOCYAapCcTBa),
06yCJIOBJHBAIOT HEOGXOAMMOCTb H3BECTHBIX OrPAHMYEHHil B

14 Cm.: Jeymun B. U JluHaMHIHOCTb COBETCKOro npaBa M BOC-
NoJHeHHe TPOGEJOB B 3aKOHOAATeJkcTBe. — ABTOped. KaHL. mHCC.
Csepmosck, 1971, c. 11—12. ApTop, B uacTHocTH, muier: «Cy6cranap-
HOe JeHCTBHe HaYHHAeTCS He C MOMEHTa NOSBJIEHHS B XKH3HH (aKTH-
YeCKHX OOCTOSITENLCTB, 4 C MOMEHTa BHIHECEHHs pellleHHs Ha OCHOBa-
HHH 3TO HOPMBH NPaBONPHMEHHTeNbHHM opranoM. Her peuwenns —
HOpMa He JefCTBYeT, He 006si3aTeJbHa /Il CTOPOH»; CM. Takxke: Kap -
ramos B. H. MVucrutyr anajornn B coBeTckoM npase. — AsToped.
Kana. aucc. Caparos, 1976, c. 16.

15 Cm.: Jlazapes B. B. IlpaBonosioxenHs: NOHSITHE, NMPOHCXOX-
ZleHHe H PoJib B MeXaHH3Me IOPHAHYECKOro Bo3feicTBHs. — [IpaBoBege-
une, 1976, c. 8, 12—13.
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NPUMEHEHHH HHCTMTYTOB aHaJoruu'é, Takux, KaK HCKJI0Ye-
HHE aHAJIOTHH NPH ONpeJeseHHH NMPOTHBONPABHOCTH H APY-
THX BOIIPOCOB, OTHOCSIIUXCS K «KPUMHHAJH3aLHH» AESHHS
B COBETCKOM YTOJIOBHOM IpaBe!’, HJIH NMPH BO3JIOXKEHHH al-
MHHHCTPAaTHBHO-NIPABOBOH OTBETCTBEHHOCTH!S,

B CoBerckoM 0G6leHapOAHOM TOCyAapCTBE MpPOBENEH-
Has 3a NocJeJHHEe ToAbl KOAMGHKALHS 3aKOHOJATEJbCTBA,
B YaCTHOCTH TpPaKIaHCKOro, ,a TaK¥Xe BO3POCIUHH YpOBEHb
IODHAHYECKOH TEXHHKH JIHKBHAHPOBAJIH GOJIBLUIMHCTBO IPO-
6esioB B JefCTBYIOILEM NpaBe, YTO CyLIECTBEHHO OrpaHHYH-
JIO HeOOXOAMMOCTb IPAaBOBOCIOJHHTENbHOH NeSATEeNbHOCTH
NpaBONPHMEHHTEJbHEIX opraHoB. Ho 3To HH B koeil Mepe
He HCKJIOYaeT HeoOXONHMOCTH COXPaHEHHS XOPOLIO OTpa~
6OTaHHBIX MEXaHH3MOB BOCIIOJIHEHHS Npo6esioB B IpaBe:
OHH JOJIKHHI NOCTOSTHHO HaXOJHUTbCS B COCTOSIHHH «60eBoil
FOTOBHOCTH», obecneyuBasi B cJyyae HeOOGXOAHMOCTH CaMo-
HAacTPOHKY NpaBa KakK AHHAMHYECKOH CHCTeMbl OOLIeCTBeH-
HOTO DeryJIHpPOBaHHSI.

Heckoabko 0B 0 TepMHHOJIOTHH. «BocnosHeHue mpo-
6eJIoB» — cnelHasbHbIA lopuanueckuit TepmuH. Ho mpa-
BHJIBHO JIH FOBODHTb 31ech O BocnoJiHeHHH? [lo MHeHHIO
HEKOTOPHIX aBTOPOB, HET, H60 B pe3yJbTaTe IpHMEHEHHs
«npo6es B NpaBe He JHKBHAHPYETCsl, OH OCTaeTcsl, T. €. He
BocrnosiHsieTcs»!®, Ho mouemy ke He BocmosHsietcs? Peme-

16 Orciofa e BHITEKaeT HeoOXOAMMOCTb TOro, YTOOH CyGBHeKTaMH
NPaBOBOCIOJIHHTEJIbHON AEATEJbHOCTH GBUIH TOJNBKO CyAeOHHe opra-
ubl. [To muennio B. H. KaprawoBa, «in omauH xpyro#l opraH, Kpome
Cyla, He HMeeT 3aKOHOJATeJbHO 3aKPelVIEHHHX IIOJHOMOYHA Ha BocC-
NoJHeHHe NpoGesioB B mpollecce NpHMeHeHHs npaBa» (KapTawmos
B. H. IIpumenenne npaea. fpocnasab, 1980, c. 21).

17 [lo ykasaHHEM COOGpaXKEHHSM eCTb OCHOBaHHS OGCYAHTb BO-
NpoC O pacnpPOCTPAHEHHH NPHHIHMNA HeJONMYCTHMOCTH aHAJOTHH Ha
BCI0O TNPaBOOXPaHHTENBbHYIO MAEATEJNBHOCTb COLHAJHCTHYECKOTO Trocynap-
crBa (cm.: ITuroaxun A, C. O6GHapyxeHHe M TNpeofoJieHHe mpoGe-
n0B mnpasa. —'CoB. rocymapctBo H mnpaso, 1970, Ne 3, c. 53). Kak
nonaraer II. C. DipKHHI, «OTKa3y OT aHAJOTHH B YTOJOBHOM IpaBe
COOTBETCTBYEeT TeHOeHWus K OTKa3y OT aHaJOTHH H B YroJOBHO-NPO-
neccyasbHoM mnpaBer (dabkHHA Il C. TonkoBaHHe M NpHMeHeHHe
HOPM YTOJIOBHO-TIpoLleccyasibHoro npasa. M., 1967, c. 185).

18 Cm.: Kopenes A. Il. [IpuMeHeHHe HOPM COBETCKONO agMHHH-
cTpaTHBHOrO npaBa. — ABToped. JHOKT. auce. JI, 1971, c. 22—23;
CyneGHasi MpaKkTHKa B coBeTcKOA npasoBofi cucreMe. ITox pex. C. H.
Bparycs, c. 240.

B Turoakun A. C. OG6HapyxeHHe H mnpeonosieHHe NpoGesoB
npaBa. — ‘CoB. rocyaapcrso H mnpaso, 1970, Ne 3, c. 57.

Ha 3aMeHe TepMHHa «BOCHOJIHEHHE» TEDMHHOM  «IPEOJOJIEHHE»
HacrauBaer B. B. JlazapeB. OH BHAHT B HCNOJNbL30BAHHH TepPMHHa
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HHMe IOPUAMYECKHX BOMPOCOB NPH mpobesie B 3aKOHOZATeJb-
CTBEe NPOUCXOAHT KaK pa3 NyTeM B80CnoAHeHus («3afesKH
NYCTOTHEI»), HO BOCIOJIHEHHS pA308020, UMEIOLIEro HOPHIH-
YyecKoe 3HaueHHe TOoAbko 0an Oannoeo deaa. Tak 4YTO HC-
NOJIb30BAHHE TEPMHHA «BOCIIOJIHEHHE» C yYeTOM 3HayeHHs
HHAMBHIYAJbHO-NIPABOBOTO DEryJHPOBaHHS H YCJIOBHOCTH
IOPUAHYECKON TEPMUHOJIOTHH NOJHOCTbIO ONPaBJaHO H Hpel-
JIOXXEHHEe O ero 3aMeHe, K TOMY e MeHee OIpeJeseHHBIM,
HeyJauyHbIM MO CYLIECTBY CJIOBOM <IPEOJOJIEHHE», e[Ba JIH
MOXKeT OBITh IPUHSTO.

7. TpaBonpHMeHuTedbHAas nAesTeJbHOCTb, IlpaBompume-
HUTEJbHBI akT. [IpaBonpHMeHHTeNbHAsT [esTeNbHOCTH?? —
5TO OpraHH3allHOHHOe BBEIPaXKeHHe IPUMEHEHHs IIpaBa,
npejcTaBJsionlee co60H CHCTEMY Pa3HOPOJHBIX IPaBONPH-
MEHHTEJILHBIX HEHCTBHA OCHOBHOrO H BCIIOMOraTeJsbHOro
Xapakrepa.

OT npaBONpHMEHHTEJbHOH AeATEJbHOCTH KaK CHCTEMH
JeHCTBHH CJIefyeT OTJHYaTb €e npoyedypHo-npoyeccyarb-
Hole ghopmel.

ITpouenypHo-npoueccyanbHele  (GopMbBl NPaBONPHMEHH-
TeJbHOH JAEATEeNbHOCTH BHIPaXKalTCSd B pPerJaaMeHTHPOBaH-
HOM INpaBOM NOPsiIKE COBepIIEeHHs NPaBONPHMEHHTEIbHBIX
AeHcTBHI, obecneyHBalolleM HajJjexallee (MpaBHJIbHOE)
NpHMeHeHHe NpaBa, T. €. €ro 3aKOHHOCTb, 060CHOBAHIIOCTb,
nesecoo6pasHoctb. [IpoumeaypHo-npoueccyasnbHass ¢opMa
XapaKTepH3yeTcss HaJH4YHeM NpaB y YYacTHHKOB NPaBONpH-
MEHHTeJIbHOrO Tpoliecca, a TaKxkKe TapaHTHH, CTOSIIUX Ha
CTpa)ke 3aKOHHOCTH, OGOCHOBAHHOCTH H 1eJ1ecO00Pa3HOCTH
NpUMeHeHHs] HOpM mpaBa?l,

B pamkax mnpoueiypHo-mpoueccyasbHbXx $HopM  0co6o
BLIIEJSAIOTCSL npoyeccyansroie ¢opms. (B CTPOTOM CMEIC-
Je). 310 — (GopMBl NMpPaBONPHMEHHUTEJBHON JesTeJbHOCTH,
BblpaxKeHHble B NOpsiKe Da3pelleHHs IOPHAHYECKHX Je]

<BOCNIOJIHEHHE» Ja)ke BJIHSIHHE TPaJHUHOHHOA O6ypiKyas3HOi IopHCHpY-
neHuun (cm.: Jlasaper B. B. IlpuMeHeHHe COBETCKOTO IipaBa,
c. 132). Mexay TeM TepDMHH <«IpeOJOJIEHHe» ellle MeHee yjayeH:
OH He YKa3HBaeT Ha XapaKTep AeATEJbHOCTH IPaBONPUMEHHTENBHOTO
opraHa npu npoGesie B 3aKOHOJATEJbCTBeE,

2 Cm.: Topmenes B. M, wopsaruu U {. Ipasonpumenu-
TeJl21>lHaz2 nesitenbHocTh. — COB. rocymapetBo H npaso, 1969, Ne 5,
c. 21—22.

21 O6 0cOGEHHOCTSX NPOLEAYPHO-NPOLECCyatbHOR GOPMH MpHMe-
HeHHss mpaBa cM.: Topmenes B. M. Cnoco6H M OpraHH3aLMOHHHE
$hOpMH NpPaBOBOrO DPEryJIHPOBAHHS B COLHAMHCTHYECKOM  OO6LIECTBe,
c. 190—191, 202 u caex.

336



NpPH OCYLIECTBJEHHH COIHAJHCTHYECKOrO0 IpaBOCYAMS H
CBSI3aHHBIE B OCHOBHOM C OCOGEHHOCTSIMH NpPaBOBOrO NpH-
HyxJenus (1.16.6).

CrnenndHyeckHMH yepTaMH OTJIHYaeTcs H TNpoUeaypa
NpaBONPHMEHHTEJIbHOH JesATeJbHOCTH B CJyyasix, KOriaa
MOCJIEIHAST CBOAUTCS. K aJAMHHHCTDATHBHO-IPABOBOMY HH-
JUBHAYaJbHOMY peryJHpPOBAaHHIO KOHKPETHBIX OOIeCTBEH-
HbIX OTHOLIEHHH (HampuMep, B 06JIaCTH XO3SIACTBEHHOTrO
ynpasJyenus). Ilpouexypa 3aech B omnpefeleHHOH Mepe
CXOZHa C NPaBOTBOPYECKOH: B 060HX CJyyasx AOJIKEH GbITb
obecnieyeH NMOPSAOK NMOATOTOBKH M NMPHHSITHS pelleHHi, KO-
TOPbIHl COOTBETCTBYyeT HauajaM HayKH COLHAJbHOIO YNpaB-
JIeHHsl, HEOOXOAHMOCTH IOJIHOrO M INPaBHJBHOTO YperyJH-
pPOBaHHs OGLIEeCTBEHHbIX OTHOIIEHHH.

ITpaBonpuMenHuTesibHasi JeSITEJbHOCTb BBIPAXKaeTcsl B
npasonpumMeRuUTeAbHbLX AKTAX, T. €. B IPOMEXYTOYHBIX HJIH
3aBepIUAIOLINX IOPHAHYECKHX JeHCTBHSX IPaBONPHMEHH-
TeJIbHOTO OpraHa, MOPOXKAAIOLIHX Te HJH HHble MNOCJEeACT-
BHsl B Ipoliecce NPHMeHEeHUs NpaBa. 3aBepLIalollHi, KOHeY-
HbIi aKT NMPHMEHeHHs NpaBa — IOPHAHYECKOe AeHCTBHE IO
PeIIeHHIO IOPHAHYECKOro JeJjia, B pe3yJbTaTe KOTOPOro B
TKaHb NPAaBOBOIl CHCTEMBI BKJ/IOYaeTCs HOBbI (OTMeHsieTCs
HJIH H3MEHsIeTCsl CTaphiil) aJeMeHT — uHougudyassroe nped-
nucanue.

CJl0BO «aKT» NPH XapaKTePHCTHKE NMPaBONPHMEHHTE/b-
HOH HesiTeJbHOCTH HMeeT H HHOe 3HayeHHe. DTHM TePMHHOM
0603HayaeTcs Takxke aKT-AOKYMEHT, CBOero poia lOpHaHye-
CKHA M (aKTHYeCKMH HCTOYHHMK, ¢(HOpMa cCYLIECTBOBAHHSA
HHIWBHAYaJbHOTO NPEANHCaHHs, B KOTOPOM IODHAHYECKOE
neHcTBHE IPaBONDHMEHHTENBHOrO OpraHa IO peIleHHIO
IODHAHYECKOrO Jesla 3akpemJsiercss ¢opManbHO. 34ech MO-
HSITHE «aKT IPHMEHEHHS» OTHEJSETCS OT CaMoro pelle-
HHSl IODHIHYECKOro JeJa H ero pesyJbTaTa — HHAMBHAY-
aJibHOTO Npexnucanus. MHaue roBops, nepex HaMH He caMo
no ceGe AeHCTBHE MO NMPHMEHEHHIO IODHAHYECKHX HODM H He
caMm 1o ceGe ero pesyJbTaT, a pe3yJbTaT JAeHCTBHS, BbIpa-
JKEeHHBIH B 06s3aTeJbHOH, KaK NpaBHJO, MHCbMEHHOH ¢op-
Me, T. €. aKT-AOKyMEHT.

[pu TeopeTHYecKoR pa3paGoTKe NPABONPHMEHHTENbHHX aKTOB CJle-
AyeT YYHTHIBATH Te CMHICJIOBbIE pa3JIHYHi, KOTOphHIE CyliecTBYIOT
MEXJYy TMOHATHAMH <«pellleHHe HIOPHAHYECKOro pena», <«HHAWBHAYaJb-
HO€ TrOoCyJlapCTBEHHO-BJIACTHOE IpPEANHCAaHHe» H «aKT TNpHMEHEHH A».
Ecan mepBoe M3 yKa3aHHHX NOHATHA (pelleHHe IOPHAMYECKOTO Jesia)

OXBATHBAeT 3aBepluajolllee NPaBONPHMEHHTeJbHOE JE€HCTBHE, BTOpOE
(MHOHMBHIYaNbHOE NpENNHCAHHE) YKa3HBAaeT HAa pe3yJbTaT IIPaBOTPH-
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MEHEHHs, TO TpeTbe (IIPABONPHMEHHTENbHHA aKT) BLIPAXKAeT pe3yJb-
TaT pellleHHsl IOPHAHYECKOrO JeNd, PacCMaTpHBAEMHH B EIHHCTBE C ero
BHEWIHed, JAOKYMEHTaJbHOH (OpMOM, T. e. akT-HOKyMeHT. JlocrouH
0co60ro BHHMAaHHS BONPOC O TOM, YTO, B IPHHUHNE, COOTHOLIEHHE
MeXJIy INOHATHAMH <«pellleHHe IOPHAMYECKOTO Jesa», <«HHAHBHAYaJbHOE
rOCYZapCTBEHHO-BIACTHOE NpPelNHCaHHe», «aKT MNPHMeHEeHHs» TaKoe Xe,
KaK H COOTHOIIEHHE MeXIy MNOHATHAMH <«IPaBOTBOPYECKOe peELIeHHEe»,
€IOpHIHYECKAS HOPMa» H <€HODMAaTHBHHA IOPHIHYECKHH aKT».
XapakTep 3aBHCHMOCTH, «CLENJIEHHSI» MEXIy NPaBOTBOPYECKHM pe-
IIeHHeM, IOPHIHYECKOH HOPMOM, HOPMATHBHHIM aKTOM, C OAHOH CTO-
POHH, a C JApYyrofi — MeXAy pellleHHeM IOPHAHYECKOro Jesa, HHIH-
BHAYaJbHbHIM TOCYRXAPCTBEHHO-BJACTHEIM BeJEHHEM H aKTOM INpHMeHe-
HHS B NpHHUHNE OZMH H TOT Xe. He sBasercs JM 3TO BHIPaXKeHHEM
TOrO, YTO H TOMY H JAPYyromy psily INPaBOBHX SBJEHHH IPHCYIIH He-
KOoTOpHe oO6mHe 3akoHOMepHOCTH? IlonoXKHTeNbHBII OTBET Ha 3TOT
BONpPOC, AyMaercs, CBA3aH C TeM, 4To B 06OHX ciaydasx (H TOJBKO B
3THX cJaydyasx!) Nepel HaMH BbIpa){eHHe aKTHBHOH IOCYJAapCTBeHHOM
JleATeNbHOCTH B cdepe NpPaBOBOIO peryJMPOBAHHSA, HAMpaBJIEHHOH, B
YacTHOCTH, Ha INPaBOBOe (B OJHOM CcJydyae — HOPMaTHBHOe, B  JpY-
IOM — HHAMBHAYaJbHOE) peryJHpoBaHHe OOLIECTBEHHBIX OTHOLIGHHA H
OOBEKTHBHPYeMOfi B NpaBe KaK HHCTHTYLHOHHOM OGDa30BaHHH.

8. Ilpumenenne npaBa M npaBoBasi AKTHBHOCTb Y4YacT-
HHKOB OOLIECTBEHHbIX OTHOMIEHHH. YYAaCTHHKH OOlIEeCTBeH-
HbIX OTHOIUEHHH — He MPOCTO aApecaThl IOPHAHYECKHX HOPM.

He Tonbko opraHbl, HajesleHHble BJACTHBIMH IOJHOMO-
YHMSMH, HO M Tpax/JaHe, oOllecTBeHHble OpraHH3alMH, XO-
3HCTBEHHblE, COLHAJbHO-KYJbTYpPHblE YYpeXIEeHHST CBOHMH
JeHCTBHSMH, CBOoefl BOJIell BKJIOYAIOTCS B PabOTy MeEXaHH3-
Ma IpPaBOBOTO peryJjHpoBaHHs. B 0COGEHHOCTH 3TO Xapak-
TEPHO JIJisi NPaBOBOTO PEryJHPOBAHHS B COLHAJHCTHYECKOM
obuiecTBe, rae (GyHKUHOHHDOBaHHe TNpaBa OMNHpaercs Ha
LUIMPOKHE JeMOKpaTHuYeCKHe OCHOBHL. CTeleHb e Y4acTHsl
«HEBJIACTHHIX» Cy6bEKTOB B paboTe MeXaHH3Ma NPaBOBOroO
peryJjHpoOBaHHs M BhHIDaXkaeT IOHATHE npasosol AKTUBHO-
cTu.

Ha cragnu peanusanuu npaBa MHHHMaJsbHas IpaBOBas
aKTHBHOCTb XapaKTepHa JIHIUb JJs TaKO# (GOPMBI, KakK Co-
67i0feHHe: 3hech CyObEeKThl BO3JEPKHBAIOTCS OT COBeplle-
HHsl JeHCTBHH onpefesneHHOro poga. McnoJiHeHue xe Tpe-
OyeT 3HAYHTEJbHOH AaKTHBHOCTH CyGBEKTOB, B 0COGEHHOCTH
B cJydyasx, KOrjla BHINIOJIHEHHE IOJIOXKHTeJbHOH 00s3aHHO-
CTH NOJI)KHO BHIDA3HTbC B IOPHAHYECKH OG(OPMJEHHBIX
nefictBusix. HanboJsee mupokast mpaBoBasi aKTHBHOCTB IIpH-
Cyllla HCIOJIb30BAHHIO: NMOJIb30BaHHE NPaBOM OCHOBLIBAeTCs
Ha HHHIMAaTHBE Cy0beKTa, Ha ero yCMOTPeHHH; HHBIMH CJIO-
BaMH, CaMO JeACTBHe MeXaHH3Ma IIpaBOBOr'O PeryJ/JHpPOBaHHS
33aBHCHT 3[leCb OT BOJIH HOCHTeJs CyObeKTHBHOTO IpaBa.

Hmenrno B coepe peanusanun npapa IOHATHE <IPaBo-
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Bas aKTHBHOCTb» NPHOGpeTaer 3HaUEHHE CAMOCTOATEAbHOU
ropuduyeckoll Karezopuu, na K TOMY Xe TakKoi#, KoTopas B
ONpEeJeJIEHHOH Mepe SIBJISETCS OLHOMOPSIAKOBOH C MOHATH-
€M <«NpPHMEHEHHEe IpaBa», MOXeT OBITb OXapaKTepH30BaHa
B KauecTBe €ro ajbTepPHATHBH AJs CJaydyaes, KOTAa yyacT-
HHKH OOIIeCTBEHHBIX OTHOLUEHHH 06JafaloT NMpPaBOMCUHSIMH
Ha HHAMBHIYyaJlbHO€ aBTOHOMHOE peryJHpOBaHHE H B TO Xke
BpeMsl BHICTYNAlOT He MO CTaTyCcy OpPraHoB, HAaJeJeHHbIX
BJIACTHBHIMH TNOJHOMOYHMSIMH. Beib M TO M Apyroe noHsTHE
OTpa)kaeT AaKTHBHYI0O HHHIHATHBHYI0O JeSIT€JbHOCTb JIHILL,
KOTOpasi BJHseT Ha (yHKIHOHHPOBaHHe MexaHH3Ma Ipa-
BOBOTO peryJupoBaHusi. 1 HMeHHO NOTOMY, YTO Ype3BH-
YalHO cyllecTBEHHO OOOCOGHTb B Ipolecce peaJH3alHH
npaBa [AesiTeJbHOCTb OPraHoB, HaJeJeHHHX TOCyAapCTBeH-
HO-BJIaCTHBHIMH TOJIHOMOYHSIMH (C 3TOH 1eJbl0 H OIpaHHYH-
BAeTCsi B CMBICIOBOM OTHOLIEHHH TOHSITHE «IPHMEHEeHHe
npaBa»), H B TO Xe BPeMsl BaXXHO OCBETHTb IOPHIHYECKH
3HAaYHMYIO [eSTEeJbHOCTb BCEeX HHBIX YYaCTHHKOB obliecT-
BEHHBIX OTHOUIEHHH, NOHSITHE IPaBOBasi aKTHBHOCTb», NPH-
TOM B YKa3aHHOM BHIIle CIeNHaJbHO-IOPHAHYECKOM 3Haye-
HHH, NOCTOHHO 3aHSATb BeCbMa 3aMETHOE MECTO B MOHATHH-
HOM amnmapaTte oblLiefi TeOpDHH NpaBa.

KoneuyHno, u3BecTHBHIH MO3HaBaTeNbHHH 3¢ deKT MoKeT
OBITb HOCTHTHYT U NPH NPSMOM HaJIOXKEHHH KaTErOPHH «CO-
LHaJlbHAasE aKTHBHOCTb» B ee ¢uaocodpcKkoM, 0611econHo.10-
THYECKOM 3HAYeHHH Ha NpaBoOBble sBJeHHA?2, C 3TOH TOYKH
3peHHsi, HalmpHMep, BO3MOXKHO TOBOPHTb 00 aKTHBHOCTH
NpaBONPHMEHHTEJbHEIX OpraHoB. [laHHass KaTeropus, Kak
6LIJIO NMOKa3aHO paHee, Heo6XOJHMa NpPH OCBELUEHHH OCHOB
cob6ctBenHo#t nenHoctd npaBa (1.6.3). Ho u B ToMm u B
IpYroM cliyyae MBI BCe Ke HMeeM JeJO C COLHaJbHOIl ak-
THBHOCTbIO B (pHJI0COPCKOM, OOLIECOIHONOTHYECKOM, a He
B CIlELHaJbHO-NPaBOBOM 3HaueHHH. He cayuyaiiHo moatomy
HHHIMATHBHas paboTa, HanmpHMep IPaBONPHMEHHTEJIbHBIX
OpraHoB, XOpOIIO MOXeT OHITb OCBElleHa M NPH NOMOLIH
IPYTHX TNOHSTHH, TaKHX, KaK IOHATHS KayecTBa, 3¢ (eKTHB-
HOCTH, U Ap. B cdepe ke peasusallHH 1npaBa NOHsATHE
«IIpaBoBasi aKTHBHOCTb» B YKAa3aHHOM CNelHaJbHO-IOPHAH-
YeCKOM 3HayeHHH He MNepeKpbiBaeTcss HHKAKUM [IPYTHM H
3aHHMaeT CBOIO, CBOGOJHYIO <«KJIETOYKY» B IOHSITHHHOM

2 O couuanbHO-NPABOBOA aKTHBHOCTH B PaccCMaTPHBaeMOM acrek-
Te cM.: Koxesuukon C. H. CounanpHo-npaBoBasi aKTHBHOCTD JIHY-
HoctH. — CoB. rocyaapcrso ¥ mpaso, 1980, Ne 9, c. 20 u cuyen.
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annapare Haykd. Hago 3aMeTHTb Takxke, YTO NPH YKasaH-
HOM MNOJAXOJe K pacCMaTpHBaeMHIM MOHATHAM OTNaAaloT
KakHe-JH60 OCHOBAaHHSI AJi TAKOrO0 CMBLICJOBOIO paclluHpe-
HHSl HayYHBIX NpEACTaBJEHHH O NPHMeHEHHH NpaBa, KOriaa
NOoJ NOCJeIHUMH NOHHMAIOTCS BCe aKTHBHHE (OpPMBI yya-
CcTHs CyOBEKTOB B Ipollecce MPaBOBOTO  peryJHpOBaHHSA:
Kaxjoe M3 yYKa3aHHBIX NMOHSITHH, JOMNOJIHAS ApYr ApYyra,
«paboTaeT» Ha CBOEM Yy4YacTKe TeOPeTHYECKOro OCBOEHHI
NPaBOBOH AEHCTBHTEJbHOCTH.

B psgme orpacieit mpaBa, B YaCcTHOCTH TIpPaxIaHCKOM,
TPYJAOBOM, NpaBOBasi aKTHBHOCTb CyObeKTOB, CBsi3aHHas ¢
HCNOJIb30BAaHHEM IpaBa, MOXET AOCTHTHYTb BecbMa 3HayH-
TEJbHOH CTENeHH HHTEHCUBHOCTH, I'JIyOHHBI BO3AeHCTBHS HA
NpaBOBOe peryJjHpoBaHHe, Ha (yHKIHOHHPOBAaHHE ero Mexa-
HH3Ma (HanmpuMep, I'paKAaHCKO-NpaBOBLIE AOrOBOPHI SIBJIS-
IOTCSl He TOJIBKO IOPHAHYEeCKHM (akTOM, HO H CPelCTBOM
2BTOHOMHOTO HHIHBHJYaJbHOTO PEryJHPOBaHHs), COLepIKa-
HHe npaB H o6s3aHHOCTell. B yka3aHHBIX clyyasix AesiTelb-
HOCTb CYyO'beKTOB, oOJajalolllass H3BECTHOH IOpHAHYECKOH
JHeprues, XoTs M OTJHYAETCS IO CBOEH NPHPOAe OT INPaBo-
NPHMEHHTEJbHOH [esTeJbHOCTH, B TO K€ BpeMs NpHOJH-
JKaeTcsl K HeH Ha JOBOJIbHO 6GJaH3Kylo Aucranuuioo. Orcioona
BO3MOXKHOCTb 0CO060ro moAxoJa K BONpOCaM peasH3alHU
npaBa B paMKax KOHKPETHHIX OTpacJel, moAxoia, MpH KO-
TOPOM 00beJHHEHHOE PAacCMOTpPeHHe BCeX aKTHUBHHEIX (opMm
peasM3aunMH He [OJXKHO, ONHAKO, NMPHBOAHTb K HHBEJHDO-
BaHHIO KayeCTBEHHHIX Pa3JIHYHi MexAy IpHMeHeHHeM Ipa-
Ba H NIPaBOBOH aKTHBHOCTbIO?,

I'rasa 20

IOPUIHYECKASI TPAKTHKA

1. IoHaTHe IOpHAHYECKOHT NPAKTHKH. Ilo OCHOBHHIM
CBOHM XapaKTepHCTHKaM IOpHAMYeCKass NpaKTHKa INpea-
CTaBJsieT COGOH O00BeKTUBUPOBAKHbLI Onbir UHOUBUOYaAArb-

23 Droro He ywea lO. X. KaaMbKOB, KOTODHI, NpPaBHJBIO BHI-
JeIHB BCe AaKTHBHbE (GOPMBl peajH3alHH B 00JAcTH TIPax<AaHCKOroO
npaBa, NMONHTANCH BMeCTe C TeM pacCMOTPeTb HX B paMKax OAXHOM
JHIIb KaTeropHH <«npHMeHeHHss mnpaBa» (cM.: Kaamukos 10. X
Bonpochl npHMeHeHHsl TIpa)JAaHCKO-MpaBOBhIX HOpM. Capartos, 1976,
c. 10 u caen.).
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HO-npagosoii eaTeNbHOCTU KOMNeTenTHblx opearnos (cydos,
Opyeux opeano8 npumeHenus npasa), ckaadbvl8aroujulics 8
pesysbTaTe npuMeHexrus npasa npu peuieHuu ropudude-
cKux dea.

JlBa npenBapHTENbHBIX 3aMedyaHHs.

ITepBoe. Heo6xonumMo cTpPoro pasnnuaTh NMPAKTHKY KakK
KOHKPETHYI0 OPraHH3aTOPCKYI0 [JeATEeJbHOCTb B 06JacTH
npaBa H NPaKTHKY KAK UT02, Pe3yAbTar 3Tol OeATeAbHO-
cru. IlepBas—3T10 cdepa ¢akTHyeCKOH KHU3HH IIPaBa,
OCHOBA HAYYHOro NO3HaHHS, NpPHAAIOLlAas eMy H CMBIC], H
IEHHOCTb; BTOpPasi — OAHH M3 CHelH(HYECKHX MPaBOBLIX
(eHOMeHOB, BKJIOYAIOLIHACH B. IPaBOBOE peryJHpPOBaHHE.
XoTs 06'beKTHBHPOBAHHLIH ONBIT peaJiH3alii NpaBa U BhIPa-
JKaeT NPakTHKy B NMEPBOM H3 YKa3aHHBIX 3HauYeHHH, — 3TO
BCe XKe He caMa no cebe AesiTe/IbHOCTb, a €€ HTOT, pe3yJib-
taT. BOoT 3TOT HTOr, pe3y/bTaT OpPraHH3aTOPCKOH AesTelNb-
HOCTH B 06J1aCTH NpaBa M NOHHMaeTrcsl NOJ CJOBOM <«IIpakK-
THKa» B HaCTOsLeH Iase.

H Bropoe. B Hacroslieli riaBe peyb B OCHOBHOM HAET O
CyRe6HOH NpaKTHKe. YAeJbHbIH BeC H peasbHble (QYHKLHH
CyAe6HOH NMpPaKTHKH B NpPaBOBOH CHCTeMe HauboJiee 3HaYH-
TeqbHH. MMeHHO B Heft 6Jarofapst poJiH NpaBOCyAHS, CY-
JNe6HOH OesiTeIbHOCTH B NPaBOBOM peryJHpPOBaHHH HaHGO-
Jiee TOJIHO PacKpLIBAIOTCS OCOOEHHOCTH NAaHHOIO crenHpH-
4eCKOro npaBoBoro siBjeHHs. OTciofia H BHIBOAH, c(hOpMY-
JHPOBAHHLIE B OTHOIUEHHH CyJAe6HOH NPaKTHKH, MOTYT GLITb
C TeMH HJIH HHHIMH (IpaBia, NMOpofi BecbMa CYLIECTBEHHLI-
MH) KODPEKTHBAMH DaclNpOCTPaHEHHl Ha ApyrHe pa3HOBHI-
HOCTH IODHAHYECKOH NPaKTHKH — aJMHHHCTPATHBHOH, ap-
6HMTpaXKHOH, HOTaPHAJIBHOH, CJeJCTBEHHOH, POKYPOPCKOH —
no obuieMy HaA30py H AP.

Tenepp ofMH M3 rJaBHEX MoOMeHTOB. lOpHaHueckas
NPaKTHKa HMEET TaK HJH HHaue 00DeKTUBUPOBAHHbLL Xa-
paxtep. DTO 3HAYHUT, YTO HapsAy C IOPHAHYECKHMH HOpMa-
MH CylLIecTByeT BHellHe OObeKTHBHDOBaHHasi, BechbMa cIle-
uuduyeckas, NOJBHXKHAs H rHOKas cdepa mpaBoOBOH pealib-
HOCTH — 3JIEMEHT NPaBOBOH CHCTeMBbl, yYacCTBYIOLIHH B Ipa-
BoBoM peryaupoBaHuu!. OHa (cdepa) XOTs M OTHOCHTCS B

1t C. H. Bparycb u A. B. BeHrepoB npaBuabHO yKasaau Ha TO,
YTO CcyAeGHasi MPAKTHKA BHICTYNAeT OTHOCHTEJBHO CaMOCTOSITEJbHBIM
OGBEKTHBHEIM SsIBJIEHHEM, Crelupuyeckoi 061acTbio NpoOsiBJeHHs 006-
IHX 3aKOHOMepHOCTef,, OOYCJOBJHBAIOIIHX NPAaKTHYECKYI0 JAesTelb-
HocTh (cM.: CyZne6GHasi MpaKTHKa B COBETCKOA NpaBoBoii cHcreMe. Iog
pea. C. H. Bparycs, c. 8, 27).
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HOPMAaTHBHO-3aKOHOAATEJbHBIX CHCTEMax He K IPaBOTBOD-
YecTBY, a K IPHMEHEHHIO NpaBa, TeM He MeHee BILIOTHYIO
NPHMBIKaeT K HODMaTHBHOH OCHOBE MeXaHH3Ma INPaBOBOrO
peryJHpOBaHHs.

ITpenenbHo yeTKoe pa3MexkeBaHHe MeXJAy NpPaBOTBOpYe-
CTBOM M HHAMBHAYAaJbHO-NPABOBOA AeATEJbHOCTBIO H OTCIO-
Jla MeXJly HOpMaTHBHOH OCHOBOH NPaBOBOro peryJHpOBaHHs
H IODHAHYECKOH INPAaKTHKOH — XapaKTepHass 4epTa HOpMa-
THBHO-3aKOHOJAaTeJIbHbIX NPaBOBBIX CHCTeMZ.

CBoiicTBeHHa 3Ta YepTa M COBETCKOMY INpaBy, Tle CTpO-
FrOCTb TaKOTO pa3MeXeBaHHs HE TOJbKO BbIpaxaer 4epry
CTPYKTYDHOTO IIOCTPOEHHS,, HO H SIBJISIeTCs BOIJIOLIEHHeM
Tpe6OBaHHHA COLMAJHCTHYECKOR 3aKOHHOCTH.

CyliecTBOBaHHe IODHAHYECKOH NPAKTHKH KaK CHelHOH-
YeCKOH Pa3HOBHAHOCTH NPaBOBOf peasbHOCTH 06YCJOBJIEHO
B 3HaUHTeJbHOH Mepe BLICOKOH HOPMAaTHBHOCTbIO, IPHCY-
Iefi COBETCKOMY IIpaBy, H BO3HHKalollled OTCI0a Heo6xo-
JUMOCTBIO KOHKDETH3allHH HODMAaTHBHBIX NPeANHCaHH# B
npouecce ux npumeHenus. Ilpu npuMeHennu mpaBa Ha
OCHOBe abCTPaKTHO c(OPMYJHPOBAHHHIX HOPM oOOecneyH-
BaeTCsd KOHKPETHOCTb H OMNpPENeJeHHOCTb IOPHAHYECKOro
peryJHpoBaHHs — HaMeyaloTcsl  HanpaBJeHHs  pelleHHs
IODHAHYECKHX BOIIPOCOB, ONpeNeNsIOTCS OPHEHTHPHI, pac-
KpPBIBAIOIHE CMLIC HOPDM H 3HayeHHe TePMHHOB, Bhipaba-
THIBAIOTCS OGpa3lEl PeIleHHs] TOH HJIH HHOH KaTeropHH JAeJ.

B cBsA3H ¢ NOTPeGHOCTbIO KOHKDETH3AlMH CYyIIeCTBOBa-
HHe NPAKTHKH OGYCJOBJIEHO TaKXe HaJHYHEM H3BeCTHBIX
npo6esioB B NpaBe, HEOGXOAUMOCTbIO TAaKHX MEXaHH3MOB,
KOTOpHle Oo6GecrneynBajH O6bl BOCIOJHEeHHe NPo6esoB B IPO-
necce peasu3auud npasa. IIpu Hanuuuu npoGesioB cyn HJIH
HHOH TNPAaBONPHMEHHTEJbHHIHA OpraH pellaeT HOPHIHYECKHE
Jlela B NOpsAJKe HHAMBHAYAJbHOTO peryJHpPOBaHHS C IO-
MOIIbIO aHaJorud, Takoro pofa IPaBOBOCHOJHHTEIbHAA
JesiTeJIbHOCTb TPHBOAHT CO BPeMeHeM K BHIDaGOTKe THIO-
BHIX DeLIeHHH, BXOASIIHUX B COCTaB IPAKTHKH.

2 B HOpDMaTHBHO-CYJAeGHHX CHCTeMaxX pellleHHss CyAeGHEIX opra-
HOB NPHOGPETAaT (YHKIHH MNpeElefeHTOB —» IEPBHYHHX  HCTOUYHHKOB
IODHAHYECKHX HOPM, H IOTOMY OOBEKTHBHPOBAHHHIA ONKT CYAEOHHIX
OpPraHoB, KaK TOJIbKO OH IIOJy4yaeT HODMaTHBHOe 3HAayeHHe, CPa3y XKe
BJIMBAaeTC B HOPMATHBHYI0O OCHOBY MeXaHH3Ma IIPaBOBOTO peryJHpo-
BaHHf; B CBSI3H C 3THM, B IPHHIHIE, OTCYTCTBYeT INOYBAa AJs Cylle-
CTBOBAHHs CyAeGHOM NpPAaKTHKH (KpoMe TeKylle#i) Kak o0coGofi lopu-
AHMYECKOH DeaNbHOCTH, T. €. KaK 4Yero-To OTJIHYHOrO OT AeiCTBYolLlel
CHCTEMB [IPABOBHIX HOPM.
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TakuMm o6pasom, couuasbHOe 3HaUeHHe IOPHAHYECKOM
NPAKTHKH COCTOHT NpeXJe BCEro B TOM, YTOOHI 0becneduts
60.ee Tecnyto ceA36 NPasa c HU3HLIO, C NPAKTUYECKOL Oes-
TeabHocToro. TIpaKTHKa «CIOCOGCTBYET CHSITHIO BO3MOXKHOMN
HamnpsXKEHHOCTH MeX1y CTaGHJIbHOCTbIO INpPaBOMOpsiAKa H
cocTOsiHHEM JefcTBylolllero npaBa»®, OHa, clef0BaTeJbHO,
obecneyrBaeT BMecTe H B €JHHCTBE C HHCTHTYTaMH NpHMe-
HeHHs NpaBa IO aHAJOTHH AHHAMH3M COBETCKOrO NpaBa —
TaKoe IOJIOXKEHHe, IPH KOTOPOM IpaBO KaK CHCTeMa cTa-
OHJbHBIX HOPM, He H3MEHSACh MO COAEPIKAHHIO, CNIOCOGHO B
ONpeJleJIEHHOH CTeNeHH YYHUTRIBAaTb H3MEHSIOIIHECS YCJIOBHS
00l1eCTBEHHOH KH3HH.

PaccmatpuBass HeO6XOZHMOCTb KOHKPETH3allHH NpaBa B
KayecTBe OCHOBaHHSI, 0OyCJOBJIHBAIOLIEr0 MECTO MU POJb
IODHIHYECKOA TNPAKTHKH B IIPaBOBOM  peryJHpOBaHHH?,
BaXXHO He YNYCTHTb M3 NOJsS 3DEHHs TO, YTO OTHOCHTCS K
CaMoOil NpHpoJe Cyla M HHBIX NPaBONPHMEHHTEJNbHHIX Opra-
HOB, — HX HHIHMBHAYaJIbHO-NPABOBYIO AeSTENbHOCTD.

Benb, crporo roBopsi, KOHKpeTH3alUUs OGIIMX HOPM B
TOH Mepe, B KaKo#l 3TO 06yCJIOBJEHO NMOTPEGHOCTAMH COLH-
aJIbHOH KM3HH M JIOTHKOH caMOfi NpaBOBOfi CHCTEMEI, eCTb
JleJI0 NMpaBOTBOPYECKHX opraHoB. M ecau HeHTpasbHBHIE
IOPHCAHKIHOHHBIE OPTraHbl (KaK 3TO GBbLJIO B IPOLLJIOM B He-
KOTOphiXx peweHusix [laenyma BepxosHoro Cyma CCCP)
NOAOGHYIO, He CBS3aHHYIO HENMOCPeACTBEHHO C NpaBONpHMe-
HEHHEM KOHKDEeTH3alHIo, W Jaxe Gojee yeM KOHKpETH3a-
IIHI0, TOPOH OCYLIECTBJSAIOT, TO NepeJ HAMH NMYCTb B KaKOH-
TO Mepe omnpaBjJaHHas, BbIHYXKJAEHHAsl, HO BCe XKe HMEHHO
npaBoTBOpYecKass JAesTeJbHOCTb, KOTOPYIO B IIDHHIHIE
IOPHCAHKLUHOHHBIE OPraHbl OCYILECTBJATh He AOJ/KHBL. «ITpo-
THBOBECOM» BBICOKOH HODMAaTHBHOCTH NpaBa, MeXaHH3MaMH,

3 Tymanos B. A Bypxyassas npaBoBas HIEOJOrHs, C. 290.

B aurepaType npaBHJBHO 0o6palleHO BHHMaHHe Ha TO, uTO Cylle-
CTBYIOT TaKue COLHAJbHO-MPABOBHIE «KOMIIEHCHPYIOUIMEY MEXaHH3ME,
KOTOpHIe COCOGHb <TIPHBECTH CHCTEMY B COCTOSHHE YCTOMYHBOrO paB-
HOBECHSI TIyTeM CBOEBDEMEHHOTO HCIDABJIEHHS... NapaMeTPOB B CTOPOHY
HX NPHOMHXeHHs K TPeGOBAaHHAM COLHAILHOA peaibHOCTH» (S KO0 B-
nes A. M. TlpenMer COIHAJBLHO-TIPABOBOTO HcC/AefO0BaHus. — CoOB. ro-
cynapcrBo u mpaso, 1970, Ne 8, c. 53). Takoro poxa «KoMmeHCHpYio-
IMM» MeXaHH3MOM H SIBJISIeTCS IOPHAMYECKAsl NPaKTHKaA.

4 Hago 3aMeTHTb, OLHAKO, UTO CaMO MOHSITHE «KOHKPETH3aLHs
npaBa» HCTOJKOBLIBAeTCS B JHTEpaType no-pasHoMy. O630p H KDHTH-
YecKyl0 OlleHKy CYUIeCTBYIOWHX MO JAHHOMY BONPOCY MHEHHi CM.:
CynébHas mpaKTHKa B COBETCKOR mpasopoit cucreme. ITox pea. C. H.
Bparycs, c¢. 29—40.
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oGecrneyyBalOLUMH YCTPaHEHHe ee TeHeBhIX CTOPOH M JOCTH-
JKeHHe CTPOroi Omnpe/eJIeHHOCTH NPaBOBOrO PeryJIHpOBaHHs,
IBJIETCSl He TOJIbKO NPaBOTBOPYECKasi KOHKpeTH3auus (Io-
CJIe[HSAST HMeEeT CBOM I'PaHHIBbl, 32 U3BECTHBIMH IpeJelaMH
OHa TNPOTHBOPEYHUT NOTPEGHOCTSM COLMAJNbHON XHM3HH H
MOXET CBeCTH Ha HeT JOCTOMHCTBA a6CTPaKTHO-HOPMATHB-
Horo peryJaupoBaHus). Ilogo6GHylo e 3agayy BHITNOJHSIOT
NpaBONPHMEHHTEJbHbIE OPraHBl B pe3yJibTaTe CBOeH WHIHU-
BH/lyaJIbHO-NIPaBOBO# JesTeNbHOCTH. M motoMmy cBoficTBeH-
HOe INpaBy INOBHIUEHHE YPOBHSI HOPMATHUBHBIX 00001IeHHI
BOBCe He 006s13aTesIbHO BJleyeT 3a co6ofi 60siee HHTEHCHBHYIO
NPaBOTBOPYECKYI0O KOHKPETH3aLHI0 NpaBa. 3aKOHOMEPHBIM
B JaHHOH 06JiacTH Hapsily C NMPaBOTBOPYECKOH KOHKPETH-
3allHell ABJSETCs YCHJIEHHe NesiTeNbHOCTH CyAeGHbIX U MHBIX
NpaBONPHMEHHTENbHBIX OPraHoB, o0ecneyHBaIOIIMX Ha OC-
HOBAHHH OOIUMX IOPHAHYECKHX HOPM TBOPYECKOE, COOTBET-
CTByIOlllee KOHKDETHOH CHTYallHH pelLIeHHe OPHAHYECKHX
neJ.

Y BoT B x0le H B pe3y/ibTaTe HHAMBHAYAJbHO-IIPABOBOH
JesITeIbHOCTH CyJeOHBIX M HHBIX INPaBONPUMEHHTEJNbHBIX
OpraHOB CKJIaJbIBAalOTCSl H3BeCTHble O6lIHe IPaBOBbIE IOJIO-
JKEHHsl, KOTODble MOTyT MOJYYHTb TaKke 0000leHHOe BHI-
paxKeHHe B O0COOGBIX aKTax.

ITH NOJNOXKEHHs: NeHCTBHTEJbHO KOHKDETH3HPYIOT HOP-
MBI JeHCTBYIOLIEro NMpaBa, TaK KaK B YCJOBHAX CTPOrOro
pexy¥Ma 3aKOHHOCTH HHAMBHUAYaJbHO-IPaBoBasi JesTelNb-
HOCTb NIPH BCEH €e CaMOCTOATENBbHOCTH HMeeT XapakKrep
HMEHHO TNDHMEHEeHHs NpaBa H CTPOMTCS B COOTBETCTBHH C
neicTByromuM npaBoM. ITo Toii Xe NMpHYHHE €CTb OCHOBa-
HHsl BUIETb B HHX De3yJ/bTaThl TOJKOBaHHs npaBa. Ho Bce
XKe HX HCTOYHHK ¢ (paKTHYeCKO# CTOPDOHBI Ja H HCTOYHHK
HX IODHIHYECKOTO 3HayeHHss — He B IPaBOTBOPYECTBE, a B
NpaBONPHMEHHTEJNbHOH KOHKDETH3allUH, B €HHCTBE C HHAH-
BHIyaJIbHO-NIPABOBOH  JEATENbHOCTbIO IPaBONPHMEHHTE/Ib-
HBIX OPraHOB; H IO CBOeH NMPHPOAE OHH OTHOCSITCSI HEe HeMo-
CPEACTBEHHO K HODMAaTHBHOII OCHOBe NpPaBOBOTO peryJHpo-
BaHHs, HE K IODHAHYECKHM HOpMaM, a K APYrOMY Y4acTKy
NPaBOBOH CHCTEMbl — K NPHMEHEHHIO IpaBa.

VKa3zaHHOe OTJIHYHE HeOoOXOJHMO OCOOEHHO OTTEHHTb.
ITo BHemHeMy OGJHKY 06pasyiolllHe cOAep:KaHnHe IpHAHYe-
CKOH NPaKTHKH IIOJIOXKEHHSI MOTYT GHITb BecbMa 6JIH3KH K
IOPHAHYECKHM HODMaM, H He CJyyaiHO MOPOH OHH TNOYTH B
«TOTOBOM» BHJe BOCIPHHHMAIOTCS 3aKoHoAaTeseM. M Bce
e OHH H3 «IpYroro Kpyra» npaBoBbIX siBJeHHH. Ha cxeme
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Cxema 15

HOPMATHBHASI OCHOBA TIPABOBOTI'O
PETYJIMPOBAHHS (ITPABO) U IOPUIWUYECKA(
TMPAKTHKA

HHauBHOyansHO-NIpaBOBas
(npaBONpHMEHHUTENbHAA) AEATENBHOCTD

| TonkoBaHHe I
npaBa

e

IpaBononoxeHust
| TonkoBanue 0pHaHYecKol
npaBa NPaKTHKH

e oo cng s ao

- an be e -

f

HOPMATHBHAS OCHOBA
(ITPABO)

15 rpaduuyeckn NmokKasaHo, YTO, XOTS NPAKTHKAa HaXOZHUTCA
«HeJaJeKO» OT IOPUAMYECKHX HOPM, OHH CBS3aHBl APYT C
IPYroM He HENOCPeLCTBEHHO, a Yepe3 HHAHBHAYaJbHO-TIpa-
BOBYIO (IpPaBONPHMEHHUTENbHYIO) HesiTeNbHOCTb KOMIIETEHT-
HEIX OPraHOB.

OGoCcHOBaHHe [aHHOTO TOJIOXKEHHSI TpeACTaBJsercs
Ype3BHIYAHHO CYIIECTBEHHBIM IO DSy OCHOBaHHil, B TOM
YHCJie ¢ MO3HIHHA TMOCJAeN0BaTeNbHOrO IIPOBEAEHHS HayaJl
COLMAJHCTHYECKOH 3aKOHHOCTH. Kakyio 6Bl 3HaYHTEJbHYIO
poJib B CHJY Te€X HJH HHBIX NPHYHH (Hanpumep, B Pe3yJb-
TaTe M3BECTHOrO OTCTABAHHSl 3aKOHOJATEJbCTBA) HHM Hrpaja
NpaKTHKa, B YCJOBHfIX DEXHMa 3aKOHHOCTH OHa JOJIXKHA

OCTaBaThCsl CTPO20 NOO3AKOHHOIM (NOOHOPMATUBHBIM) 06-
pasosanuem.
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Bor moyeMy Hiesi MOJAHOPMATHBHOIO XapakTepa IOpPUIH-
YeCKOH MpPAaKTHKH yTBepAHJach B KayecTBe OCHOBOINOJAraio-
Ieil B COIIMAJHCTHYECKOM NPABOCO3HAHHH, TaK IOCJeNOBa-
TeJbHO U TBEPJO NMPOBOAHTCA B IPAKTHYECKOH XH3HH CO-
IHaJHCTHYECKHX cTpaH. [Tox yriom 3peHuss Hayas colHa-
JIUCTHYECKOH 3aKOHHOCTH NpPAaKTHKa HHM B KOoeHd Mepe He
JIOJIXKHA KODPPEKTHPOBaTb HODMHI 1paBa, yCTaHaBJIHBAThb
nepBOHAyaJbHEIE HODMBI, BHOCHTb [OMNOJHEHHS H HCIpaB-
JeHHss B oOliHe HOPMATHBHBIE NpPEANHCAaHHs, CJIOBOM, He
JOJI)KHAa BBIpabaThHIBATh NOJIOXEHHs, KOTODble 6bl IPOTHBO-
peuusu 3aKOoHy, o6muM HopMmaM. Ee poap yucTO ciayxeb-
Hasl, BCloMoraTteJibHast — ofecrneyuBaTh cyAeOHyl0, HHIAWBH-
IyaNbHO-NIPAaBOBYI0 JeATEJbHOCTb KOMIIETEHTHBIX OPraHOB
NIpH NPHUMEHEHUH NpaBa.

BosgefictBOBaTh e Ha HODMATHBHYIO OCHOBY MeXaHH3-
Ma IpaBOBOr0 peryJHpOBaHHSI NMPaKTHKa MOXET TOJBKO
ONOCPeNCTBOBAaHHLHIM NyTeM — yepe3 cdepy NmpaBOTBOPYECT-
Ba, yepe3 JeATENbHOCTb KOMIIETEHTHBIX IPaBOTBOPYECKHX
opraHoB. U moao6Hoe 3HaueHHe IOPHAHYECKOH IPAaKTHKH
NpH Bcell ee HeMaJof POJH OGbACHSAETCS KaK pa3 TeM, YTO
OHa OTHOCHTCSl He K NPaBOTBOPUYECTBY, a K CyAeOHOH, HH-
JHUBHAYaJNbHO-PEryJISTHBHOA JHesiTeJIbHOCTH, K INPHMEHEHHIO
npasa.

B coBerckot lopHAHYeCKON HayKe 3HaueHHe CYAeOHOA NPAaKTHKH
He TNOJAYYHJIO A0 CHX MNOP JNOCTAaTOYHO INOJHOA OOPHCOBKH H TOYHOM
OLIeHKH.

Jlo HepaBHero BpeMeHH CaMOCTOSITEJNbHOE IOPHAMYECKOe 3HaueHHe
cyAe6GHOR NpPAaKTHKH MHOTHMH IODHCTaMH BooOlle oTpHuaJjock. Henpu-
3HaHHe HAIHM 3aKOHOJAATeJbCTBOM CYAeGHOro mpelefeHTa, T. €. oblle-
006513aTeJIbHOCTH CyAeGHOro IOCTAHOBJIEHHS NPH DAcCMOTPEHHH aHaJo-
THYHBIX Aed B GyAylleM, MOPOAHJO MHEHHe O TOM, YTO pellleHHe CY-
JaM# YTOJNIOBHHX H I'Dax{IaHCKHX JeJ MNpeNCTaBJseT OGO BCero JHILb
($opMaJbHO-JIOTHYECKHAI NpoLlecc, B Pe3yJbTaTe KOTOPOrO IPOHUCXONHT
NPOCTOe NpHJOKEHHe 33aKOHa K TeM HJH HHHM XKH3HEHHHM oG6cTosi-
TeJBCTBAM.

Mexay Tem ¢aKTHYeCKH XaBHO BceM SICHO, YTO Ge3 yuera mnpax-
THKH HEBO3MOXKHH HH JeATeJbHOCTh CYAOB (a TaKke HHLX IIpaBo-
NPHMEHHTEJbHBIX OPraHoB), HH (YHKUHOHHDOBAHHE 3aKOHOAATEJ]LCTBA,
HH IJIONOTBOPHOCTb BHBOJOB HAayKH, H 3TO, NpaBAa, NPH TNMOMOLIH pas-
JIHYHEIX TeODeTHYeCKHX KOHCTPYKHMH  OTMeYaJoch psiIOM aBTODPOB
(C. Y. Buabnsucknt, M. B. Hosuuxuit, I1. E. Opaosckuft, A. A. I[Iu-
OHTKOBCKHA # Ap.).

IToBOPOT B HAayYHHX NpPeNCTABJEHHSAX O 3HAYEHHH IOPHIHYECKOI
NPAaKTHKH HaMeTHJICH B NOCJEJHHE FOAHL.

Pewalomyio poJb B TakOM NOBOPOTe CHIrpajo OGOCHOBAaHHe HIeH
0 HEeOGXOAMMOCTH KOHKDETH3allHH NpaBa B Mpollecce NPHMEHEHHS IOpH-
RHYECKHX HOPM, OGOCHOBaHMe, NMOJYUYHBIUee Pa3BepHYTOE OCBElleHHe B
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pane pabor C. H. Bparycs®. Uerko 3ta Muciap Gbila BHCKA3aHA
A. Besunoft u B. JlazapeBEIM, N0 MHEHHIO KOTOPHX CyAeGHbIe OpraHH
OCYLUECTBJISIIOT AEATEJBHOCTb IO KOHKPETH3aUWH 33aKOHa, IpHYeM 3Ta
ZeATeNbHOCTD He CBOAMTCA K TOJKOBAHHIO IODHAHYECKHX HOPM, a BH-
paxaercs B BHpaGOTKe NPaBOMOJNOXKEHHH, KOTOPHe, XOTA M He MO-
IyT OHITb IOCTaBJEHH Ha ONHY IVIOCKOCTb C IOPHIMYECKHMH HODMaMH,
TeM He MeHee BHOCAT B NPaBOBOE ONMOCPEACTBOBaHHE OO6LIECTBEHHHIX
OTHOLIEHNH HOBHE 3/eMeHTHS., Heo6xoxuMocTh KOHKpeTH3amHH IODHIH-
UeCKHX HOPM M KaK CJEACTBHE 3TOr0 CaMOCTOSITeJbHOE IPaBoOBOE
3HaYeHHe IODHAMYECKOH NPAKTHKH NDPHU3HAHO M PSXOM APYTHX aBTOPOB
(nanpumep, A. B. Benreposum, B. II. PeyroBunm).

loBopst 0 3amerHoM cHBHre B TDaKTOBKe NPaBOBOTO 3HAUeHHS
IODHAHYECKOH NPAaKTHKH, CJeJlyeT OTMETHTb BCE XKe HeJOCTaTOYHO YeT-
KYI0 ODHEHTAalMI0 Belyllerocs 3J4ecb HayYHOro IIOMCKa, 4TO, BO3MOXKHO,
H NMOGYXKJ3aeT HEKOTOPHX IPaBOBEAOB 3aHHMATh 10 DPacCMaTpPHBAeMOl
npoGieMe NOBOJLHO HeraTHBHEe NO3HUMKH. Bexb mo xomy paccyxne-
HHl MHOTHX aBTOPOB CO3JaeTcsl BIleYaT/eHHe, YTO 3TAaJOHAMH, Xapak-
TOPH3YIOLIMMH 3HAYeHHe IOPHAHYECKON MNpPaKTHKH, SBJAAIOTCA He 4YTO
HHOE, KaK NPaBOTBOPYECTBO H IOPHAHYECKHE HOPMH, H 4YTO, CJIef0Ba-
TENbHO, T'JIaBHHA BO3HHKAOWMA B NaHHOM CJayyae BONPOC— 3TO BO-
NpOC O TOM, MOXHO JH OTHECTH aKTH, BHIPaXKAIOIlHe OPHAHYECKYIO
NPaKTHKY, K HCTOYHHKaM IpaBas,

Pasymeercs, A/ TOrO YTOGH H3MEHHTb NOROGHYIO OPHEHTALHIO,
HYXHO IPeoJoJeTh HEKOTODHE CJOXHBIUHECS CTEPEOTHNH — B 4acT-
HOCTH, NPEACTaBJEHHS O TOM, UYTO BCSIKOE IODHAHYECKOE PeryJHpOBaHHe
ecTh INpeporaTéBa TOJbKO NpPaBOTBOPUECTBA, 3aMHKaeTcs Ha HeM H
YTO co00pasHO 3TOMY BCSKOrO poja CyINeCTByIOllHe B npaBe 06-
IIHe HOPMATHBHHE IIOJIOXKEHHS — TOJIbKO IOPHAHYECKHe HOPMH, H HH-
4ero APYroro H3 Yucja OOIIHX HODMATHBHHIX IIOJIOXKEHHA B NpaBOBOR
cHcTeMe HeT H OHTb He MOXeT. MeXny TeM ecaH Hapsfy ¢ HopMa-
THBHHIM peryJHPOBaHHEM CYIUecTBYeT CyAe6GHas, HHIAMBHAYaJbHO-NpPa-
BOBasl JeATEJbHOCTb KOMINETEHTHHX OPraHoB, BHOCALlAs B INPaBOBYIO
CHCTeMY HHAMBHAYaJbHHE NPEANHCAHHS, TO JAOMKHO OHTb OYEBHAHHIM,

5 Cm., Hampumep: TeopeTHYecKHe BOTIPOCH CHCTEMaTH3alMH CO-
BETCKOIO 3akoHomateabcTBa. M., 1962, c. 152; Cygme6Has npakTHKa
B coserTckod mnpasoBoii cucreme. Ilox pexn. C. H. Bparycs, c. 8 u
cien.

6 Cm: Besanna A, Jlazapes B. Koukperusauus npaBa B cy-
ne6Ho# npaktHke. — CoB. Iloctuuus, 1968, Ne 2, c. 6—7. Bwmecte
C TeM BO3HHKaeT COMHeHHe, He NPHAAIOT JH aBTOPH IPaKTHKE IPaBo-
TBOPYECKOrO 3HAYEHHS, KOTAA IHIIYT, YTO NPH KOHKPETH3aUuH Cylie-
CTBYIOLIHe npaBHja npeoGpasylorcss B Gojee XeTandbHue, Gojee yco-
BepIIEHCTBOBaHHHE, GoJee «NOArOTOBJEHHHE» JJisi NPUMEHEHHS K JAaH-
HOMY THIy CBOeOGPasHHX 06CTOATENbCTB (TaM XKe, c. 6).

7 Cm.: IIpasotBopuectBo B CCCP. Ilox pea. A. B. Muukesnua,
c. 143—144.

8 K rakomy BuBoAy H mpuwea C. M. BuibHsHCKHA, KOTOPHH NpH-
3HaBaJ CcyAeOHYI0 TPaKTHKy OCOOEIM HCTOYHHKOM IIpaBa, TaKHM,
KOTODbIi MOXKeT KODPEeKTHPOBaTb oOlHe HOpPMH (cM.: BH b H A H-
ckuit C. U. K Bompocy 06 HCTOYHHKax coBeTckoro npaBa.— IIpoG-
JeMH comHasucTHyeckoro mnpasa, 1939, Ne 4; Oun xe. 3HaueHHe cy-
Ae6HOM IPAaKTHKH B TPaKAAaHCKOM IpaBe, — YueHne TpyAn BHIOH.
Bumn. 9. M., 1947).
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4TO CKJAAAHBAaMOLIHECs B CBA3H C Hefl H He BHIXOAfIlME 32 ee DPAMKH
HEKOTOpHe OOlHe MOJNOMEeHHs — SBJeHHA H3 cdepH NpPHMEHeHHs mpa-
Ba, KOTOpHE IMPH3BAaHH HANMPaBJATb HHAHBHAYaJLHO-NIPABOBYIO Jes-
TeJbHOCTb, HO B OTHOLUEHHH KOTOPHX HCKJIOYaeTcsi caMa IIOCTaHOBKa
BONMPOCA O HX INPHHANNEKHOCTH K HOPMaM IpaBa, K HCTOYHHKAM
npaBa. BoT mnoyemMy XapaKTepHCTHKA IIPaBONOJIOXKEHHH, H3 KOTOPHIX
o6pasyercsi lopHAHYecKas NPaKTHKa, B KayecTBe IIOJIOXEHHH, KOHKpe-
TH3UDYIOUIUX IOpPHAMYEeCKHe HOPMH, O3HAYaeT, YTO INepell HaMH Bce
Xe He IMPaBOTBOPYECTBO, a SIBJEHHS HHOIO IOPHIHYECKOrO paHra —
SIBJIEHHS IIOA3aKOHHBE, MOXHOPMAaTHBHHeE (NOJ YIJIOM 3PEHHSI OCHO-
BH MeXaHH3Ma [IpaBOBOrO pPEryJHPOBAaHHA), OTHOCSIIHecss K o06jaacTH
NIPHMEHeHHs Npasa.

VMeHHO B 3TOM HamnpaBJeHHH H HIeT Pa3BHTHe NPaBOBOH MBLIC/IH
B IODHIHYECKOR JHTEPAaType M HMEHHO B 5STOM 3aKJIOUaeTCss KOHCTPYK-
THBHHH CMBICJ CYXAEHHH aBTOPOB, IOJAraiollHX, YTO MPAaKTHKY 06-
pPasyloT <«HODMH O HOpMe»®, «0coGhle OpraHH3alHOHHO-BCIOMOraTelb-
HOr0 XapakTepa HHTepNpeTallHOHHHe NpaBHJAa»®, He HOPMH mOBeje-
HHSl, 3 HOPMH IIOHHMaHHA»!! ¥ T. I

2. PYHKUHM MOPHAHYECKOH NpPaKTHKH., Takux ¢yHKUui
TpH:

a) npasonanpasasowas (opuenTupyroujan) — GyHK-
IlHs, NPH3BaHHAas OObEeNHHHTb, NPHAATb €IHHOOGPa3HHIH,
leJeHanpaBJeHHb XapaKTep AesTeJbHOCTH IIpaBONpHMe-
HHTeJIbHHIX OPraHOB IIPH pelleHHH opHAnYeckHx Aeu. [Ipak-
THKa B JJaHHOH IIJIOCKOCTH NIpeACTaBJsieT co060# Takoi rub-
KHi, NOABHXKHBIH, YYTKHA Ha mNOTPeOHOCTH COIHAJBHOH
JKH3HH 3JIeMEHT IPaBOBOH CHCTEMBI, KOTOPHIH, NPHCOENH-
HAsCb K HODMaTHBHOH OCHOBe MeXaHH3Ma IIPaBOBOTO pery-
JHPOBaHHs, BHIIOJHSAET 3ajayy II0 OpPraHH3alHH cyAe6GHOH
H HHOH HMHAHBHAYyaJIbHO-NPAaBOBOH AeSATEJbHOCTH NpPaBOINpH-
MEHHTeJIbHBIX OpraHoB. OpraHH3allHH B TOM CMBICJE, YTO
OCHALlAIOT CYABI, APYrHe OpraHbl NMpPHMEHEHHs NpaBa KpH-
TePHSAMH, KOHKDETH3HDOBAaHHRIMH OPHEHTHPaMH, KOTOpHE
II03BOJIAIOT HAa OCHOBE IOPHAHYECKHX HOPM C yYyeTOM HAaKoOI-
JIEHHOTO OINbiTa €NHHOOOpa3Ho, H36erasi BO3MOXHBIX OLIH-
60K, pellaTb IOpPHIHYECKHE JleJla B COOTBETCTBHH C 3aKOHOM.

IOpunnueckasi mpakTHKa CO3ZaeT CBOEro poja IpaBo-
BOH KJHMAaT BOKPYT HAEHCTBYIOIUHX IOPHAHYECKHX HOPM,
ompejeJsisi XapakTep H HaNpaBJEHHOCTb HX IPHMeHEHHs
NIPH pelleHHH IOPHAHYECKHX HeJ;

9Cm.: YUepnaunes A. ®. Bonpocn TOJIKOBaHHS COBETCKOIO
npasa. Csepajyiobek, 1972, c. 45.

0 Cm: Bonaneunko H. H. AKTH TONKOBaHHS HOPM COBETCKOIO
coulpéanucmqecxoro npaBa. — Aptoped. Kaug. pucc. Caparos, 1972,
c. 13,

" Cm.: Pa6uuonuu II. M. ¥YnpoueHne 3aKOHHOCTH — 33aKOHO-
MEPHOCTb COLHAJIH3MA, . 224.
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6) npasoxoHkpeTusupyrou,as — GyHKIHS, BHpaxawollai
KOHKPETH3allHI0 NPAKTHKOH COAepKaHHA JAEHCTBYIOLLEro
npaBa, 06pa3yIOLIHX €ro HOPMATHBHBIX NpPEANHCAHHH,

IOpunnueckasi mpakTHka CyLeCTBEHHO oforaujaer npa-
BOBYIO cHCTeMYy. Ee lleHHOCTb He B KOHKpETH3alUMH KaK Ta-
KOBOH (1mofo6HYI0 3aflayy MOIJIH Gbl BHIMOJHHTb H J€ACTBH-
TEJbHO BBHIMOJHSAIOT MPAaBOTBOPYECKHE OPraHbl), a B KOHKpe-
TH3allHH npasonpumenuresvrod. OHa HHYYTh He KoJebJeT
obuiero, a6CTPaKTHOrO XapakTepa IOPHAHYECKHX HOPM
(Takoro posa OTpHUATENbHBIH pe3yJbTaT MOXET MPOH30HTH
IpH NPaBOTBOPYECKOH KOHKPETH3alHH) H B TO XKe BpeMs
JeJlaeT NMPaBO <«KHBHIM»: yepe3 06paslbl, THIOBHIE pelle-
HHS IODHIHYECKHX JeJ BHAHBI Te 0COOble I'DaHH, IOBOPOTHL
JeHCTBHS HOPDMAaTHBHBIX NpeANHCAHHH, KOTOpble 0OHapyKH-
BalOTCS MPH HX CONPHKOCHOBEHHH C MHOTOOGDa3HBIMH KH3-
HeHHBIMH cHTyauusmH. I[TosToMy, yka3biBass Ha 3HauyeHHe
IOPHAHYECKOH IIPAKTHKH B obGecneueHHH NHHAMH3Ma INpaBa,
B CMAIM'YEHHH HEJOCTAaTKOB JeHCTBYIOLIEr0 3aKOHOAATeJsbCT-
Ba, BaXHO He ymycKaTb H3 IOJsS 3PeHHs M JApyroe, camoe
CylllecTBEHHOe: YeM COBeplLIeHHee C TeXHHKO-IOpHIHYeCKOH
CTOPOHBI CTAHOBHTCSl NPaBOBasi CHCTeMa (a 3TO COBepILeH-
CTBO COCTOHT, B YaCTHOCTH, B BO3paCTaHHH yYPOBHS HOpMa-
THBHBIX 0000lLeHH), TeM Bce 6oJiee NMOBLILIAETCS 3HAYEHHe
HHJHBHYaJbHO-IPAaBOBOH JeATeJbHOCTH CyAa H HHHIX Ipa-
BOIIDHMEHHTEJbHBIX OPraHOB, a B CBA3H C 3THM H DPOJb
IOPDHAHYECKOH INPAaKTHKH. Tak YTO B3aHMOJeHCTBHe Tpex
YKa3aHHBIX 3JIeMEHTOB COAEpXKAaHHMs NPaBOBOH CHCTEMH —
HODMAaTHBHEIX NpEANHCAaHHH, HHAMBHAYaJbHBIX INpeANHca-
HHH, NOJIOXKeHHH NpaKTHKH — npHo6peraer Bce GoJsee IJy-
GOKHH, OPraHHYHHBIH XapaKTep;

B) CU2HAAbHO-UH(DOPMAYUOHHAA — QYHKUHUS TNPAaKTHKH,
BbIpaxamllas HaspeBlIHe Tpe6oBaHHS 06 H3MeHEHHH, pas-
BHTHH, COBEPLICEHCTBOBAHHH IODHAHYECKHX HOpPM. Kak muuer
B. Il. PeyroB, 1opuaHYecKasi IPaKTHKa €CTh COCTaBHAs 4aCTh
mpouecca IpaBOBOTO PeryJHpPOBaHHsS H OXHOBPEMEHHO OHa
SABJISIeTCS «IIOCTaBLUIHKOM HHpOpManuu» AJs KaHajaa obpar-
HOI CBSI3H MeXJAy HOPMaMH NpaBa H OOLIeCTBEHHBIMH OTHO-
meHHuaMH!2, TIpHueM — 3TO He NMACCHBHBHIM CHrHaJIbHHH am-
napar. IIpakTtHka BeIpa)kaeT Ha3peBLIHe NOTPEGHOCTH, ee
CHTHaJbl HOCAIT aKTHBHBIA, NOGYAMUTENbHBI XapaKrep; K
TOMY e OHH OODBeKTHBHDYIOTCS B IIpPaBOMOJIOXKEHHSX, B

2 Cm.: PeyTtoB B. Il. Craguu Bosaeficteusi iopuaHyecKoil NpaK-
THKlPiSHa pasBHTHe 3aKOHOAaTeJbcTBa. — IlpaBoBesenue, 1970, Ne 3,
c. 3
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TOM uMcCJle B MOJA3aKOHHHIX HOpPMax NpaBONPHMEHEHHs, KO-

TOpHIE BHICTYNAIOT B BHJE NPO06Pa30B IOPHAHYECKHX HOPM!3,
3. Mpasononoxenus. IOpuanyeckas mnpakTHKa Kak

NpaBoBasi PeasJbHOCTb COCTOHT H3 IIPaBOIOJIOXKEHHH.

Kaxapli akT cyga HJIH HHOTO NPaBONPHMEHHTEJILHOTO
opraHa, CBA3aHHEI C IIDUMEHEHHEM INpaBa K KOHKPETHOMY
JXKH3HEHHOMY CJIyyalo, — 3TO KpyNHLa OINbITa, H3 CYMMBI
KOTODHIX CKJafnblBaeTcsi mpaktHka. Co BpeMeHeM B OTHO-
LIEHHH OXHOTHIIHBIX, IIOBTODPSIIOIIHMXCS CHTyalHH, TeX HJH
HHBIX KaTeropuil AeJ 3TOT OIBIT IPOBepsieTcs KH3HbIO,
ofGoraiiaercsi, CTaHOBUTCA YCTOAYHMBBIM, o0obllaeTcsi B ak-
Tax BHILECTOSIIHX CYAeOHBIX H HHHIX IOPHAHYECKHX Opra-
HoB. Ho ocHOBa ero Bce e — NEPBHYHBIA, «XKHBOH» OIBIT
NIPHMEHEHHs] 3aKOHA, COLEPXKAIIHHCH B aKTaX INOBCELHEB-
HOH, TeKylled NpPaKTHKH.

CyTb 3TOro omeiTa COCTOHT B TOM, YTO B aKTax cyla,
HHHIX NIPaBONPHMEHHTEJbHEIX OPTraHOB, COJAEpIKalLHX pelle-
HHe IODHIHYECKOro JeJia, BEHIpPaXKeHO TO HJIH HHOe IpaBo-
BOe NOHHMaHHe NAaHHOH IOpPHAHMYECKOH CHTYalHH, BOIJIOLIe-
HO KOHKPETH3HPOBAHHO YCBOEHHOE IDHMEHHTEJbHO K CH-
TyalHH cOfepKaHHe IOpHAHYeCKHX HOpM. CJioBOM, ¢HKCH-
pyeTcsl cykIeHHe NPaBONPHMEHHTEJBbHOrO OPraHa, Tak HJH
HHaue KOHKPETH3Hpylolllee cOJepKaHHe 3aKOHa IO OTHO-
IIEHHIO K NaHHHIM (pakTHUYeCKHM 06CTOosATeIbCcTBaM. EciH Ol
3TO CYyXJeHHe He GblJIO pe3yJbTaToM CyAe6HOR HJIM HHOH HH-
JHUBHIYaJbHO-IPAaBOBOH AEATEJbHOCTH, TO OHO BOOOLle He
BHIXOAHJIO OBl 32 NpeJiesibl MpaBoco3HaHusi. Ho TyT oHO 06b-
€KTHBHDOBAaHO B IPaBONPHMEHHTEJbHOM aKTe, BOIJIOLIEHO
B CaMOM pELIeHHH JeJla H NMOTOMY IpelcTaBJseT coboil He-
4yrto GOJbllee H IOPHAHYECKH Gojliee 3HAYHMOE, YeM IIPOCTO
sIBJleHHe INIPaBOCO3HAHHsS, a HMEHHO OOBeKTHBHPOBaHHOE

13 AKTHBHOA CHJIOA B mNpOLecce BOCIPHATHA  COLHAJHCTHYECKHM
3aKOHOJATeJbCTBOM JAHHHIX NPAKTHKH fABJAETCA IOPHAHYECKas Hayka.
Hocratoydo pas3BHTass IOpHAHYECKAsh HAYKa —3TO H «OTGOPOUHHIA
NYHKT», H OODbeAMHAOIHHA ¢aKTop, H GopMHpYyIoOllee CPeACTBO IpPH
BOCIPHATHH COLHAJHCTHYECKHM 3aKOHOAATEJBCTBOM MAHHHX IPAKTHKH.
TeopeTHYeckHe 3HAHHSI He TOJNBKO HrPalOT HUHPOPMALHOHHYIO, KDHTH-
YeCKyl0 H NpHKIaAHyil0o poap (cm.: PeyTtos B. Il. Craguu Bo3-
JleHCTBHS IOPHAHYECKON MNPAaKTHKH Ha pa3BHTHE 3aKOHOAATeJbCTBA. —
[lpaBoBenenne, 1970, Ne 3), HO M 06ecneYHBAIOT OKOHYATEJbHYIO <«OT-
paGoTKy» MNOJOXMeHHA INPAaKTHKH, (GOpMYyJHPOBaHHE MX B KayecTBe
IODHAMYECKHX HOPM, BBEAeHHe B eIHHYI0 NIPaBOBYI0 CHCTeMy. 3aech
HabmonaeTcsl HHTepecHass 3aKOHOMEPHOCTb: YeM HHXKe CTyneHb 06b-
eKTHBM3aLHMH HODHAHYECKOM INPAKTHKH, TeM He3aMeHHMeA H OTBercT-
BEHHEA pOJb HayKH B CBOEBDPEMEHHOCTH, NOJHOTE H TOYHOCTH Yyyera
noTpe6HOCTEeH H HYXJA NPAaKTHKH.
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NpaBOKOHKpETH3HpYyIolllee CyxAeHHe. TO H €CTb NPaBomo-
JIOXEHHe.

C paccmarpuBaeMOH TOYKH 3pEHHsI IIPaBOMOJIOXKEHHS
NpeNCTaBJsAT cO60H Kak 6Bl OTOPBaBILUHECS OT CaMOro Ipa-
BOCO3HAHHSI €ro CTyCTKH — clelH(pHUYeCKHe MpaBOBHE siBJIe-
HHUS M3 cdhephl NMpaBONPHMEHEHUs, HaXOASIUHECS Ha T'paHH
NpPaBOCO3HAHHS H TaKHX OObeKTHBHPOBAHHBHIX (opM mpa-
BOBOH HefCTBUTENBLHOCTH, KaK IpaBOBble MpeNNHCAHHS —
HOpDMaTHBHble M HHAMBHAyaJbHHe. [IpHueM cTemeHb HX OT-
pHIBa OT NMPaBOCO3HAHHS H NPUOJMKEHHS K MpPEANHCaHHSM
pasiMyHa B 3aBHCHMOCTH OT (pOPMHl IOpHAHYECKOH mpak?
THKH. K

[TpaBonoJiokeHHs] Hepa3eJbHO CBSI3aHBI C JeHCTBYIOLIH-
MH IODHIAHYECKHMH HOPMaMH, CO CMBICJIOM, AYXOM JelcT-
BYIOIIEr0 3aKOHOJLATENbCTBA, HOCAT NMOA3aKOHHBIH, NMOAHOD-
MaTHBHBIA XapakTep. OHH He BXOASIT B HOPMATHBHYIO OCHO-
By MeXaHH3Ma IpaBOBOrO peryJHpOBaHHsl, He MOIYT CJy-
JKHTb CaMOCTOSTEJNbHBIM OCHOBaHHEM BO3HHKHOBEHHs IIpaB
U 005i3aHHOCTEH, KpHTePHEM INpaBOMEPHOr0 NoBeJeHHs. Bo
BCEX CJyYasiX OHH OCTAIOTCs SIBJIEHHSIMH, OTHOCSALIMMHCSA K
ob6mactu npuMeHeHus npasa. Ho, 6ynyun 06beKTHBHDPOBAH-
HEIM pe3yJbTaTOM CyAe6GHOH, HHOf HHAMBHAYAJbHO-NPAaBO-
BOH NesATeJbHOCTH KOMIIETEHTHHIX OpPraHOB, IIPaBONOJIOXKe-
HHsl, He CJIHBasACh ¢ AeHCTBYIOIIHMH HOPMaMH, NMpeacTaBJs-
IOT COOON OTHOCUTEAbHO CAMOCTOATEAbHblE npAsosble AB-
AeHus, cnelnpHYecKyl0o pasHOBHAHOCTb NMPaBOBOH peaJibHO-
CTH.

BMecTe ¢ TeM HYXHO yYUTHIBaTh M Apyroe. Tak Kak IOpH-
JHYecKasi NMPaKTHKa BbIpaxeHa B IOJOXEHHAX, KOTOpble
BecbMa 6JHM3KH K IODHAMYECKHM HOPMaM H K TOMY e He-
peaxko dopMyaupyloTCS B KauecTBe HOPMAaTHBHBIX, 3TH IO-
JIOXXEHHS] MPH U3BECTHHIX 06cTosiTesIbcTBaX (mMpH (OPMHPO-
BaHUH NMPABOBOH CHCTEMbl, NIPH 3HAYHTEJbHOM OTCTaBaHUH
3aKOHOZATEJBLCTBA OT TPe6OBAHUM XKH3HH) MOTYT IpHOOpe-
CTH M NMEpPBHYHOE 3HAYEHHE, KOTZa COOTBETCTBYIOLIHE AKTHI
CTAHOBSITCS HCTOYHHKaMH NpaBa (XOTs NMPH OTCTABAHHH 3a-
KOHOZATeNbCTBA IPABOTBOPYECTBO LEHTPAJIbHBIX IOPHCAHK-
ILHOHHBIX OPraHOB Bce e H® corJyacyercs ¢ TpeGOBaHHSIMH
3aKOHHOCTH H B JIyulleM cJlydae MOXKET pPacCMaTpHBATHCSA
JIMIIb B KayeCTBE <«BBIHYXKIEHHOrO», «MeHblIero 3Jja»). Jla
H BooOLle rpaHb MeXAy HODMAaTHBHBIMH TOJIOXXEHHSIMH
NPAaKTHKH M IODHAMYECKHMH HOPMaMH He SBJsIeTCS HeIpo-
xoxumoit, IMeHHO B npakTHke nocreneHHo (GopMHpYIOTCH,
0oTpabaTHBAIOTCA NOJOXKEHHS, KOTOPHM Kak OH TecHO B
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06/1aCTH NpPaBONPHMEHEHHS] M KOTOPHIM, B NPHHIIHIE, CYX-
JIeHO CTaTb BIOCJEACTBHH IOPHAMYECKHMH HOPMaMH.

KaTeropuss «npaBomnoJiokeHHe», BHABHHYTas H 0GOCHOBaHHas pd-
nom asropoB (C. H. Bpatycem, A. K. Besnnosr, A. B. BeHrepoBhM,
B. B. Jlazapesnm, B. I1. PeyroBuM, A. ®. Yepmauuesnm H Ap.),
Bce GoJlee yTBepXKAaeTcs B IOPHAHYECKOR Hayke.

Ectb BeckHe OCHOBaHHSI MOJaraTh, 9TO 3Ta KaTeropHs sBJseTcs
CBOEro pojfa TeopeTHYeCKOM HaxXOAKOA, HAayYHOA KOHCTPYKLHEH, HMelo-
Imefi CyLIeCTBEHHOe NepCneKTHBHOe 3HayenHe. OHa NO3BOJSIET NMPOBECTH
YeTKyI0 TPaHb MeXAY IOJIOXKEHHAMH IOpDHAHYECKOR NPAKTHKH H npa-
BOBHIMH MpeANHCaHHAMH. BMecTe ¢ TeM [aHHas KaTeropHs IOKa3H-
BaeT, YTO OOBEKTHBHPOBAHHBI ONMBIT NPABONPHUMEHHTEJNbHONH HesATeNb-
HOCTH KOMNETEHTHHIX OPraHOB HOCHT XapaKTep no.oxcexud, obaagaio-
IIHX HHTEJJIEKTYaJlbHO-BOJIEBHIM CONEPIKAHHEM M H3BECTHHIMH peryJH-
PYIOUIHMH CBOACTBAMH. A 3TO OpPHEHTHPYeT Ha TO, YTOGH OTHOCHTB-
¢l K 00beKTHBHPOBAHHHIM ()OPMaM NpPAaKTHKH KaK K peaJbHOCTH, 3Je-
MEHTY INpaBOBOH CHCTEMH H HMEHHO C TaKHX NO3HLUHHA aKTHBHO HX
H3yyaTb H HCIOJIB30BaTh B TPAKTHYECKOR HeATeJbHOCTH.

OnHo yTOUHEHHe IO BONMPOCY O INIPABOTOJOKEHHSAX IO CPABHEHHIO
C NO3ulLIMed, KOTOpylo aBTOp oOTcTaWBai paHee («[Ipo6seMH TeopHH
npasa», T. I, c. 93—101), ITpasuavuee Bcien 3a C. H. Bparycem u
A. B. BeHrepoBhM'* ycMaTpHBaTL B NPABOMOJIOXKEHHSX He OJHY H3
¢opM ropuaHMyecKofl NMPaKTHKH, a cofAepXKaHHe NPAKTHKH (KaK HTOTa,
pe3yJbTarta INpPaBONPHMEHHTEJNbHOA HeATENbHOCTH) B Uetom. OnHako
C TeM, YTOOH He ONpaHHUMBATbL IOPUAMYECKYIO MPAKTHKY OLHHMH O06-
OCLIEHHHIMH HOPMATHBHHIMM IOJOXEHHSMH B aKTaX  LeHTPaJbHHX
IOPHCAHKUMOHHEX OPraHOB H peIIeHHSMH II0 NPHHUHMIHAJbHHIM IOPHIH-
HeCKHM JleJlaM, HYXHO [epXaTb B NOJe 3PeHHs Bce MHOrooGpasue
¢opm ropummyeckofi NpaKTHKA!S, B TOM uUMCJe M TEKyUyl0 IPAaKTHKY,
Tle NPABOMOJIOXKEHHSI CYIIECTBYIOT B CKPHTOM BHJE.

ABTOpH, OTpHLAlOIIHE CYIIeCTBOBaHHe NPaBONONOXEHHA B Kavye-
cTBe OCOOGHX NPAaBOBHX SfBJEHHH, YTBEPXKAAOT OOHYHO, YTO 3TO —
JHIWb Pe3YAbTAaTH TOJKOBaHHS 3akoHoB!S. Camo no ce6Ge moxoGHoe
yTBepxieHne cmpaBefymBo. Cienyer JHIIb YYHTHBATB, 4TO B pac-
CMaTpUBaeMHIX CJyYasix pe3yJbTaT TOJNKOBAHHA CYGCTaHIHOHAJeH, OH
3adUKCHPOBaH B KauecTBe ONBHITA HHAMBHAYaJbHO-NPABOBOM JHesTelNb-
HOCTH B IPAaBONPHMEHHTEJLHOM (a HHOrZa H B 0COGOM) aKkTe H HMeH-
HO IOTOMY TOJY4YHJ OTHOCHTEJBHO CaMOCTOSITeJbHOE CYIeCTBOBaHHE
B KauecTBE 3JeMEHTa IPaBOBOM CHCTEMHI.

4. ®opMbl NpakTHKH. B COBETCKOH NpPaBOBOH CHCTEMe
OTYETJHBO PAa3jIHYaIOTCA CcJelfyioliue TPH (OpPMBI IOPHIH-

YeCcKOM TNPaKTHKH (Ha3BaHHUS YCJOBHBIE): a) TeKylias,
6) npeueaeHTHas, B) pyKoBoasmas'’.
<

14 Cm.: Cyne6Has mpaKTHKa B cOBeTckofi mpaBoBoii cHcreMe. ITox
pex. C. H. Bpartycs, c. 16 u caen.
15 Cm. mo naHHoMy Bompocy: IlpaBoBemenne, 1977, Ne 5, c. 136—

18 Cwm.: TIpaBotBopuectBo B CCCP. ITox pex. A. B. Mnuukesnua,
c. 144,

17 TTon HeckoJabKO MHBIM yriom 3penus B. H. Kapramos passu-
YaeT TPH BHAA NPABONPHMEHHTEJbHOH NPAKTHKH: NPABOPAIBACHHTEJD-
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Texyw,as — onbIT NpPHUMEHEHHsI 3aKOHOAATeNbCTBA, BHI-
PaXXeHHbI#t B PELIEHHAX CYAO0B N0 KOHKPETHHIM IOpHAHYECKHM
AenaM. dta GopMa NMPAKTHKH SIBJSETCS «NepBHYHOH», HaH-
GoJiee npocroil. Hepelko 3aech TONbKO HaMeyaloTCs JHHHU
pelleHHs TOH HJIM HHOH KaTeropuu opuanyeckux aes. Camo
NOHMMAaHHEe IODHAMYECKOH CHTYallUH, KOHKPETH3HPOBAHHO
YCBOGHHOE COlepXKaHHE HOPM «CKDBITO» B pELICHHH IOPHAH-
4ecKOro fesa, H B TaKOTrO pojJa pelleHHsX Kak Gbl CIIPSTaHO
NPaBOMOJIOXKEHHE O TNPHMEHEHHH HODMATHBHBIX IIPEAIHCa-
HHU K JaHHBIM (paKTHYECKHM OOCTOSITENBCTBAM — TOT OIBIT,
KOTOpbIfi ycBaHBaeTcss NpOo¢ecCHOHAJNbHBIM NPAaBOCO3HAHHEM
NpaKTHYeCKHX pabOTHHKOB, oforalllaeT ero M yepe3 Hero
BHOBb BJIHBAe€TCsl B NMPAKTHYECKYIO KH3Hb. DTOT ONBIT IpH
Bcefl ellle HEYCTOHYHBOCTH, NOPOfi HeONpelesIeHHOCTH B TO
JKe BpeMsl OTJIHYaeTCs CBEXEeCTbI0 HeINOCPeACTBEHHOro Co-
NIPHKOCHOBEHHS NPaBa C XH3HBIO.

IIpeyedenTHAA — ONBIT NMPHMEHEHHST 3aKOHOAATENBbCTBA,
BbIDaXKEHHBIH B NOCTAHOBJIEHHSX U ONpeJlesIeHHAX BBHICIIHX
CyHe6GHBIX, a TaKxke apOMTPaXKHBIX H HEKOTOPHIX HHBIX Op-
raHOB N0 KOHKPETHBHIM JeJlaM, HMeIOIIHM NpPHHIHIHAJbHbIH
xapakrtep (T. e. nesaM, HaHGoJiee OCTPO BBISBJISIIOIIHM CIIOP-
Hble BONPOCH NPHMEHEHHs] 3aKOHA, N0-Pa3HOMY pelllaeMbIM
HHXKeCTOSLIUMH OpraHaMy, H T. A.). Takas npakTHKa siBJf-
eTcs «IpelleJeHTHOH» MOTOMY, YTO JaeT NpeueleHT TOJKO-
BaHHUA!8, MM, TOuHee, mpeuefeHT (o6pasen) NpPHMEHEHHS
npaBa. B oTinuMe OT mnpeleleHTa KaK HCTOYHHKA NpaBa
npelefeHTHAas NPAKTHKA He BeJeT K CO3AaHHIO HOBOH IODH-
JHYEeCKOH HODMEI, a CBsi3aHa C Pa3bsCHEHHEM YXe CylIecT-
BylOlllel HOPMBI NpaBa, ¢ BBIPaGOTKOH ollpeJesIeHHOro,
«YCTOSIBLIErOCSI» IOJIOXKEHHS] O NPHMEHEeHHH HOPMHI IpaBa
N0 aHAJOTHYHBIM JesnaM!®. B NocTaHOBJIEHHSIX H OmpejeJe-
HHUAX BBICIIHX CyAeGHBIX OpPraHoB IO fAejlaM YKa3aHHOTIo
polla CcOJepKHTCS CBOEro Pojia THIOBOe pellileHHe, 06paserl
IJsl pelieHHss «uepe3 npuMep». OHH NMO3TOMY B KaKOH-TO
Mepe npuHoGpeTal0OT HOPMATHBHOe 3HaueHHeX, 3xech, CJaeNO0-
BaTeJIbHO, NPABOMOJIOXKEHHS! OOBbEKTHBHPYIOTCS yKe peaJb-
HO. Tem GoJiee, 4TO B HEKOTOPHIX CJYyYasxX B CaMOM COJepKa-

HYyl10, NPaBOKOHKPETH3HDYIOLLYIO, NpaBOBOCHOJHHTeNbHYIO (cM.: Kap-
tamoB B. H. Ilpumenenne npasa, c. 66 u caen.).

18 Cm.: Benrepos A. B. O npeueneHTHOM TOJKOBAaHHM Ipa-
BOBOX HOPMH. — Yuenne 3amuckn BHHUMC3. Bun. 6. M. 1966, c. 3.

19 CM.: Cyne6GHast NIpaKTHKa B COBeTCKO# mnpaBoBoft cucTeMe. [Tox
pen. C. H. Bparyces, c. 58.

2 CM. TaM Xe, C. 61.
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HUH TMOCTAHOBJIEHHH H ONpPEeAeJIeHHH BBICUIMX CYHeGHBIX Op-
raHoB (opMyJIHPYIOTCS OOLIHe HODPMAaTHBHbIE <CYXKAEHHS,
pasbsICHSIOIINE 3aKOH (HalmpHMep, colepkalinecs B MOCTa-
HoBJeHHsX BepxoBuoro Cyna PCOCP cyxpmeHus o KpuTe-
pHH, ompejensolleM IOPHAHYECKYIO CHJy TrapaHTHHHBIX
NHCEeM XKHJHIIHEIX OPraHoB, 06 yueTe «ceMeHHOro corJaiie-
HHsI» TIPH pellleHHH BONPOCA O pasjeJse XKHJOH mJomanu®t),
OT1ciona cyliecTBeHHOE PeEryJsiTHBHOe — B cdepe NpHMeHe-
HHsl NpaBa — 3HauyeHHe TAKOro pojaa mnpaBomoJoxeHuit. U
OTCIOZa Ke HeOOXOIHMOCTb TIIATENBHOTO HX yYeTa B NpakK-
THYECKOH JesiTeJbHOCTH, 0 yeM [laenymom BepxosHoro Cy-
na CCCP co Bceil onpeneseHHOCTbIO CKa3aHO B IOCTaHOB-
JeHHH oT 6 oktabps 1970 r. «O mepax mo aanbHefemy
YJAYYLIEHHIO NeSTeNbHOCTH CYyHeOGHBIX KOJIJIETHH MO rpax-
JIAHCKHM JeslaM BepXOBHBIX CyJOB COIO3HBIX PecmyGJHK»Z,
Oco60#t pa3HOBHIHOCTBIO NpeLeAeHTHOH NPaKTHKH sBJIs-
IOTCSl TPaBONOJIOKEHHS, CKJAAbIBaloOLlHecss B pe3yJbTaTe
NpUMeHeHHs NpaBa nmo aHaJjiorud. CaM mo cebe ¢akTt npo-
6esa B 3aKOHOJaTeJIbCTBE NMPHAAET COOTBETCTBYIOLIHM Mpa-
BONPHMEHHTEJbHBIM pELIeHUsIM NPHHLIUNHAJBbHOE 3HAaYeHHe,
BrnpoueM, HMeHHO NpPHHUHNHAJbHOE, HO He GoJee.
Pykosodau,as — ONBIT NPHMEHEHHS] 3aKOHOZATEJbCTBA,
BbIDaXKE€HHBII B OCOOBIX aKTaX LEHTPaJbHBIX CyAeOHBIX H
HHBIX IOPHCAMKIHOHHBIX OpraHoB (mocraHoBJeHusix [lieny-
moB BepxoBHoro Cyna CCCP u cow3HbIX pecny6JHK, B HH-
CTPYKTHUBHBIX NHcbMax [ocapburpaka), B KOTODHIX JaH-
Hble NPaKTHKU 0GOGILIEHHO, KBTOPUYHO» (HOPMYJHPYIOTCS B
BHJEe KOHKPETH3HDYIOIIHX HOPMAaTHBHBIX NPeANHCaHHH.
D10 — BHIcIas ¢opma npakTukH, Kotopoit B CCCP 3ako-
HoMm (cr. 3 3akona CCCP o Bepxosmom Cyne CCCP)
NPHAAaHO PYKOBOAsIee 3HaueHHe. 3/eCh ONBIT NPHMEHEHHs
3aKOHOJlaTe/JIbCTBA He CBSI3aH HENMOCPEACTBEHHO C pelleHH-
eM lopunuueckux nAeJ. IIpaBonosioxkeHus, o6pasyoliue 3Ty
BTOPHYHYIO TNPAKTHKY, BBICTYNAlOT B BHAE KOHKDETH3HpO-
BaHHBIX, ()OPMaJIbHO-ONpee/eHHbIX NPeANHCaHHA H NOTOMY
HauboJiee MOJIHO PACKpbIBAIOT CBOE€ HHTEJJIEKTyaJbHO-BoJe-
BOe COJlepKaHHe, MPHOJHKAIOTCA K HOPMATHBHBLIM IpPEAIH-
CaHHSIM NPaBOTBOpPYECTBa, K HOpMaM npaBa. BoJee Toro,
N0 CBOeMYy CYLIecTBY TaKoro poia MpeANHCAaHHA MoAvYac
KOHKDETH3HPYIOT 3aKOH IO BaXKHEHIIHM MOMEHTaM H B CH-

2t Cm.; Bioanerenn Bepxosworo Cyma PCOCP, 1972, Ne 1, c. 4
1979, Ne 1, c. 1.

2 CM.: Bioanerenno Bepxosnoro Cyaa CCCP, 1970, Ne 6, c. 25.
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Jy 3TOTO SIBJSIOTCA MOJIOXKEHHSMH, «IOCTOHHBIMH® HMETb
CTaTyC IOPUAHYECKUX HOPM.

BMecte ¢ TeM Heo6XONHMO NMOAYEPKHYTb: KOHKPETH3H-
pyollde NpPeANMCAHHs LEeHTPaJbHEIX OPraHOB IOPHCHHK-
IIHH — 3TO BCe XKe He Hopmsl npasa. Ilo OoTHOILEHHIO K Npa-
BOBHIM HODMAaM OHH INPeACTAaBJSAIOT cO60i pe3ysabTaThl O¢hH-
HHaJbHOr0 HOPMAaTHBHOIO TOJIKOBaHHs HeHCTByloOllero npa-
Ba — JIOTHYECKHMH BHIBOJIAMH U3 OJHOH, a dallle H3 HECKOJIb-
KHX CBSI3aHHBIX MeXIy cO00# I0pHIHYeCKHX HOPM, cHopMmy-
JIUDOBAHHBIX Ha OCHOBe [JAaHHBIX IOPHIMYECKOH HPaKTHKH.
[naBHOe e — OHH SBJSAIOTCA HE PE3yJbTAaTOM NPaBOTBOP-
YecTBa, a OOOOILEHHLIMH pe3yJbTaTaMH HeSITEJbHOCTH,
OTHOCsLIeHCss K HHOH cdepe NpaBoBOfi JefCTBHTEJBHOCTH,
K NpUMeHeHHIO NpaBa. M mycTh KOHKpeTH3UPYIOLIHe Mpen-
NHCaHUsl «MepepacTalT» MO BHelIHeMYy OOGJHKY, a B psne
CJIyuaeB H MO COREPXKAHHUIO TO, UTO HAOJIXKHO OBITH MpHCYLIe
IOPHAHYECKOH NpaKTHKe, BCe PAaBHO IO CBOEMY HCTOYHHKY
H N0 cBoefl NpPHpOLE OHH OCTalOTCS BCIOMOraTeJbHBIMH
HOPMaMH NpaBONPHMEHEHHUs] H He NMOKHAAIOT 3TOTO Y4acTKa
npaBoBoit neficTBUTENbHOCTH. [0 cymMMe cBOMX CBOHCTB H
NPH3HAKOB OHH TaK M He <«JIOTATMBAIOT» JO IOPHIHYECKHX
HOPM23, He BKJIOUAIOTCS B LEJOCTHYIO HOopMaTuBHyYo cHe-
TEMY — OCHOBY MeXaHH3Ma INIPaBOBOro peryJHpOBaHHs, He
HecyT Ha cebe meyaTb CBOHCTBEHHBIX €H XapaKTEPHCTHK,
H BCJEJCTBHE 3TOr0 UM He INpHCyllle TO, YTO CBOHCTBEHHO
COGCTBEHHO NPaBYy, — 3HAYEHUE nepsuULH020 HCTOUHHKA I0PH-
JUYECKON IHEPruH, MNepBUYHOrO KPHTEPHS NPaBOMEPHOTrO
TIOBeIeHHS.

Orciona chaenyer, uto, 6yAy4d HOPMATHBHBIMH aKTaMH,
nocranosyenns Ilnenyma Bepxonoro Cyna CCCP u apy-
FHX LEHTPaJbHBIX IOPHCIHKIMOHHEIX OPraHOB He SIBJSIOTCS
HCTOYHHKAMH TNpaBa, ¢opmaMH npaBa. OHH NpeACTaBJAIOT
co60l UHTepnpeTayuUOHHble AKTH, COJepxKallie HOPMAaTHB-
Hble TOJIOXKEHHSI O MPUMEHeHUU 1opudu4eckux HOPAM.

D10 npenonpenenser cBoeobpasne NeHCTBHS KOHKDETH-
3HPYIOLIHX HOPMATHBHHIX MOJIOXKEeHHH, (HOPMYJHDYEMBIX B
aKTax [EHTPaJbHBIX IOPHCAHKIHOHHBIX opraHoB. OHH Kak
pesyJsbTaT OG(HIHANLHOrO HOPMAaTHBHOTO TOJIKOBAHHs 3a-
KOHOB o6JsagaloT obpaTHON CHJOHN, HeHCTBYIOT BMecTe C
3aKOHOM M B [NPHHIHUNE NpPEKPallaloT CBOe [IeHCTBHE C
€ro OTMEHOH.

2 Cm.: Cyne6Hass mpakTHKa B COBETCKOH mpaBoBoji cucteme. [lox
pen. C. M. Bparyes, c. 26, 6.
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