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KOTHa XK€ CHOpALIMMH JMIAMH SBASIOTCS YiEHH IBYXD
PasHbiXh POJOBH, — NPUMUDUTENSMM MOTYTDH GHITH
TOABKO M3OGPaHHBIE CTOPOHAMU ITOCPEXHHKHU.

YTo6bl He yMHOXaThb NpUMBPOBB, OCTAHOBJMIOCH HA
TOMB, KaKoil ellle Bb HalllM JHH NPEACTABIAETH COGOIO
TaKb OOGCTOATENbHO M3YYEHHH! ®paHiy3aMd OHTH
amkupckuxd Ka6uross. Ilpu mmupokoms rocnoactsb
HAYalbh KPOBHO! MECTH NOCPEIHHYECTBO ABNAETCH Y
Ka6mni0b OGLIKHOBEHHBIMB CIIOCOGOMB IpEKpalleHis
POIOBLIXD MEXIO0YCOOGiit. Bri6opb nocpeaHuKoOB® 11po-
MCXOIMTD KKAbA padb IO COTJAMEHII0 CTOPOHD.
Tonbko BB TOMDB Clyyah, KOTAa NOJOGHOE COTAAlIEHIC
HE MOXETBH COCTOSATHCS, CEAbCKIll CXOAb NMPUXOIKTD
Ha TIOMOMIb TSDKYLIMMCS, Ha3Ha4as MMB OTH CeOsl
oco6aro mnocpensuka, pbako korfa mpucrynas Kb
pasGMpaTEALCTBY CIOPAa COGCTBEHHOIO BJACTHIO *).

O61epacnpocTpaHeH LMD ABASETCS MHCTHTYTB MO-
CPEIHMYECTBA ¥ Yy OGOABUIMHCTBA TIOpILEBD HaLIEro
Kaskasa, 61aroaaps rocnoicrsy b uxb cpeab poro-
Baro ycTpo#cTBa ¥ OTCYTCTBIIO BO3BHILIAIOLIEHCS HALD
podaMu rOCYIapCTBEHHOH BJjacTu. Y HapoIOBbh 4e-
YEHCKaro IIeMeHd TpeTeiickie CyabM, H3BBCTHEE
nOAb HAUMEHOBaHIEMD ,KeJIoXoi“, BHOGHpAIOTCS He
'H3D KaHAMIATOBB, BHICTABACHHBIXH CTOPOHAMH, a M3b
NOCTOPOHHUXD NOYETHHXD JHID, OGHKHOBEHHO CTa-
PHKOBDB, NpU YeMb MCTEUD BIpaBb Ha3HAYMTL ONMHA-
KOBOE 4HCAO HXDB Cb OTBBTUMKOMB, OTH I HO 5, CMO-
TP MO BAXHOCTH Abaa **).

*) La Kabylie et les coutumes Kabyles, par. A. Hanoteau et
A. Letourneux. 1873. III. 2 m caba.

**) Pyxkonucs, npuHalaexamas ceseficrsy Illanaesnixn: Cpb-
xBuis 0 KaBKa3CKHXb ropuaxb BianuxaBKa3ckaro OKpyra.
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IlpennoyteHieMd HPEXb UPOYUMH MOCPEAHUKAMU.
10Ab3YIOTCS TH, KOTOPHE N0 NPOUCXOKAEHIID CBOEMY
IPMHALIEXATD Kb IpeBHBAIIMMD ayiaMb. 3HaHIEND
o6biyaeBb aylrb Maacms crasuacs y Yevenuesn
ApryHckaro okpyra npelb BChMH ApYruMu, rOBOPHTH
r. Jlaynaesb, caup npupoasbit Yeyenenn, a noromy
TSDKOBI, KOTOPHSl HE MOTAM OHTb Pa3oOpaHH Bb Ka-
KOoMB JH60 Apyromd Mbcrh nocrynamu b Maacts *).

Ysup a1 Yeuennesb APpryHckaro okpyra, Guab
cyap Bb Maacth, Thus mas Uukepuuness cyndp Ha
Kypranb 6ansp llonrapu, a mis mrockoctHeixb Ye-
yeHleBb Cylb Bb XaHKalbckoMb ymeabh u Kar-
KaAbCKD **).

U3b Tperelickuxh M BHOOPHBIXD, KAKUMA OHU GblAM
Ha NepBHXD NOpaxb, CyAH OTH Ch TEYEHIEMb Bpe-
MEeHU CIBAAAUCD MOCTOSHHBIMM HAPONHHIMU CYHAMM.
BuiGopb CTOPOHD CMBHHMICS HAPOAHHMB M3GPaHIEMb.
Cranu Bb HUXD Ha3HAYATh JIOACH UIBBCTHHXD YMOMB,
YECTHOCTBIO, 6€3KOPHICTIEMD # GE3NPUCTPACTiEMD, IO
Boputd I. Jlaylaesb, u BO3NOXKHIM HA HUXD OOSH3aH-
HOCTb Pa3GUpaTEJLCTBA TSXKOD U NOCTaHOBKM phuue-
Hift. TlomoGHEIXD MiOXell HasWBaJM ,KaHO#“, T. e.
cTapuKaMu uau cyapsamu. Onpenbienn GuIM pa3sb Ha-
sceraa b MbcTa, Bb KOTOPHXD MOMKHH Oblau 3ach-
AaTh ®TH cCyIbM, MbcTa, moayuMBINNS HauMEHOBaHie
»XaTTaMb“, T. €. pascnpoch (OTh clI0Ba ,XaTTa“,
O3HAYaIOIIAro ,,CIPOCH‘') **¥),

*) C6opuukt cebabHill 0 KaBKa3CKUXD ropuaxbe Bumyckv VI
YeyeHcKoe mwaeMsa SO.

**) Tanb Xe 25.

**) Taub xKe.
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Y Yepkecopb Ko Havaxa I850 r. Takke He ObLIO
Ipyraro pas6upareabcTBa, kpomb Tpereiickaro. Ilo-
CPEeNHHKH Ha3HAYaNUCh KaKb, ¥ y leyenuess, Bb pas-
HoMb uncab o6bumm croponamu. , JIbao mmrcs no
ThXb 1OpD, NOKA MOCPEAHMKH He AOKAYTH Xo phiue-
Hisl, HA KOTOPOMB 06 CTOPOHEI r'OTOBH IOMMPHTBCS,
ropoputh . Kyueposh BB COCTaBIEHHOMBD UMD BB
1845 r. C6opauxt cpbabHili 06b O6GHIYASXD KaBKa3-
ckuxp ropuesb *). Bb 1841 r. AGasexu nepsuie 06-
PaTHINCL Kb YCTAHOBJEHIIO TNOCTOSIHHHXDB CYHOBY
»,MerkeMe* ¥ ux» npumbBpy sckopb mnocabaosaau
Hlancyru # Hatyxaftun **).

IIpusenensnie Hauy DpuMbBpH HEOrpaHMYEHHAroO ro-
CNOACTBA Ha MEPBHXDb NOPaxb, HA PANYy Cb CylaMu
POICTBEHHHKOBD, MOCPEIHHIECKHXD CyNOBD Npio6ph-
TAIOTh OCOGH# MHTEPECH Bb BHLY TOro, 4TO M Bb
3aKoHOLaTeAbCTBB aplCKMXD HapomHocTelt ucCTOpH-
KaMb NpaBa yIaJdoChb OTKPHTb HEPEXHUBAHIA OJHOXA-
paKTepHHXD yupexuenift. Bcero Goxsme uxb pasy-
mbeTcs, BB 3aKoHONaTeAbCTBh TBXD HapoxoBb, Yy
KOTOPHXb TOCYNapCTBEHHas BAaCThb OHJa pasBuTa
Bcero ciaaGbe; M BOTH NpHYMHA TOMY, YTO HauGoiabe
NOJHOE YKa3aHie Ha 9TOTh CYETHb NPEICTABASETD
HaMb JApeBHee 3aKOHONATENbCTBO MPAAHICKHXD Keab-
TOBb, OGCTOSATENBHO M3yYEHHOE Bb 9TOMB OTHOILIEHIM
IUAp6ya ne-YKio6ensunems. ¥Yixe Ilesaps, rosops o

*) Jeonrosuws I, 197.

**) Taub ke 201. crp. Y KaGapiuHueBh NOCTOAHHHE CYAbH
scrphuaiorca ywe Bb XV 8. Tpa6osckiit (c6. cb. o Kask. ropu.
IV B.) OyepKs Cyla M YroAOBHHXDB mpecTynxeHin Bb KaGapamm-
CKOMB OKpYrB.

13*
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coineMenHxs c¢b Mpnauanaun Bputraxn anaim.
YIOMHHAeTD O NOCTaHOBKD pblueHlt y HUXD JAMLAMH
XKPEYeCKod KacThH— ApyuiaaMu no BChMb THKGaMD:—
UyGAHYHEMD M 4acTHHMB. OHH CyAATH, TOBODHTDH
OHB, M BB cAyyab coBepiIeHIs1 KaKoro - Au6o yoGiit:
CTsa, M Bb cnopaxb O HacabacTsh uiaum Mexaxs,
onpenbass Kauiui pasb BO3HArpaXAeHie U NEHH ).
Usp sTuxs crosw llesaps ue BuaHO, oxHako, Kakoro
poaa cyaoMb ObIb CyAb APYRAOBH: NOCPENHHYEC-
KHMB, BHIOMpaEeMHMD CTOPOHAMH, UM XKe, HA060pOTDH
NOCTOSIHHHIM®D, HA3HAYAEMHMD ¥ CONCPXKUMHIMD CaMHMDb
npaBuTeabCTBOMB. OTCyTCTBIE NPAMHXDB YKasaHiit Ha
nocabauif cyeTd Bb CBA3K Cb THMBD XapaKTepOMD,
KaKo# HOCUTD Bb Mpaaumu cymb cexyaspusupoBa-
HHXB, TaKb CKa3aTh, IPYHIOBDB, T. €. YAEPXABIIHXD
Bb CBOMXDB PYKaXbh, CO BPEMEHH BBEIEHISi XPHUCTIaH-
CTBa, ONHH CBBTCKISl OYHKIIHM, NPHBOAATH HACH Kb
TOMYy y6BKIEHiIo, Y4TO CyAb APyMAOBD BB [anniu, kakp
M Cylb OAHOXapaKTepHHXb cb HHUMHU filé b Upaas-
XM — OHIB CyAOMB nocpelHudeckuMn. O6cTosTes-
HuA cBbabHIA KacaTeabHO NOCABIHArO NaeTh HaMb
nepsHil N0 BpEMEHH NaMATHUKD MPJAAHICKAro npasa—
Senchus Mor uau KHura ApeBHSAro 3aKOHa.

Ha ocroBaHi¥ H3biCKaHill cabaaunbXD X'ApGya le
JKioGensuaremws **), cabiyeTs OTHECTH 3TOTH NaMAT-
HUKD KB cepeaunt nataro Bbka. 13 ero conepixanis

*) De omnibus vero controversiis publicis privatisque cohn-
stituunt, et si quod est admissum facinus, si caedes facta, si de
hereditate de finibus controversit a estidlin decernunt, prae-
mia poenasqne constituunt.

**) Cuotpu ctp. 3.



197

BHJHO, YTO MPJAHICKOE OGIIECTBO, NPOAOJIKAS KUTh
©OpMaMK poNoBaro 6biTa, YK€ BHIBIMIO Bb 3TO BpeMs
M3B CBOE cpeibl PALD COCNOBIH i Kaaccopsh. JioGonwT-
HO NpH 3TOMB, YTO OCHOBaHIEMb Kb BhICHIEH NpaBo-
cnoco6HoCTH npu3Haetcs Bb Senchus Mor se 6aaro-
POACTBO KPOBH M HE CJHYXHJIOE COCTOsHie, a 6o-
raTCTBO, Cb OIRHOH CTODOHH, U 3HAHIE, CB APYroil.

BorarctBo BexerTds Kb BuabiaeHiio u3b o6LieR MacCH
HaceleHisl Nbaaro psna OGLIECTBEHHHWXB FPyNNb, OG-
HHMaEMBIXh OIHMMD O6IUMB uMeHeMb . Flaith“. Sen-
chus Mor OTKpHTO yKasHBaeTh Ha MaTepiaibHHIA
IOCTaTOKb, KaKb Ha NPUYMHY OGIECTBEHHHIXD pas-
An4il, roBOps: 183 YeloBbka paBHE 1O NPOHCXOMIE-
Hilo, ecau UMBIOTH ORMHAKOBOE COCTOsHie.

3Hanie, Bb CBOIO oOuepelb, SBASETCS PUIUHOIO
BO3HWKHOBEHISi COCJHOBISi CBBTCKHXD Y4YEHBIXD, WIMU
Takb Ha3. ohae* (filé)— cocaosis, pacnamaromarocs
Ha OBABIXD AecATh noapasabiaeHli, mpuyeMb OCHOBa-
HIEMD Kb OTHECEHII0 JAHHArO JMUA BB TO WA IPyroe
nojpasabienie npuaHaercss GoAblllee WIM MeHblIee
YUCAO BHIYYEHHBIXD HMb HAU3YCTh AEF€HAD MM CKa-
3aHiii. Beicliee mnoxpaspbieHie cocTaBASIOTH TaKb
Ha3. ,ollam“—auna, sHalomus no wmeHbmelr wubph
350 cxasamit. Husmee noapasnbiaenie -- joblaire“, sHa-
Hie KOTOPHXb OrPaHAYMBAETCS CEMBIO JETeHAaMH.
OtH, g nossomo ce6b Takb BHPasUTbCS, MPJAHACKiE
GaphH SABIAIOTCA Bb TO )K€ BpeMsi CNEMIANUCTaM# Bb
NUCbNEHaXb, TpaMMaTHKB, BepCHOMKAIIH, MYSHIKD,
Marid ¥ npasb wiM, ayqme ckasaTh, Bb 3HaHIM CyAel-
HHXD philenidt ¥ OPUAMYECKUXD ®OpMYyTb. Bo Bchxb
DTHXD OTHOLIEHIAXD MpJaHCKie ke Bnoamb orsbua-
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I0TH TOMYy XapakTepy, Kakoii no ciosawd IOnis Ile-
3apsi HocHau apyunn Bb Ianniu. Ecau b umcab uxs
®YHKUIA MW He BCTpbyaeMd peAHrio3HHXb, TO O0bs-
CHSieTCS 3TO ThMB, YTO Cb PacHpOCTpaHEHIeMb XpH-
CTIaHCTBa, NMEPBHS HAYala KOTOPAro OTHOCATCSH Kb
nepiolly BpeMEeHH, HENOCPEACTBEHHO NPEAIIeCTBOBaB-
ieuy usnaniio Senchus Mor'a, oyHkuiM 5TH nepeman
Kb NPEACTABUTEASMB KATOAMYECKOH iepapXi, CBhT-
CKisl )K€ ®YHKIUH OCTANUCh Bb PYKaXh NPEKHUXD ADY-
108D, noxyuusmuxs b Mpaanniu naumenosauie filé.

U3b psnoss 3TOro TO COCHOBIS CEKYAAPH3UPOBAH-
HHIXD JAPYMAOBD U BHOHPAIOTCA HPJIAHALAME HXB NO-
cpennuku. Korza wrenn filé BrcTynaiotTd BB poau
TPETEACKUXD pasbupaTeleif, OHH HOCATH OCOGOE Ha-
uMeHoBaHle ,brithem“ (6puTrems), oTKyAa aHrmickoe
uckaxesie ,brehon“. paannckis cxasanis roopsATb
HaMDb BecbMa onpelibleHHO O TOMB, YTO Ha MEpBHXDb
nopaxs Bb lpianuiu He cymecrBoBalo MHOTO CYAa,
kpoub cyaa mocperHukoBb. Bb MHeosoruyeckomd
CKa3aHiu o nepecexenin nbredt Muxe usp Mcnaniu pb
Wpaauniio, Bb CKasaHid, Bb KOTOPOMB CAbAyeTd BH-
1bTp apesnbitiiee nopbcTBoBanie 0 3aceneHIH OCTPOBA
Keapraun, rosopurcs o nbkoems Ameprums (Amer-
gim), kakb uienb filé uam yyenaro cocaosis, ph-
LIaloeMb COGCTBEHHOIO BAACThbio BCh CIOpH Mery
YJCHaMH NPHULIAro Bo#cCKa.

Bp wucropuieckyio smoxy uresu filé, roeoputs
J'Ap6ya ae-YKioGensusnb nepectaioTh GHTh GE3KOH-
TPOALHLIMH PBIIMTENAMH CYNeGHBIXD TSHKGD M mepe-
XOIATH BB NOJOXKEHIe IOPUAHYECKHXD COBBTHHKOBD
KopoJielf ¥ HapOAHHXD coGpaHifi. Dra nepewmbna BB
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UXD CyAb6bB, 3HAYMTCS B MPAAHACKHXD MCTOYHUKAXD,
NPOK3OIILIa NOTOMY, 4TO Bh OXHOMD nponecch, ussber-
HOMb BB JIATEpaTyph noah HaMMEHOBaHIEMH ,AlaJOTa
IByX’s IOKTOPOBB*, unensl filé, b kadecTsb nocpennn-
KOBh ®OPMYJMPOBAIH CBOY PHIIEHIsBb TAKHXD TEMHHXD
¥ MYJIPEHHXD BHPAXKEHIAXD, YTO CTAPBHIIMHE POXOBD
Bb Yascreph mojaiu Ha HMXD ano6y xopouio Kou-
re6apy. ,OTH JIuNa, FOBOPATD OHHM BB CBOEH Xano6b,
pasymbs GperoHoBd WiM wieHoBd filé, npucBanBaioTs
ce6b MoHomoMi0 mpaBocyMis ¥ HaykH. Mu He noHsAH
HH OJHOTO CJIOBA M30 BCETO, YTO GBLIO UMM CKA3aHO. —
Bb Buny artoro 3assiesis, kopoab Konre6aps nocra-
HOBHAB, 4TO BINpelb KXAHA GyXeTd BOpasb npuuu-
MaTh yyacTie BB cyleGHoMb npurosopb. ,Mu He
OTHIMaeMb, 3HauuTCs Bb ero phmenin, y filé Toi
poaH, Kakas MO TNpaBy NPUHALIEKUTH HMB Bb OT-
npaBieHiM NPaBOCyNisi, HO MH onpexbiseMs, 4TO
OoTHHHDB BCB NOMKHH y4acTBOBaTH Bb HEMB“.

Bp aTOMB CKasaHIM BakHA AJIS HACh OAHA MOAPOG-
HOCTb—OTO yKasaHie Ha ynortpeGieHie GperoHamu
A3bIKa, HEMOHATHArO LIS TSAXKVIIMXCS U BH3HBAIOILArO
No3TOMYy HEJOBOJbCTBO MXb phbineHiaun. Ito Hexo-
BOJbCTBO CTaBHUTCA CKa3aHieMb Bb CBfsh Cb peavop-
MOIO, CYHIHOCTb KOTOPO# CBOIMTCSI Kb YCTaHOBJEHIIO
oGueit CyneGHOM! NPaBOCIOCOGHOCTH H K'b NPHHIDKEHII0
GpEeroHosdb 0 pOJH IOPMAMYECKHXD COBBTHMKOBB.

Bs asroit nocabaueit poam TOABKO M 3HAETD MXB
Senchus Mor. Bxoasmis Bb cocTapb ero cyneGHbs
phienis ABAAIOTCA NPOLYKTOMb COBOKYNHOM KbATeNb-
HOCTH YYEHHXD IOPHCTOBbB, Chb ONHOH CTOPOHH, KO-
poJielt ¥ HapoIHHXB cobpaniif, cb xpyro#t. Hepbako
XBa Pa3AMYHHIXB TAarona ymorpebasiorcs Senchus
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Mor'oMs 115 0603Ha4eHIss XBATENBHOCTH 3THXD XBYXb
©aKTOPOBD Cyle6Haro pas6upareabcrsa. liarors
»ruccaim“ (pykaums) uiM ,berim“ (Gepumb), BB
nepepoxb 3Havammit— .npeniarath‘, Bb NaHHOMD Cay-
yab—npennarats phuieHie BhpaaeTs €060l polb
6peroxa, mnpeiaraioilaro co6paHiio HAK KOPOXIO
rotosylo eopumy phumenis. Iiarorn xe fuigillim*
(YHIKUIUM)— ,CY AUTE“ —TIepelaeTh y4acTie Kopo-
A M HapojaHaro co6paHis Bb CaMOit NOCTaHOBKE
phiueHis coo6pa3HO NPELIOKEHII0, CIBAAHHOMY UMb O
TOMDb GPETOHOMB *).

[locpensuyecTBo OCylIECTBASAEMOE HCKIIOYHTENBHO
YI€HaMM Y4YEHO-PEAUrio3Haro cOCJOBif, M3BBCTHO Ia-
nexo He oxHmMb Toibko Kexbramn. Mu sBcTphbuyaemd
ero onuHakoso y Munycosp u Pumasub, HO yxe Bb
6oabe i Menbe BhiMHpalomemd BUAB, Ha psRy Cb
NPaBUTENLCTBEHHLMU CylaMu U He Gesb whkoTopol
PerJ1aMeHTalliM CO CTOPOHbI TOCYAAPCTBEHHOM BAACTAL.

JlpeBHie MHIYCCKi€ CBOAH NMPSMO YNOMMHAIOTH O

cyab O6paMHMHa, OYEBHNHO, M36PaHHArO CTOPOHAMH
kpena. Camblif paHHIl U3D CBOLOBD, HA PALY Cb Cy-
IOMD POACTBEHHUKOBD, HE 3HAETD APYTaro cyna,kpomb
Cyla ,JUIb GOraThiXb 3HAHIEMD, OTIHHAIOMMXCSH YH-
CTOTOIO NPOUCXOXKAEHIsl, GOJNbIIMMD BO3PACTOMD, MY-
IPOCTbIO BB CY)XIEHIsiX> M PEBHOCTHIO Kb MCIOJHE-
Hll0 o6si3aHHOCTeH KacTh“ **). Ecau npuHATH BO BHU-
MaHie, YTO TOTb )X€ CBOLb NPHU3HAETD HaKOIJIEHie

*) Senchus Mor, par D’Arbois de Iubainvillc. Paris. 1881. crp.

99, 100 ¥ IOI.
**) Apastamba. Prasna II. Patala II. Khanda 29.
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3HAHIf HMCKMOYHMTENbHHMD 3aHATIEMb OPaMMHOBD, TO
Helb3s GyleTh He NpIATH Kb TOMY 3aKJIOYEH1o, YTO
BB NpUBENEHHOM CTaThh pasymbercss UMEHHO GpaMUHbD,
3HAKOMBIl Cb 3aKOHONATENbHHIMM CBOJAMH WIM Cb
astras. Oro xe nojoxexie eue Goabe phuurensHo
BHICKa3biBaeTCA Bb ApyroMs coxb, b Iayramb, ko-
TOpas, BNpoYeMb, HapaBHb cb 6paMUHOMD CBBRYIIUMD
BD astras, ynoMMHaeTd eme o Kopoab, IM4HO pasbu-
paoiieMs NPONECCH i O Ha3HAYEHHOMD UMD CYIbh *).
O cynb O6paumna, kakb 00B ONHOMb M3 BHUIOBbH
CylXa, yNoMHHal0Th ¥ Goxbe nosunie coau—SlIkHA-
Banbkis kuura II, crates 30, u Hapama kuura I, ra.
. Ho B» atuxp cBosaxb cyab OpaumMHa He Goxbe
KaKb OIMHD M3h MHOTOYMCIEHHHIXD BHIOBD Cyla, Bb
pAlLy KOTOPHXD Mbl HaXONUMb U CeMeitHbiit cyib, u
CyA’h KacThl, H Cylb CEJbCKaro CXOAa, CaAbis KoOTO-
paro gmoumHbd ymepxamuch Bb Mumm BB Takd Has.
spunchayet“.

B apesnem» Pumb wmb Tarke BcTpbyaemcs cb
©aKTOMB CyINECTBOBaHis Bb ApeBHbitiIii nepiond no-
cpennuyeckaro cyaa nontHeosb. IOpucts II B. no
P. Xp. Ilomnoxi#t, roBoputs npoe. Mypomuess, csu-
RBTENBCTBYETD, 4TO KOJUIETid MOHTU®OBD NpHHALIE-
Kano 3HaHie IOPUAMYECKUXD HODMb U 3asbibiBaHie
ucKamu, interpretandi scientia et actiones, Kakb
sHauutcs Bb TekcTh llomuoHis. ExxerogsHo omunn usb
4JEHOBD KOJUIEriM HA3HAYaICH s pa3bupaTe’bcTBa
ABaAp Mexay yacTHeMu Auuamu. llocad usnamis 3a-
KoHOBD XII Ta6auub 3TOTH NOPSANOKD NpoaepKaics

*) Gautama. XIII. 26.
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okono croxbris. HecoumnbnHo , npuGasiseTd OTH
ce6s aBTopb I'pakmanckaro Ilpasa apesnsaro Puma,
4TO OHB CyWIECTBOBaXb AOATOE BpEMS M IO MXD U3-
AaHisl *).

. O6umyo uepty BB ApesubiiiieNs 3aKOHORATEALCTBS
onuHakoBo Keasross, Unmycosr u Pumasun co-
CTaBAS€Th OrPaHMYEHIe BHIGOpa CTOPOHD NpPH Ha3Ha-
YEHIM TOCPENHUKOBD ‘WIEHAMH DEJMIiO3HO - YHEHaro
COCNOBiSi, MOHONOJM3UPYIOIIMMH BB CBOMXD pPyKaxb
OIMHAKOBO CBBTCKOE M JNyXOBHOE 3HaHIe M coO6malo-
IIMMH TIPaBY TOTH CAKPAaMEHTAIbHHA XapaKTeps, NpH
KOTOPOMb 3HaHIE€ M TOJKOBaHI€ €r0 HE MHCAMMO AAA
OGHKHOBEHHHXD TpaXIaHb, He MOCBSAIIEHAHXD Bb
TAUHCTBA PEJMIiM U HE XPaHAUIMXD BB YCTHOI nepe-
Layb IOpHIMYECKHXD NpeleleHTOBD, —eAHHCTBEHHAro
u3BECTHaro Bb TO BpeMs MCTOYHHKA Mpasa.

Ho Ha psamy cb HapOIHOCTSIMH, Y KOTOPHXD INpa-
B0 ycnbiao npio6phcTh BHIIEYKasaHHH XapaKTeps
KaKOro-TO MPHIATKa Kb PEJurid, Bb cpenb apiiCKuxb
NJIEMEHD MOryTH OHThb YKa3aHH M Takis, NPaBo KOTO-
PHXB NPOAOMKAETH OCTABATHCS PABHO HOCTYNHHND
KaKIoMy oGnidaeMb. Ho M y HuXD 3HAKOMCTBO Cb
nocabIHMMB, KaKb Bceblo OCHOBAHHOMB Ha mperne-
IEeHTaxXb, BCEro goctyndbe ThMb, 4bd NaMATH MAMH-
Hbe, T. e. KTO cTapile IPyrdXb NO BO3PaCTy, NpH-
4HHA, N0 KOTOPO# CTapHUKH, NPENNOYTHTEALHO Npelb
OCTaJIBHBIMH ¥ NPHU3HBAIOTCA Kb POJH NOCPE€IHKKOBD.
Usb ucTopuyeckuxbh HApONHOCTEN HM OXHa He npex-
CTaBiAsieTh HaMb HEOrPAHUYEHHAro TOCMOXCTBA STOM

‘) Tp. Op. ap. Puua. Mypouuesa, 77 cTp.
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cTaliM npoueccyabHaro passutis. Ilocpeanuyectso
IEpPXHUTCH Y HAXD MIM 6OKD O 60KD Cb KOPOHHBIMDB
CyRoMb, uMbsi CBOIO CNELIAIbHYIO COEpY NOACYNHO-
CTH, WIH OCYIWIECTBISETCH Bb ®OpMb HaGUpaeMbIXb
y)Ke He CTOpOHaMH, a BCEMb HApPOJOMb MENIaTOPORD,
NOCTAHOBJASIOIWMXD CBOM philleHIA BCero yamie Bb Ha-
POIHOMD COGpaHid M NMOXb YCJOBIEMDB KOHTpoAs, Tab
BCEro HapoXa, a rib HasHaYeHHHXD €ro rJaBoio Cy-
aeit. O6pa3nsl nepsaro NOpsiKa MOXHO BCTPBTHTH
lie TONbKO BB ApeBHbifwylo, HO n 6oxbe mno3AHION
9MOXy NpPaBOBaro pa3puTis, oJuHaKoBo ['epmanness u
CnaBsub, Bb NpHMBHEHIM Kb ONHHMDB, BINPOYEMb,
TPOKAAHCKUMD KbJaMb, YTO Xe KacaeTcsi JO yro-
AOBHHXB, TO OHM BBAAIOTCA MCKIIOYUTEIBHO HapOX-
HhMD WM KHSDKECKMMB CYAOMb.

Maypep®s, KoTOpHit OMHGOYHO CYHTAETD MENIaTOp-
CTBO OTJMYUTEJBHHOIO YEpTOif repMaHCKaro npomecca
¥ NBITaeTCS OGBACHUTH €r0 OCOGEHHOCTAMU HEMen-
Karo HalllOHAIbHAro AyXa, NPUBOIMTH PAAb ®AKTOBD,
JOKa3KBAIOMUXD NIpeobaajaiollee sHaYeHIe NOCPENHHU-
yecTBa Bb I'epManiu I3 u I4 BB. *) Bp cBOlO Oue-
peas JlioBepHya, aBrop®b u3sbcTHOM MOHOrpacin ,lc-
TOYHMKM TIpaBa M CyId BB ApesHe#t Pocciu“, pas6u-
pasi IOTOBOPHHS, N0 NPEUMYIMECTBY KHSXKECKis, Ipa-
MOTHI, BECbMa HArJfNHO JOKa3wBaeTh Ha HUXB roc-
noicteo Bb Pocciu Bb TeyeHin ThXb ke 13 U 14 BB.
CyAa TOCPEIHUKOBD **).

*) Maurer. Geschichte des altergermanischen.. Gerichtsuver-
fahrens. 1824, §§ 180 u 188.

**) HoBepuya, 338—344.
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okoxo croxbris. Hecounbnno, npuGasiseTs OTBH
ce6st asropp [I'paxmanckaro Ilpasa apesnaro Puma,
4YTO OHD CYUIECTBOBAND NOJArO€ BpEMS M N0 HXD H3-
JaHisa *),

. O6myio uepty Bb ApesnbiiIeMd 3aKOHOAATEABCTBE
omuHakoBo Keavrosp, Unmycosp u Pumasas co-
CTaBiAsieT> OrpaHMueHie BHGOpa CTOPOHD NpPH Ha3Ha-
YEHId TOCPEIHHKOBD YIEHAMM DEJHUr103HO - yYeHaro
COCNIOBisi, MOHONOIM3HPYIOIIMMH Bb CBOMXD pYyKaxb
OIMHAKOBO CBBTCKOE M JyXOBHOE 3HaHie M COOGIIalo-
IIMMH TIPaBYy TOTDH CAKPaMEHTANbHHI XapaKTeps, NpH
KOTOPOMB 3HaHIE€ U TOJKOBaHIE €ro He MHCAMMO AXfA
OGLIKHOBEHHBIXD TPaXKIaHb, HEe IOCBSIIEHAHXD Bb
TaUHCTBA PEJMTiH M He XPaHAIMXD BB YCTHOH nepe-
Xayb JOpMAMYECKHXD NpPENEeNeHTOBb, —€RUHCTBEHHAr0
u3BbCTHaro Bb TO BpeMsi MCTOYHMKA Npasa.

Ho Ha psfy cb HapOXHOCTSIMH, y KOTOpPHXD mpa-
B0 ycnbao npio6pbcTh BHIUCYKA3aHHHI XapakTepb
KaKOro-To MpUIATKa Kb PEJuri, Bb cpeas apifCKuX®b
MJIEMEHD MOTYTH GHTh YKa3aHH M TaKisl, IPaBo KOTO-
PHXD NPONOIKAETD OCTABAThCA PABHO AOCTYNHHND
KaKIoMy o6bidaeMdb. Ho ¥ y HMXD 3HAKOMCTBO Cb
nocabIHUMD, Kakb BCel’blo OCHOBAHHOMB Ha Ipele-
IeHTaxb, Bcero jgocryndbe Thub, 4bsA naMATh JUIMH-
Hbe, T. €. KTO CTaplle APYyr4xb No BO3pacTy, IpH-
YWHA, 10 KOTOPOH CTapHKH, NMPEANOYTHTEALHO NMpelb
OCTaJIbHHIMM ¥ NPU3HBAIOTCA Kb POJH NOCPEIHHKOBD.
Hsb ucropuyeckuxd HapOIHOCTEH HM OXHA HE Tpex-
CTaBASIETh HaMb HEOTPAHHYEHHAro TOCMOACTBA 3TOH

*) Tp. Op. ap. Puua. Mypouuesa, 77 CTp.
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CTalid mpolueccyabHaro passuTisi. Ilocpeammyectso
IEPXXHTCH Y HHXD HIM GOKDH O GOKH Cb KOPOHHEIMD
CylnoMb, UMBs CBOIO CHEelialbHYIO COEpy NOACYIHO-
CTH, WIM OCYWIECTBASETCH Bb ®OPMb H3GMPAEMLIXD
y)Ke He CTOpOHaMH, a BCEMD HAPOJOMB MENIATOPOBD,
NOCTaHOBJASIOIMXD CBOM philleHIss BCero yaimie Bb Ha-
POXHOMB COGpaHiM M NOXDb YCJOBIEMB KOHTpOJS, rib
BCEro HapoXa, a rkb Ha3HaYEHHHIXD €ro rJaBoio Cy-
aeit. O6pasun nepsaro Nopsiika MOXHO BCTPBTHTH
lile TOXbKO Bb ApeBHbiilylo, HO M Goxbe NO3AHIOW
3NOXy NpPaBOBAro PasBuTisl, OJMHAKOBO ['epMannesd u
CaaBsHb, Bb nNpuUMBHEHIM Kb ONHHMD, BIPOYEMb,
TPOKAAHCKUMD KbJaMb, YTO Xe KacaeTcsi HO yro-
JOBHHIXD, TO OHH BBIAIOTCA HCKIIOYHTENBHO HapOJ-
HHMD WM KHSDKECKMMD CYXOMb.

Maypeps, KoTOpHIit OMIMGOMHO CYUTAETD MERIATOP-
CTBO OTJMYUTEIBHOIO YEpTOif epMaHCKaro mpomecca
U THTaeTcss OGBSACHHUTL €r0 OCOGEHHOCTAMM Hbmen-
Karo HalliOHAAbHAro XyXa, NPUBONMTH PSLb GAKTOB®,
JOKa3HBaOLIXXD Npeobaafalollee 3HaUeHie NoCpe RHU-
yecTBa Bb I'epManin 13 u I4 BB. *) Bn cBolo oye-
pexb lioBeprya, aBTop®b u3pbcTHOM MOHOTpaoiu ,Hc-
TOYHMKM TIpaBa M Cyldb Bb JapesHeit Pocciu“, pasbu-
past IOTOBOPHHS, 1O NPEUMYIMECTBY KHAXECKIS, Ipa-
MOTH, BECbMa HalASHO JOKa3bBaeTh Ha HHUXB TOC-
noxcteo Bb Pocciu Bb TedeHid ThXD ke I3 H 14 BB.
CyAa NOCPEIHUKOBD **).

*) Maurer. Geschichte des altergermanischen.. Gerichtsuver-
fahrens, 1824, §§ 180 u 188,

**) Hwsepuya, 338—344.
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Yro6u Bcrphbruthcs cb npuMbpamu cosmbcTHAro
v4acTis Bb Cyab Cb OAHOH CTOpPOHB OCPENHHKOBD.
a Cb ApYro# --HApOAHHLIX'D HAH KOPOHHHXD CyAeH NpH-
XORMTCS OGpaTHTbCA Kb ApesHbitjnedt snoxb onmHa-
KOBO I€pMaHCKaro W CJAaBAHCKaro cyma, apesabiued
pasymbercs usp Thxb. cBUABTEALCTBO O KOTOPHXD
COXPaHWIH Hawb JOUIeNulie KO HACH NMAMATHHKM 3a-
KOHOJATEeAbCTBA W MHCHMEHHOCTH.

Takoit cubmadHH! NOPAROKD CyRONPOH3BOACTBA,
KaKb MHb KaxeTcs, pucyeTs Haub Canuieckas [Ipasaa.
rOBOpS O paxMMOypraxs, NOCTAHOBAAIOMIAXD MPHUTO-
BOpH BB MPUCYTCTBIM H MoAb npeichbraTeascTsout
rpaca. Koro toaeko He pasymbiu Moxbh STHMB Tep
MHHOMD ®paHIy3CKie ¥ HbMellkie ydende! u cnemi-
ANbHHIXD Cyled, ¥ OHHWXD TOALKO MOATOTOBHTEAEH
CYA€GHBIXD NPUTOBOPOBB, U BChXb CBOGONHBIXD XA-
TeAeil OKpyra, COOGPaBIUMXCSI HA COTEHHHH CXOIDb *).
Ilpuuuna Takoro pasnophuisi 0O6bACHAETCS HEBO3MOM -
HOCTBIO BHACHUTb NBACTBUTEALHOE 3HAYEHIE PaXHM-
6yproBs Ha OCHOBaHIM ONHOIO ®MJIOJOFHYECKAro pas-
fopa MXDb HauMeHOBaHIsA **). A wmexuy Thup TH OT-

*) Thonissen rxasa: L'organisation judiciaire, b ero Droit pénal
de la loi Salique. 2 ed. 1882. Paris.

) Hua ,,paxuMbypru‘‘ MoxeTn OuTh NPOU3BONHHMDL HAM OTh
cabaylouuxs AByXL CAoBb: recht—upaso u berghen—xpannts;
MAR )K€ OTh KOpHA ragin—npurosoph u burgen—oGesneunsars.
TpeTbe CAOBONPOU3BOACTBO BHBOLHTL €ro oTh KopHa rek, rig—
Goabioft u borg—nopyuureas. diocrexs-ie-Kyarsmwxs npass,
KOrlia FOBOPHUTH, Bb NpuMbYaHiH Kb ®UAOAOTHYECKOMY TOAKOBa-
Hil0 TOHATIA paxuMbyprobb: la vraie méthode historique tient
peu de compte des étymologies, quand elles sont si incertaines-
(Recherches sur quelques problemes d'histoire, ctp. 424..



205

PHIBOYHbISL YKa3aHIsi Ha POJb PaxXUMOYprosb, Kakis
Met Haxoaumb Bb Caauuecko#t llpasab, Bcero 6o-
abe coraacyloTCsi Cb NPUSHAHIEMD WUXb [OCPEIHHU-
xamd. Hayath cb TOro, YTo THTYAD 57, KO3BOJSAIO-
it ITPa®OBATH paxuMGyprom: YKJOHHBIIMXCS OTb
NOCTaHOBKH pHllEHIs MIM HApYWIMBIIAXD Bb CBOEMb
npuroBoph 3aKOHB, OYEBHIHO T'OBOPHTH O HHXD, KaKb
O CyIbSIXb H 4TO, TaKuMb OOpa3oMb, CTOUTDH BHb
ciopa 4TO HHKTO MHOM, KaKb OHM GbUIM NPH3HBAEMbI
Bb HapOAHOMD CxoXb Kb nocranosks phueniit. Turyan
57-0off YNOMHHAE€Th O CEMM paxuMOypraxb, Kakb O
JMLaXb, KOTOPHXD HENOBOJbHASA CTOPOHA BNpash noa-
BeprayTh otBbrcTBeHHOCTH. MCTONKOBHBATH €ro BB
TOMB CMHCHB, YTO 3TH CEeMb JHLUD MOFyTh OHTH 110
1IPOK3BONY BLIGPAHBl CTOPOHOIO U3b CpEelbl IMpPUCYT-
CTBYIOLIUXD, 3HA4YUTD ponoausaTs Cannyeckyio IIpasny
COGCTBEHHbIMM M3MbliLIeHIAMY, Thub Goabe, uTO ce-
MHDHYHOE 4UCIO PaxuMOYyprosb J€rko OGDBICHSETCs
caMo co60l0, pa3b GyIeTh NPUHATA Halla JOTalKa.
YHucno nocperHMKoBb OGLIKHOBEHHO GHIBAETh HEYET-
HHMB, ¥ 3TO NIOTOMY, YTO OTBBTYMKY NpeOCTaBAAETCS
npaBo MMBTH ONHMMD NOCPENHUKOMD 6OIblIE NPOTHBD
ucrua. Bp sxuxrs Xuaenepuka, ynommHaiomems o
paxuM6ypraxb, TOBOPHTCS, YTO ®aKTh NOCTaHOBKH
MMH ITIDHTOBOPOBB Bb KOPOJNEBCKOMB cyAb HOKa3bl-
BaeTCsl NpEACTaBJEHIEMb CTOPOHON Bb KOPOJEBCKil
CyAb no MeHbmed mbpb Tpexbp paxumbyprosb *).
Bcero sbpoatabe npeanofoXuTh, YTO YUCAO PaXUM-

*) Cu. Badua, Verlassungsgeschichte, tperbe usa. t. II, 4,
2, CTp. 143—1065.
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6yprosb Bb JaHHOMD cayyab He ecth cayuaitnoe, a
TO caMoe, Kakoe, CTopoHb Haumenbe GraronpisTcry-
€MOi 06hYaeMb, NMPENOCTaBICHO GbiIO HA3HAYHTDL 110
co6cTpeHHOMY Bu6GOpy. Ecau, TakuMp 06pa3oMb, Mb
IOMyCTHMD TOTb ®aKTh, YTO 82 MCTIOMB NpPH3HA-
BaJOCh MpaBo uMBTH Tpexp paxuM6yprossb, a 3a OT-
BETYMKOMD ONHHMB 6oiblle, TO BB pe3yabTarh M
Kakb pasb NOJYYHMD YIIOMHHAEMOE 57 THTYAOMD Ce-
MUpHYHOEe 4ucio paxuMbypross. Camudeckas Ilpasaa
HE TOBODUTH, KaKWMDb NyTeMb H3BBCTHHIA Juna mo-
Uagaiu Bb PsIH PaxuMGyprosb: Mo U36GpaHilo JK CO-
TEHHaro CXoia, N0 BHOOpY JH CTOPOHD, MJIM MO Has-
HayeHilo rpaoa *). Jloka3nBas HEBO3MOXHOCTH 06O
u3b 3THXD KoMOuHauit, Piocrens-1e-Kyanamics cnpa-
BenauBo 3ambyaeTd: Bcero pbpoATHBE KaKeTCs Hamb
TO,” YTO HAa 3TOTH CYETh HE CYLIECTBOBAJIO HH
3aKOHa, HH TPOYHO yCTaHOBJAeHHAro npasuiaa. Ilops-
AOKD H36paHisi paxuM6ypropb He Oblb onpenbiaend
pasb Ha Bceria M 3aBUChaAb OTH OGCTOSTENLCTBD.
Korna rpaes npu6nBarb Bb Kakyio A460 MBCTHOCTH
M OTKpHBaib Bb Hell cyle6Hoe sachbianie, Kb HeMy
CTEeKaNuCh MBCTHRIE HOTaGMM—iuua HauGoabe 3Ku-
TOYHbISI, Hau6oxbe ONHTHHISA; JMNA, KOTOPHXB CTO-
POHBI, GHITh MOXETD, 3apaHbe NpPUrJAACUIM NPHUHATL
yyacrie Bb CylneGHOMB pa3bupartenbcsb; b uncab
ApYrux® GbuiM, pasyMbercs, u I0pucTh npakTuku. Uab

*) Mab BocbMu TekcTobb Caxmyeckodt IIpaBin, HaneyaTaHRHXD
KepHoub, 1Ba TOABKO HE YIOMMHAIOTh O CEMUPHYHOMD 4HCAb
paxuMGyproeb. ITO HUCJIO 7 yNOMEHaeTcs yxe bbL Lex antiqua
(Kern. Lex Salica).
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BCEXD 3TMXD JMILD MOFJAM OHTb HA3HAYEHB PAXHM-
Gypru: OIMHD I€Hb—OXHH, Apyroi—apyrie *). lokasu-
Basi HA OCHOBAHIM ®OPMYJb COBNALEHIE MOHATIA PaXUM-
6ypracb nonatiemd boni hominis, ®iocreas-ge-Kyu-
JaHXKD y TBEPKAAETD,HAOCHOBaHIK c6opHuKa CHpMOH I,
3aKmoyaiomaro Bb ce6b oxwb pUMCKis ©OpMYIIHL, YTO
cyly paxuMGyprosdb noABBIOMCTBEHH GLLIH OXMHAKOBO
kakp Ppanku, Taks ¥ Pumasne. Bp oynkmisaxm pa-
XUMOYpProBb OHB OTIMYAETD ABb CTOPOHH: TO paxum-
6ypru ABAAIOTCA CBULBTENSIMH 3aKAIOYaEeMbHIXD TpH
HUXD CIXBAOKD, TO MOCTAHOBUTENAMH CyNEOHHXD NpPHU-
roBOpPOBB. VTa NOCABAHAS CTOPOHA OlHA HHTEpECYEeTD
Hace 3xbce. Bb Teopin Piocreas- ne- Kymwramka,
BEeCbMa OTJIMYHON OTb HalleH, M OTMBTUMD TOJLKO
pU3HAHIE MMB NOCPENHMYECKArO0 XapaKTepa paxuM-
6yprobb, HaCKOJAbKO NOCHbIHIE SABIAIOTCA CYXbSAMM.
Onu He MOTyTb GOHITh Ha3BaHH CYIbSMH, TOBOPUTDH
OHB, Bb HallleMb CMHCAB GI0Ba; oM ckopbe Hallo-
MUHAIOTD CO60I0 TPETEHCKHXD pasGHpaTeleit **).
HbkoTopre nucaTenyu noaaraioTh, YTO HUCAO pa-
XHMOYprossb 6u10 ctporo onpexbaeso. lleneas ro-
BODUTH O 7 paxumlypraxp; Pamsbexs u Bome o
12 ***), Cpb TakuMb MHBHIEMD Helb3s COTJIACHTHCS,
TaKb Kakb ©OPMyJIH M TpaMoThl HH pasy He yKa-
3bBAIOTD Ha HEUIMBHHOCTD 4UCAA pPaXUMOYProsb.
Hecounbuno, yro nocabaHee OblIO BecbMa 3Ha4H-

*) Thonissen. 80, 82, 375

**) diocreab-ae-Kyaramwxn, crp. 490.

***) Cu. Histoire de [lorganisation juduciaire en France,
Beauchet, ctp. 35; ®anb6ekb—l.a royauté et le droit franc crp. 16.

.
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teapbHo. Akt VII Bbka, rosopsi o paxumbypraxb,
3achaatoimuxs Ha cy 15 —in mallobergo, ynorpe6asiors
BHIpaXkeHie ,qui resedebant vel adstabant“, ykasmBas
ThMB caMHMB Ha TO, 4TO HBKOTOpHE M3B HHXD, HE
Haxonas mbcra Hasi cunbHIA, NpHHY)KACHH GbinM Aep-
KaThcs Ha Horaxb. CTaBs yuCIO PaxuMGYyprosdb Bb
3aBHCHMOCTb OTH BOIM CTOPOHDB, M pbuleHis rpaeca,
3aKoHOJaTeAbCTBO (PPaHKOBD BB TOXKE BpeMs onpexs-
JAETD X MUHUMAILHOE YHCAO; H 3THMD OGBSICHSETCH,
11o4yeMy Bb CTaThh 06D OTBBTCTBEHHOCTH XD 3a HE-
COrJacHOe Cb 3aKOHOMB phiueHie TFOBOPHTCA O Ha-
JoxeHiu mTpaca Ha septem de illis richineburgis,
ApYTHMM CJIOBaMM Ha 7 yeoBbKd u3b THXB, KOTOpHE
SIBUAMCH CYIbSIMH JaHHaro cayyas. Ilpurosops nocra-
HOBAAETCS PaXMMOYPraMu, Kakb BHAHO u3b Mapkyas-
®OBHIXD ®OPMYJb, 3 TAKKE U3D XKUTI CBATHXDB, Bb
NPUCYTCTBIM TPa®a ¥ GOMBIIATO MJM MEHBIIAro YUCIa
CBOGOAHHIXD JoLell: ,ante comiteia vel alms quam
plures persones ibidem residentes *) uwiu: congregata
non minima Francorum congregatione“**). Cono-
craBisis 310 cBuAbTesbcTBO Cb THMB, utd Tauuts
FOBOPHUTH O COTEHHHXD COGpaHifAixb ApeBHuX® [ep-
MaHLEBb, ¥ YTO HaMb M3BBCTHO O THXB ke cobpaHisAXD
Y aHr10CaKCOBb, Mbl MPUXOIHMB Kb 3aKNIOYEHIIO, YTO
cBoM phileHis paxuMGypru NOCTaHOBISAM BB Th cambie
IHM B BB TOMBb caMoMb .Mbcrb, korma u rab cobu
pajiCsl COTEHHH CXOXb—ITOTb HM3UIIA Oprans mo-
JUTHYECKOR BJACTH.

*) Roziere. 479, 480, 408.
**) Thonissen. 378. Acta sanctorum ordinis S. Benedicti. t.
II, ctp. 714.
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KakoBo 6hI0 OTHOIIEHIE COTEHHAro CXoma Kb Io-
CPEelHHKaMb, YTBEPKAANO0 JH OHO MX PUTOBOPH MM
nocabnsie uMbau cury camum mo ce6h; mTpavo-
BAIO JH OHO CaMO MNOCPENHMKOBB, Bb cay4ab 3a-
ABJIEHISi HEJIOBOJbCTBA MXD ABATENBHOCTBIO, HIM JKE
CyAb Halhb TNOCPEJHMKAMH TNpHHALIENANh ONHOMY
TOJbKO KOPOJEBCKOMY TPHGYHANy;—0060 BCEMD 3TOMD
Canuyeckas Ilpasna ne ropopurs HM cioBa. O6pa-
MAsCh 3a PasbsCHEHIEMD 3AHMMAIOLIArO HacCh BOMNPO-
ca kb Crannunasckumb IlpaBramb, BB KOTOpPHXH®,
Kakb JHokasano [lamcomd u Buabpolo, Haxozmrcs
TaKb MHOro MaTepiala JIsi Hbueukoit npaBoBoit
apXeoNoriM, Mb HAaXOIMMB, 4TO IO MCJAHACKOMY
Gragas npuroBops NOCpPEeIHMKOBb HE MOXXETDH COCTO-
aThcs Bb Ibaaxp 06D yGiicTBAXD M PAHEHLXD HHA-
Ye, KaKb Cb COIJacisi HapojHaro co6panis *). He
JaeTh M 9TO HaMb MNpaBa NPEANONOXUTb, HTO M Bb
apesnbitmems repMaHckoMs mponecch, KakaMb pH-
cyers ero Haubp Camuieckas Ilpasaa, okonyarensHoe
yTBEp)XIAEHI€ NOCPEIHAYECKUXD IPHTOBOPOBD 3aBUCh-
JO OTH COTEHHAro CX0Ja, KOTOPOMY TaKXKe MNpHHAA-
AEKANO H IITPadOBaHie PaXMMGYProbb, YKIOHABUIMX-
Csl OTh NMOCTAHOBKM phiIeHI WM )K€ CYIMBLIMXD HE
MO 3aKOHY (IPYTMMHM CIOBaMH—HECOTAACHO OOGHIYAIO).

Ecan Takob 6B NOPAAOKD OTHOLIEHI# COTEH-
Haro co6paHisi Kb paxuMGypramd, To Mbl Bnpabb cka-
3atk, yro Camnyeckas IlpaBia 3actaeTs MHCTHTYTH
IIOCPEIHMKOBD yXe Bh 10Xy ero suMupanis. -Ilo-
cabanie cabABl HTOrO MHCTUTYTA MCYESJM, ONHAKO He

*) Ilinnaesckit. Col03b POACTBEHHOM 3aUMTH. 82.
14
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panbe Bpemend Kapaa Beaukaro, koraa mbcro paxuu-
GYproBL-NOCPEIHUKOBD 3aHAIM CYAEOHBISI KOMMHC-
CiH CKaGMHOBD MM IIE€®EHOBD, Ha3HAYaEMHXD Npel-
cBaaTeabCTBYIOIMMD BB COTEHHOMB Cyib rpacoms,
NpH TOMDb W3b ONHOTO TOJLKO KAacca 3eMaeBAanbib-
1lEBb.

Ilpu Bcemb pascTosiHiu, OTIbaAsIOMEMD JpeBHe-
repMaHCKilt MIpb OTDH rpeveckaro BpeMmeHb [oMepa,
MBl HaXOIMMB BB NocabiHeMs IOBOJILHO GaH3KOE BOC-
npousselieHie TOro jxe nopsixa phmenis TAX6H no-
CpeAHHKaM# Bb NDUCYTCTBIM HAPOJHAI'O CXOXa, O
KaKoMb YNOMHHAETDb, Kakb Mb pasymbemn ee, Canu-
yeckas Ilpasza. OtHocaunecs ciona craxu Wmamw
(nbens XV, ctuxsd 497—508) b nepesont 'nbanya,
npUIepKMBAOIIAroCs Bb 3TOMD caydal xomsuedt
MHTEpnpeTani, racats cibayiomee:

yJaxbe MHOro Hapola TOMMMTCH Ha Topxuwb; wyvuui
Cnopd TaMmb NMOAHAACA: Cnopuau 1Ba Yexaosbka o newb,
Manh 3a y6iCTBO: M KASAACA ONMHB, 06DLABASA Hapoly,
ByATO OHDL BCE 3alAaTHAL; a APYroff OTpeKaacs BL upiemb.
OGa pbumancy, npeacrasust cenabreneit, TaxGy UXDb KOHIATH.
TpaxiaHe BKPYrDh HXh KPHYaTh, CBOEMYy AOGPOXOTCTBYS KaX-
Ablil
BBCTHUKM WIYMHBIH UXD KPHKD YKPOLUIAIOTD; 4 CTAPUK rPalcKic,
Moaya, Ha TECAHHHXD KaMHAXDL CULATDL, CPCAb CBSUIEHHATO
Kpyra;
CxumeTpsl BDL PYKHM NPIEMNIOTL OTL BECTHMKOBL 3BOHKOroao-
CHX®D;
CDh HEMH BCTAIOTh, H OQMHDL 3a APYrUMDL CBOA CyADL NpOU3HO-
CATB.
Bb kpyrd, npeas HEMH, AE€XKaTh IBa TadaHTa YUCTAro 3xaTa,
Msga 1as TOro, KTO H3b HUXD Cnpaseixnsbe npaso nokaxeTwh

KpuTuxys Tako#t cnoco6b nonumanis tekcra M-
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anl, FooMeitcTeps Bb xypHarb Cpasuureansaro 3axo-
Hosbenis, usnasaemomd Bb IlItytraprh, nposomutsh
MEKLYy TNPOYHMB TOTD B3rJAAD, YTO Bb HA3BAHHBIXD
cTMXaxb Abro MEETH O TpeTeilckoMb pasbupaTelb-
CTBb, NPOM3BOLUMOMD «UoTwp» T. €. GYKBANLHO «CBh-
IyUWMMM JIOJAbMH, TOAD KOTOpPHMUM cabayers pa-
symbTh rosoputs [ooMeidicTepp He cBumbrereit, a
NOCPENHUKOBS. JTH NOCPENHMKH PBIIAIOTD BONPOCH
HE O TOMbB, YIJIATHAA A OIHA CTOPOHA APYroit cnox-
Ha NPHYMTAIOLIYIOCS €#f NEHI0, a2 O TOMb, KaKoif u3b
XBYyXD CTOPOHD HOMKHH OHITb IPHCYIKIEHBl MOMOKEH-
Hhe NMpeXb HHMM JBA TAJAaHTA 30J0Ta, TOH-AA KOTO-
pas o6bmmaeTs, 06pallasch Kb Hapody, XaTh BCE, YErO
OTb Hesi NOTPe6yioTh, WIH €5 NPOTUBHUKY, OTKa3bi-
BaIOIEMYCH NPHHATb YTO Obl TO HH 6hLIO, OYEBUIHO,
NOAD BJAISHIEMD XOAAYAro NPEICTaBIEHIS O TOMD, YTO
KpOBb CIbIyeTh MHTb KPOBbIO M YTO NO3OPHO OTKa-
3BIBaThCA OTH MECTH 3a JAeHbrM. 3aMmbuarenpHO npu-
9TOMbB, YTO NOCPENHMKH NOCTAHOBASIOTH CBOR NPUro
BOpPD BDb NPHCYTCTBIM TOANH Hapola, o6pasyiueit H3b
ce6s cobpaHie, JXOBOABHO G6JM3KOE TO XapaKTepy
Kb T€PMaHCKOMY COTEHHOMY CXOxny *).

Caban omHOXapaKTEpHAaro CyJROyCTpPO/CTBA MOTYTb
6HTL yKasaHl M Bb JIPEBHEMDb CIaBSHCKOMD npasb u
Bb YaCTHOCTH Bb PYCCKOMb.

N3b pycckuxb CynoBb HOBropojckie Bcero ponbe
YAEP)KHBAIOTh XapaKTepdb nocpeaHnieckuxs. Iloas
npeachaaTeaCTBOMD NOCAIHHKA MM KHAXKECKAro Ti-

*) Franz Bernhoft und Georg Cohn. Zeitschrift fir verglei-
chend. Rechtswissenschaft. Stuttgart. 1879. cTp. 443—453.

14*
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yHa, T. €. Bb coobmecTBb Cb CyXbsiMu, U3GPaHHLIMMU
HapOJOMD WJH NOCTABACHHBIMM OTH KHSA3sl, BHOOpHbIE
CTOPOHaM# TNOCPENHHKH PBIUIATD OAMHAKOBO KaKb
rPaXIAHCKIA, TaKb M yroaoBHHs Abaa. By mocaaum-
4yeckoMd cyab Mbl BCcTpbyaems Bocemb 3achbuareneft
N0 HAa3HAYEHII0 OTH CTOPOHB, TNPHU YEMDB KXKAas CTO-
pOHa CTaBHTH OTH Ce6si ABYXb 6Osipb U NBYXD HMe-
HUTHIXD TPaXXAaHD (KATHH J0LK) *). B cynd o,upmrb
npeachrareseMs KOTOparo GHIb KHSIKECKIH TIYHD,
NpUCYTCTBOBaNO JecaTh 3achmareneit. Kawauwi usp
HOBFOPOJICKHXD KOHIOBB (BCBXB MXB 6blIO 5) Ha3Ha-
Yaab Bb 3TOTH CyIb 1O JBa 3achparesis, OXHOro u3b
60sip> M APYroro U3b YMCJAA MMEHATHXD TPKAARD.
CBepxp TOro, Kaxiasg M3b THKYIIMXCA CTOPOHD BH-
6upara Bb CyAb OIPHHD MO ONHOMY MOCPEIHHAKY.
9roTs nocpexnuks, uasbcTHu BB Hosropoxhs noxs
HAaMMEHOBAHIEMD «NPHCTaBa», NPHHUMAND Bb pasGHpa-
TeascTBh XbAB ¥ nocranoskb pbuenit Takoe e
ydacTie, Kakb M npoyie wieHn *).

*) Huxou. Jibron. 1V. 146. ,A Tlocaauuxy u Tucsmkomy cy-
LHTH CBOM CYIH N0 PYyCCKOMy 06H4alo, N0 mhAOBaHIl0 KPECTHOMY.
a Ha cyab nomMatd aBbMs HCTUeMb mO 1Ba GosipuHa W 0O 1Ba
My)Ka JKHTeficka (KHTIS MYXECKa) OTb KaKABA CTpaHu“ (THKY-
meftcs).—Bb Pocrosckoit abronucu ckasaro Toxe, HO Cb HbKO-
TopuMn nepewbraumu (Kyamnuas. Mcropudeckoe u3obpaxkenie
ApeBEAro cyronponssoacTsa Bu Pocciu. Crp. 29

**) Cyne6u. Hoprop. rpam.: ,A Bb Tiyeb Onpusb Gmrtu no
NPHCTaBy CO CTOPOHH JOIEMDL ROGPHMD, ,la CYIHTH HMb Bb
npasly, KpecTh ubaoBasb Ha Celt KpecTHOH rpamath. A nokxaay
6utn BO Branuwymb koMHaTB, a y Aoxkaany OWTH H3b KOHHA No
GospuHy, Aa M0 XUTHEMY, KOHMD XIONAMb Ha CyAab cuabTm, #a K
NPHCTaBOMD, 2 HHOMY HHKOMY Y IOKAaAa He 6uTH" (KyRAUNHS. 30).
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Ecau pb naustHukaxs 15 u 16 sB. eme BcTph-
YalOTCS YKa3aHis HAa NOCPeXHWYECKil XapaKTepD cyla,
TO He umbercs au, no kpaiuei mbphb, HaMekoBb Ha
9TOTHh CYETD BD ApeBHbillueMb naMATHHKD Hawero
npasa—Pycckoit Ilpasns. Peitus, Kynunemns u Iax-
MaHDB TOJKYIOTH BB 3TOMB CMHICHD I4 CTaThio KpaT-
karo tekcta Pycckoit Ilpasas, rosopsiiyio 065 u3po-
At mpenrs 12 Myxamu BB cayvyab oTkasa oTbTyMka
BHIIOJHMTbL NPHHATOE Ha ce6s ob6s3arenbctBo. Ilax-
Manb M Pellub BUAATD BB 3TUXD 12 MyKaxb M3OpaH-
HBIX'b CTOPOHAaMH [IOCPENHUKOBD, 11O LIECTH Cb KAKAOH.
Kynuneiap ke, comocrasiss 3TO YHCAO I2 Cb 4HC-
JoMb cyneit Bb cynb oapunb (no oaHoMy GOsIpUHY M
OJHOMY HMMEHHTOMY TPa)KIaHMHY OTH KaXKIaro ussm §
KOHIIOBD M MO OJNHOMY NMOCPENHMKY OTBH KaKIOH CTO-
POHB — BCEro 12) BHCKa3biBa€Th JOrajiKy, 4To Bb
Pycckoit IIpasab umbercss Bb BUIy TOTD CaMbif CyXb,
KoTophili BnocabxcTein H3BbcTens 6bab BB Hosro-
poxb noih HaMMEHOBaHIEMDB Cyda OXpHUHA ").

ab Bcero mpeniecrsyiomaro He TPYAHO NpiATH
Kb TOMY 3aKJIIOYEHIIO, YTO Bb YMCTOMDB BUIB, KaKb
yYpexieHie, Hecrosllee emle HU HOXDb YbUMDb KOH-
TpoAeMb, BHOAHB 3aBUCUMOE BD CBOEMB CYIIECT-
BOBaHIM OTH BOJM TSUKYMMXCS CTOPOHB, MNOCPEIHH-
yecTBO He Bcrpbuaerca Goabe Bb mpab HU oxHOlM
U3b MCTOPHYECKHXD HapoiHocTell Espomm.

[TousiTHo nocad sToro, kakoe phiraiouee 3xade-
Hie [Js BONMpoca O npeeMcTsb B PasBUTIM MOPSIKOBD
CyXOyCTpO#CTBa Y apiﬂcxux'b HapoaHocTel umbers

*) Kyuuunss, 37.- Peflus. Onwtd. 73. Haxumanb 122 u 123.
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®aKTD CYIIECTBOBaHIi ORHOTO TOABKO TNOCPENHHMYE -
cKaro cyla Bb Outhb wu3yyaembixp Hamun Ocetuns.
Bce ckasannHoe HaMu O mepexuTKaxb dTOH ApesHbit-
Iiedf CTam CyJOYCTPOHCTBA BO MHOTOMDB sBASETCS
NPOAYKTOMD CKOpbe JHYHLIXD HOMBICAOBD, ONHPAIO-
IMXCA HA AHAJOTIM Cb JMKMMU M BapBAPCKMMHU Ha-
POIHOCTSIMM CTaparo M HOBaro MaTEpUKa, HEXeNH
BbHIBOZOMD M3D YEPERYIOLIUXCH Bb XPOHOIOTHYECKOH
nocabroBaTessHOCTH  Xopowo 3acBEAbreabcTBOBaN-
HHXb ®aKTOBb. Bb camomd nbab, pasp namu ckasa-
HO, 4TO ApesHbitulie NaMATHUKM 3aKOHOZATEABCTBA M
NUCHMEHHOCTH TOBOPSATD YXXE O CyHIEeCTBOBaHIH GOKD
06b GOKB Cb NOCPEIHMYECTBOMD HAPONHHXB M KO-
POHHBIXD CyHAOBB, HBTH NpAMaro OCHOBaHisi YTBep-
EaTh, 4TO nocrbiHie NOSBHAMC NO3ZHbEe nep-
BbIXB, M BCAKOE TaKOE yTBEpXIEBIE €Clb Ppe3yib-
TaTh nocablylomaro orsieyenis, cxopbe soruyeckii
BHBOAB, HEXEAH I[POCTOE€ KOHCTATHPOBAHIE ®aK-
toBb. Jlonmyckas oOTcyTcTBie Ha nepBHXB NOpaxh
FOCYHapCTBEHHOH BJIACTH W  B3aUMHYIO HE3aBHUCH-
MOCTb POROBB, MBI THMD CaMbiMb IOArOTOBASEMB
TOTH BLIBOLB, UTO ApYyraro cyaa, kpomb nocpeauu-
YEeCKaro, He MOTJO GbThb Ha NEpPBHXD HOpPaxb, Kakb
HE MOXETb OHTb €ro MeXIy CyBEepeHHBIMM rocyhap-
CTBaMH, HE3HAOLIMMM Halb coGolo crapuaro. M
9TOTD OGLIA BHIBOAD Mbl IpHIAraeMb Kb apiiCKHMB
HapOJHOCTAMbB, TaKh KaKb HaXOIUMD Bb UXDb mpash
cabae nocpeanniectsa. Bece 3to omHako He Goxbe,
KaKkd JOraixu, Goibilasi WA MeHblllas BBposiTHOCTH
KOTOPHXDb 3aBUCHTH OTH COOTBBTCTBIS HalEro BH-
BOJA CBb MACCOI0 JAaHHBIXD, NMPEACTABASEMHXD ITHO-
rpaoiedf. Ho pa3p mamm Joruveckis nOCHAKH OKa-
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3biBalOTCA  oTBbualolMMK  IBACTBUTEALHOCTH 0606-
UICHISIMM, pPa3b Mbl Bb COCTOSIHIM JHOKasaTh Ha
npuMbpb ONHOKpPOBHAro cb HaMmu apilickaro Hapo-
Jla OIIIOBPEMEHHOE CYLIECTBOBAHIE U POLOBAro YCTPOii-
CTBa H NOCPENHHYECKAro Cyha, MPH INOJHOMB OT-
CYTCTBIM IIOJMTHYECKOA BJACTH M CO3JABAEMLIXD CIO
OpraHOBB NPaBOCYJisi, NPEUCTABAAEMAs HAMU IHNIOTE-
3a npio6pbraeTs Ty BhCIlylo cTeneHb BbpositHocTH,
KOTOpasi BooOle NOCTHXKMMA BB M3CAblAOBaHIAXD MO
apxeosiorii npasa. CKa3aHHEIMB OGBACHAETCS TO 3HA
yeHie, Kakoe Bb Bonmpoch o mocpeanuyectsb, Kakb
o npesubitueit oopub cyma, HrpalOTh QCETHHCKIC
0O6bliaH, a TAK)XE HEBO3MOXXHOCTL NPaBKILHOK OLbHKN
nocAbAHUXD, NPUGAM3UTENbHArO onpexbieHis Toit sno-
XH, Kb KOTOPO# JOMKHO OBITh OTHECENO NPOMCXONK-
JleHle NpolecCyalbHbXb o6biyaesb OCeTHHD M MCTO-
pHYECKaro NpPeeMcTBa MXb Cb OOHYasiMM JAPYTUXD
apiiiCKMXD HapOAHOCTEl, 663D 06CTOATEILHATO MCTO-
PHKO - CPaBHMTEIBHArO KOMMEHTapisi, 6e3b cormo-
CTaBJI€HI MXb Cb OObYAsMH, KaKb €BpONeHCKoi,
TaKb-M a3laTcKoit BbTBM BeJMKOM apifickoit ceMbu.
Taxoit KoMMeHTapilf  NPEeACTaBleHDd GblIb HaMH Bb
nepBoit uactu Hacrosme# riasn. Hawmp ocraercs
BOCIIOJIb30BATLCSl NPOJIHBAEMbIMD HMDB CBBTOMD LA
NpaBUILHArO BHSICHEHI BChxb ocoGeHHoCTed oce-
THHRCKaro CyJo)yCTpPOHCTBA, YTO Bb CBOIO OdYepelb
HOArOTOBHTDH HaMb NOYBY Kb ypa3yMbuilo ocobeHro-
creit npouneccyaibHaro npasa Oceruns. Haunemn
NpeXIe BCEro Cb roJaro KOHCTaTHPOBaHIS ®aKTOBb.

Usp pacnpoca crapukoss ayra Canyropaaub Bb
Oceriu, KakDh ¥ u3b ThxD cBbabHIA, Kakis ZalOTH O
Cyas COOPHMKH OCETUWHCKHUXD afaTOBB, Sl Y3HaNb, UTO
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Xo BojaBopeHis Bb kpab pycckuxs, Ocerunn umbau
o6bikHOBeHle phirath Bcskaro poga rbaa Tperedt-
CKHMD pa3bupareabcTBoMb. [locTosiHAArO Cyna y HUXD
He GRUIO: TSDKYMIIACS CTOPOHH BRHIGHPAJIH KaXKIas CBO-
MXD NOCPENHMKOBD Bb HEPABHOMD UMCHH; OGMKEHHas
CTOpOHa uMbJa BCEraa ONHUMB MOCPENHMKOMD GOb-
we npotusb obunbsmed, OTBBTYMKD—ONHUMD GOb-
me npotusd Mctna. Ecam kakas HuGYNb U3 CTOPOH®B
He ABAAAACh Ha pasbupaTenbCcTBO, ABAO OTKAANBIBA-
Joch Ha HeonpexbaeHHoe Bpewms, T.e. 10 ThX® DOp®,
OKa NOCpEJIHMKaMb HE yNaBaloCh 3aMaHUTh 06 cro-
POHH Ha pa36upaTeabCcTBO. 3a04HHIA philenis He Obi-
au ussbcran. HenososbHass npuroBopoMs CTOpoHa He-
pbiko octaBisia ero 6e3b UCMOJHEHis, NPENCTaBASS
THMDb CaMMMD NIPOTUBHMKY OGPATUTHCS N0 NPEXKHEMY Kb
camocyay. [Ipensuns BosmoxxHocTs Takoroucxona xbaa,
TpeTeilckie pas6upareau tpeGosanu HepbIko OTH CTO-
POHD HE TOJbKO YaCTHYHOM YIUIAThi BHKYINA, HO K NIpel-
CTaBJieHisl NOpy4UTeNel-POACTBEHHUKOBD BB HCIIONHE-
HIY MMM TNPHrOBOPA; UM XK€ CBA3HIBAIM UXD NIPELBAPH-
TEJAbHOM NPHCAroii Bb TOMB, YTO NIPUrOBOPD OYAETH UMK
ucnoaHens. Cankiielf IPUroBOPY CIYXKHJA B NEPBOMbD
cay4at OTBBTCTBEHHOCTb NOpyuHuTElEH, 2 BO BTOPOMD
CTpaxb 6esvecTisi, NOCTHTaBIIATO HAPYLIMTEAS NpH-
caru. Vcnosnenie npurosopa oGhMMM CTOPOHAMH LoO-
CTHraeMo OHIo TpeTEHCKUMHM CyabsiMu Hepbiko elie
U TaKHMB CIIOCOGOMB: y CTOPOHD NpeAb CaMbIMb Ha-
4aJOMD CyAeGHaro paséuparteabcTsa OTGMpanoCh Opy-
)Xie M BO3BpaliaioCh 3aThMb He paHblle, KaKb 10-
cab KAATBEHHaro oGBIIaHIA MCMOJHATH NPHUrOBOPS.
Jb10 Bb TOMDB, YTO BEPHYTLCS AOMON 6€3b OpYyxKis
CYUTANOCh MNOCTHIAHLIMB; TIOBTOMY BOJXel He Boaeit
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NPUXOAKJIOCH NONYMHUTLCS Pa3h NOCTAHOBAEHHOMY 1IO-
CPEIHMKaMH NPUrOBOpY.

[locpennukn wMorau OHTh BHOpPaHH HU3b JM06aro
ayJa M NMOCTAHOBASMM CBOM pbIUeHIs Bb MOGOMD Mb-
crb. Ho ocobenntiMb noveroms y Bchxb chBepHHIX®
Ocerunn, 3a uckuoyeHiend Jluropness, noab3oBa-
JUCb TMOCPENHUKH U3D 3 COCBAHHXD IPYrd Kb APYry
apesubitiiuxs cesenii: Jaroma, Llemata u Ypcro
Ha; oHu 3achaaau Bp larowb, Bp cBsimeHHoOMD Mb-
crb, umenyeMoms ,Mamusanp“ (amreas marepu, Bb-
posarHo, Boxieit Marepu). MBcro 5To pacnosoxeno
Cpenu IBYXDb yliea#, HaCTOABKO IIyGOKHXB, 4TO TH-
JKylliecss POIH, NOMBINASACH B HUX'D, MOMJIM OCTaBaTh-
csi He3aMbTHEIMM APYTb LIS APYyra, 4To GbUIO XadeKOo
HEMAJIOBAXKHBIMD OGCTOATENLCTBOMD, €CIM BCIOMHHUTD,
YTO MO PONOBOMY OOH4Al0, OGMIYMKD NOKEHD U3
Gbratb O6GM)KEHHAro, KoTophit npu mnepsoit BcTpbub
06513aHb OOpaTUThCA Kb Bo3meanio. Ilromanka, Ha
KOTOpO# pacnojaraiuch NOCPENHUKH, MOTJa BMBCTHUTD
BECbMa OIPaHMYEHHOE 4YMCIO JMI'b,—4TO U Tpebosa-
JOCh IS YCTPaHEeH1si BCAKOM BO3MOMXKHOCTH BOOPYIKEH-
Haro BMBLIATEILCTBA 3aMHTEPECOBAHHBIX'D CTOPOHD BB
tbareawrocTs cyneit. llromanxa sta aexana Ha Ta-
KOMB Pa3CTOsiHiM OTh MbCTa HaXOXJAEHISi CTOPOHD,
YTO NEPEroBOpH Cyleit He MOrAM OhiTh YCIHbIIAHbI
TsokywmmMcs. Beb atu obcrosrensctsa BubcTh B3s-
THiSl, PaBHO KaKb M GJIM3OCTb OZHOrO M3b HauGonabe
YTUMBIXD CBATHIMULD MIM JI3yapoBb, Bb KOTOPOMD
O6BUHSIEMasi CTOPOHA MOTJIa NIPUHECTH OYUCTUTENbHYIO
npucsry,—abaanu cyas v laromb nauGorbe nomy-
ASpHLIMB BB TJa3axb lpoHOB® M 3acTaBasIM MXD
o6pamathCs Kb €ro phlueHiio IpH HEAOBOALCTBE pb-
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eHieMb IPYTHXb lOCpelnuKkoBb. Pasywmbercs, o6b
aneaasuisixs Bb HamleMdb cubicab crosa y Ocertnun
ie 610 u pbuM; HO cayyau nepecmoTpa Bb Jlaromb
abaa, ye pbuieHHaro panbe Toro cylioMs mnocpex-
1IMKOBB, NMONAJAMUCh Ha KKIOMB LIary.

Cyap, 0 KoTOpoMb TOABKO uTO 1M phyub, Gorbe
He cobupaercs Bb Haromb, vo na wmberb, rab onn
cobupaics, xoceab MOXHO BUXBTH GOJblION KaMeHD,
BHICBYEHHH Bb ®opMb CKaMbH, HA KOTOpPOMD M BO3-
cbraan BHOpaHHBE CTOPOHaMH CYIbM, Bb BAXKHBIXD
ciy4yasaxs Bb 4Mcab AeBATH, a Bb MeHbe BaxkHHXDB
Bb 4YuUCHB ceMu, NATH U JaXKe TPexs.

Ytup ana cheepubixs Mponosd 6uiab Tperedckiii
cyrv Bb Jlaromb, Thup aas Tyaaptnesdp (I0KHHXD
Oceruns)—cyndp Bb Yasark, mberb, cayxusuiens
UEHTPOMD LIS XKUTeNeit oGouxd ywemit, Hapckaro n
Mamucounckaro *).

HassanHbie cyibl He HOCMIM NOCTOSHHArO Xapak-
Tepa: UXb COCTABASANM BHOPaHHHIE CTOPOHAMM NMOCPER-
HHMKM, OOHIKHOBEHHO M3 CTapMKOBb, HauGoxbe ceb-
Aymuxb Bb o6nyaxb. OrmbTUMD npu 3TOMB, 4TO
ayJbHbI CXOXDB, ,HHXaCh®, BBAABINIA aJAMMHMCTPATHB-
Hbisi AbJa, He MMBID HHKAKOTO OTHOIIEHIS Kb CYRy,
TOYb Bb TOYb, KaKb Yy HallHXb KPECTbAHB, Yy KOTO-
PHXD CEJbCKIA ¥ BOJOCTHOH CXOAD NPEACTABAAITH
wb4TO OTAMYHOE OTH BOJOCTHAro Cyxa.

He 3nas uuaro cyneGHaro paséupareancrsa, Kpowh
TpeTeilckaro, OCETUHH moABEpraaM €My He BCAKaro

*) CooGittenie cabaannoe mub Buniopoun CukoesuMn, kKuTe-
aeMb ayaa 3apomars.
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poXa CNOpHl, a TOAbKO Tb, B KOTOPHXD CTOPOHbI
NPHHALIEXKATM Kb ABYMDb pasHbIMB poiamb. IIpenu-
paTeAbCTBO POACTBEHHMKOBD MeX Iy co6oit pa3bupa-
JUCh pOAOBLIMD CTapbiiliniioio; KeHy u abrelt cyauin
MyXD # OTElb. :
Tpereitckoe pa36upaTenbCTBO BHICTYNANO HA CUEHY
TOABKO BB ThXb ClyyaXb, Bb KOTOPHXH CTOPOHH J0-
GPOBOJBHO OTKA3BIBAIUCH OTD NPHHALIEKAILAIO UMD
110 O6H4AI0 CaMOCYAa, TO4b Bb TOUYb, KAKb Bb MEXIY -
HAPOJHHEIXD OTHOIUEHIAXD YCAYTH IOCPENHHKOBD NpHU
HMMAIOTCH TOJBKO TOTHA, KOI'KA BPAXKAYiOLlie HAPOLL!
OTKaXXyTcsi oTh Naxbibilliaro philexis cnopa cunoo.
IIpeacraBieHHbe HaMi ®aKTh HE TEPUATDH MHAro
TOJKOBaHISl, KpoMb cabayiowaro. I3 Havana Heaa-
BHCHMOCTH POJOBb BHITeKaeTh y OceTuHb, Kakb My
APYTHX> PA3HOMIEMEHHBIXD Cb HMMU HApOAHOCTEIl,
OJHOBPEMEHHOE CYLIECTBOBAHIE TOJBLKO ABYXD BHAOBD
cyae6GHaro pa3bupatenbCcTBa: CyAa POACTBEHHUKOBD
ans BChbXb CIOpPOBD MEXIy COpPOIMYaMM M Cyla I110-
cpexnuyeckaro. Otpbuas AEMOKPaTHUECKOMY Xapak-
TGPy OCETMHCKaro oGILecTBa, OTCYTCTBIO Bb €ro
cpexb opraHd3oBaHHaIrO Ha KacTOBOMD Haudanb, 3awm-
KHYTaro pejurio3fio-y4eHaro COCJOBIsi, NOCpPeIHM'IC-
ckiit cyap Bb Ocetin, He Bb npuMbpb XpesHe-Kelnh
THYECKOMY, MHLYCCKOMY HJM PHMCKOMY, SIBASI€TCS Ch
XapaKTepPOMb CyJa BCECOC.IOBHAro H Bb 3TOMDb OTHO-
UICHIM 6awxke CTOMTh Kb ThMB o6pasuams nocahi-
HATO, KaKie Ha NpaBax’b NepeXxuBaHiil NpeacTasasieTd
apesubitimee 3akoHomarensctBo Caapsub M epuman-
uesb. Takd Kakp npuMbHAEMHIMB Bb TpETEHCKHXD
phbiuenisixs npasoMs ssasiercs Bb Oceriu npaso o6bi-
HOE, XpaHHTCACMB KOTOPAro CAYXKHTDH lpelanie, TO
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NPEKAOHHBI! BOSPACTD, Npeanonaraloliii HauGobitee
3HAKOMCTBO Cb MOCIbAHMMD, BB CBSA3M Cb ThMB yBa-
KeHIeMb, KaKUMDb BOOGIIE OKPYKAIOTh €ro YCTPOEeH-
HbISl HA KPOBHOMB Hauakxb HapOZHOCTH, ABISETCH BbH
Ocertiu riaBHHIMB yCJHOBIEMB IJSl TOrO, YTOOM GOHTBH
BHIOpaHHEIMD Bb 4YHMCIO nocpeluukoBs. Kaxs m mo-
BCiONy, TAB MOCPENHUYECTBO YAEpXalo e€me CBOil
apxamyeckiit xapakrepb—y Yeuenuesn, Yepxecosn
M JPYTHXD KaBKAa3CKUXb TOPLEBD *), NMOCPEAHMKH Bb
OceTiH BHOUPAIOTCA CAMUMM CTOPOHaMM, TpPH YeMh
OIHOW U3D CTOPOHB, KaKb U y caaudeckuxp Ppan-
KOBB, — cTOpoHb orBbTyMKa, xo3BOAAETCA BHOpaTh
OIHMMB 4€NOBBKOMB GoJiblile TpPOTHBD Apyro#t. Lb-
JaeTcsi 9T0 Cb Tolo ubabio, 4To6H cabaaTh BO3MOX-
HUMDB philieHie GOJbIIMHCTBOMD, NaXKe MPH YNOPHOIl
3alUTh NOCpPEeIHUKAMM KaXKAO0A CTOPOHB UHTEPECOBD
pui6paBiue#t uxb ceMbd. Takb Kaxb Tawe ubap Mo-
KeTh ObTb NOCTUTHYTA U HHBIMB HYTEMb—IyTeMb
nocabayomaro BH6Opa CaMUMM TOCPEIHUKAMHU, NPH
pa3nbieniy roJocoBb NOPOBHY, ONHOrO U3b X CPelH
LIS OKOH4YaTeAbHaro phinenis xbaa, To Takoit mops-
IOKb, Rocenb npakruxyembii CBaHETaMH ¥ FOPCKHMH
Tarapamu, co6monaercs nepbaxo u Ocerunauu. [Ipu-
HUMacMas I[OCPEIHHUKAMM MPHCATA CBASHBACTDH HXb
cosbcTh conpoBoXaalollleil ee Yrpo3o#t BCEBO3MOX-
HHXD 6BACTBIN—KaKD LIS KMBYMMXD NOKOABHIN, Takb
M IS TPSAYIIUXD U YCOIILMXD, U HE NO3BOJSETD UMD

*) CM. Bb YaCTHOCTU O ropckuxb Tarapaxt u Csaseraxs,
CTaThy HaMeyaTaHHbis MHOW ¥ npoe. MeaHiokoBuML Bn ,Bhcr-
uuxh Esponn“ 3a 1886 r.
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cIBaaTBCS MCKIMOYMTENbHEIME 3alIMTHAKAMU MHTEpe-
coBb BhIGpaBuieit uxb cToponsl. Kakb u noscioay, rub
CyXb TIOCPEAHHKOBD SIBASETCH BNONHE >KUIHEHHBIMD
y4pexieHieMd, 0 nepecMoTpb WaM yTBEpIKAEHIU ero
phbieHiit HapoIHHMB cxonoMb Bb OceTi HBTB M no-
MuHy. Bb 3ToMB OTHOWIEHIM OCeTHHCKie Oo6hYau pH-
CyloTh HaMb TOpSNOKD Bemle#t Goabe apxaumueckil,
HeXelH TOTH, Kako#f BhICTyNaeTh U3b M3YueHis TeK-
crobb Camnueckoit IIpasnsl. Bynyun okonuyarenbubiMu,
TIPUTOBOPHI TIOCPENHUKOBD BCe e HocATh Bb Ocetin
®aKyJAbTaTHBHBIA XapaKTepb, M HTOTDH XK€ XapaKTepb
BEICTYNAETD BCIORY, I'hb rocynapcTBeHHasi BIacTb He
NpUHAMAETD Ha Ce6Sl MUCCIM TpPHHYXMTENbHArO BHI-
nonnens npurosoposs. Ilo csoeit cunb Ttpereiickoe
phiuenie sBasercss He Goabe, Kakb corjameHieMd,
CBoero poxa IOrOBOPOMb, Kb KOTOPOMY 103TOMy npPH-
wbHUMB TB cambist TpeGoBaHis O6blYast, KaKis BHCTaB-
JSIOTCA UMB [0 OTHOLIEHNO Kb NOPAAKY 3aKMIOYeHis
IoroBopoBh BooGuie. OTcioaa Bb 4acTHOCTH TpeGo-
BaHie, YTOGHl YaCTUYHAS Peanu3alis OCyXAEHHON CTO-
POHOI NOCTAHOBJIEHHAr0 NIPOTUBD HEsl HIPUroBopa Ghiia
6u npou3selicHa Ha Mbcrh, nawe panbe o6bsBieHis
ero cozepxaHiu. Orcioia e npasuio O TOMB,
4yTOGbl MNPUIOBOPD, Kakb NpeicTaBAsioOWid Cco60i0
npocToe corxauleHie, 6brb CKphieHs npucsroi uiu
NOPY4YHTEALCTBOMB, T. €. ThMB cnoco6omn obesne-
yeHist, kakoe o6byHOe npaBo OCETHHD BLICTABASAETDH
MO0 OTHOWIEHIIO KO BCHKAro poja IOTOBOPaMb.
O6liee 3akmoyeHie. Kb KOTOPOMY NPUBOIMTD HACh
PAXLD BHIIEH3IOKECHHHIXD NAHHHX'D, COCTOUTH BB NIPH-
3HaHIM NOCPENHMYECTBA IpeBRBAILUMD M oblepacnpo-
CTPaHEHHHIMB BUAOMB CyAe6HAro pa3GUpaTeNbCTBa.
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Y Hapolosb, NpPEeACTaBAAIOLINXD JUllb CjlabHe 3a-
YaTKM COCJOBHOJ OPraHH3alliu, KaKb, Hamp., y APes-
HUXD TEPMAHUEBD WM CIaBsiHb, a Bb Halle BpeMs Y
OcertuHs, nNoCpeHUIECTBO HOCUTD BNOJAHB JEMOKpa-
THYeckiit xapaktepb. Tpereiickua pbulenis nocra-
HaBASIOTCH JMUAMM, BHIOpDAHHLIMM CTODOHaMHM. M3h
BCErO B3POCJAro HaceJeHisi My>Xeckaro noJa.

Hpyroe nbno y napomos®s, yxe ycnbpimuxs BuIb-
JUTb U3 CBOEH Cpelbl KJacCh WKPEUuoBb—IOPHCTOBD.
[Tocpeanunuecrso nepecraeTd GuTh Bb 3TOMDB Ciy4yab
BCECOCJIOBHOIO TOBUHHOCTBIO M CTAaHOBHTCS HCKJIOYH-
TEIbHOI0 OGS3aHHOCTLIO U NIPaBOMB TOTO COCIOBif,
KOTOpO€ MOHOMNOIU3HPYETDH Bb CBOMXD PYyKaXb, Ha-
pasdb cb peanriosnsiMb, u cBbTckoe 3nanie. Ilpumbpn
TOMY, Kakb Mbl BUIBJM, NPEACTABIAIOTH ONHHAKOBO
ITnnycu, Keavts u Pumasue.

Kaxb o6umepacnpocTpaHeHHbiit HHCTUTYTH, KaKb
MCXOJIHHt MOMEHTH Bb Pa3sBUTIM CyleGHAro yCTpo#-
CTBa, NOCPEXHMYECTBO HApPaBHE Ch PONOBHIMD GHITOMD
M BHITEKAIOIMUMD M3Db HETO CaMOCYIOMb HOJKHO GhLIO
HaJIOXUTb CBOIO TedYaTh, KaKb Ha Xapakrepb apes-
HBALKNXD J0KA3aTENbCTBD, TaKb H Ha Xapakteph
rbxb  nblCTBI, H3B KOTOPHXB CHAarajcs JApeBHI
nponeccsd. JloxasarenscTBo 3TOMY 6yleTH NpencTas:
JEHO HaMu Bb GAMKaALIMXD [JIABAXb.

s_— = -q}J:_———'_H#aEa‘—%(w



CynIe0HbA N0KA3ATEAbOTRA,

3B PacnpocoBb MECTHHXD JKUTEIeH OCETHHCKUXD

aysosb: HoBoxpucTianckaro, AproHckaro u Ana-
rEPCKaro s BoiHECh yGhaeHie, 4TO u3b U3BBCTHLIXD Bb
HallK JHM BUAOBD CYyAeGHHIXD JHoKasateabcTBb Oce-
TWHaMb Bb 3NOXY NEepPBOHAYANbHArO MOJYMHEHIS pycC-
CKHMD OJMHAKOBO GbLIM YyXABl KaKb NHUCHMEHHHIE JO-
KYMEHTHI, Takb U cBULbTENbCKIs NOKa3aHis, TaKb, Ha-
KOHell'b, U COGCTBEHHOE Npu3HaHie noxcyaumaro. Ilpu
TaKUXD YCJHOBIAXD NPUCATA CTOPOHD U MXD POICTBEH-
HHKOBB, BHCTYNAIOIMXD BB 3aLIMTY UMD BD POJH CO-
TNPHCSKHUKOBD, SABISIUCh NOYTH HCKIIOYUTENLHBIMM
CPEACTBaMM YCTAHOBJEHIS CylXeGHOl IOCTOBBPHOCTH;
s TOBOPIO ,IOYTH“, TaKD KaKb HEBO3MOXXHO HPEXNO-
AOXHTb TaKOro MOMEHTa Bb MCTOpiM mpolecca, Bb
KOTOpHIf HEe TOJNBKO NPSAMbIS, HO M KOCBEHHBIS YIHKH
He TpPHHUMAMNCH 6bl BB Pacyerd Cylbeio *).

*) HoxTbepikienie 3TOMy JNAIOTL HaMb ONMHAKOBO ApeBEbit-
Ul DaMATHHKH, KaKb CIaBAHCKAro, Takb M FEePMaHCKaro npa-
Ba. Uasbcrho, yto Pycckas Ilpasaa He Tpe6yeTd BHAOKA BL
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Bb Takomd Bomnpoch, KkakoBb HacTosumif, He My-
apeHo cabaath omM6Ky Bh CaMOMB KOHCTaTHPOBaHIM
©akToBb. [l510 BB TOMD, YTO yCTaHOBJAEHIE PYCCKMMB
NPaBUTENLCTBOMB OCOGHXD CJIOBECHHXDB CYIOBD LIS
TOpPLEBB, XOTS M Pa3CYUTAHHOE Ha COXpaHEeHie Bb
uxp cpexb oOWYHAro mnpasa, HECOMHBHHO NPHBHEC.IO
Bb HEro MHOTO HOBHXD M YYXKIbIXDB €My 3JI€MEHTOBb.
Camu ayapHele CyAn—MNOX06l€ HALIKXD BOJOCTHHXD
CYIOBB, HE BCEria NPHAEPXKHBAIOTCA Bb CBOMXD pb-

TOML CAydab ,anHe GyleTh KpoBabbh UAN CHHb HAApaXEHB, T.e.
Bb CAydyab, ecam Ha KOMb 6yayTb NpH3HAKM NPUYHHEHHAro €My
Hacuxis (cr. 131 u 132 Pyc. Ilpasau. HMacabropamie Karauesa,
cT. 132). Bnb ,Panb 3eMmckaro mpasa YexoBsh“—nOKa3aTeAbCTBa
TakKe TpelGyloTcs AMINbL Bh TOMb caydab, ecam He mubercs
noangsaro. (Cu. cT. I, 9, 52 ® 54). YTo KacaeTcA repMaHCKEXDL
npaBib, TO HH BL ONHOM! M3b HAXb 3Ta YepTa He BHICTYNaeTh
Cb TaKOI0 HarAAAHOCTBIO, KaKb Bbh aHTJNO-CaKCOHCKAXD 3aKOHAXb.
He oaau TOAbKO NpAMMSA, HO M KOCBeHHHS YAHKH, NPH3HAOTCA
HME JOCTaTOYHHMU ROKa3aTeAbCTBaMH BHHOBHOCTH, YCTPaHSIOLIH-
M HEOGXOAMMOCTb NPOBBPKE HXDL CL MOMOWIBIO THXDL CPeACTBb,
Kakifi uMbauch BL pacnopsikeriM 1peBEREXD cylell. Bb 3akoHaxb
Uuel ayxeponens, Gponsmit no xkcy, He Tpy6s Bb porb, NpA-
paBHEBaeTCA Kb BOopy. Takmub e CuWTaeTcsi BCAKift, y Koro
HalileHH GYRYTD 4yKifl Belly,—NOPANOKb, KOTOPHH, no Bcei bb-
POATHOCTH, H3BbCTeHmb 6blAL HBKOrAa M HallMMD NpPEeNKaMb, Kakh
BHAHO H3h OTMBHAIOWNMXDL ero nocraHopaerili Pyccko#i IIpasau
o conb: ,alme KTo No3AaeTh cBoero 4To 6yaeTs NOryGHAbL WA
YKpaleHo.... TO He Pl eMy Moe H T. 1. (cT. 125). Hakonems toxe
3HayeHle He ONHMXb NPAMHXb, HO W KOCBEHHHXDL YAHKDL BHCTY-
naeTh Bb ThXb-)Ke 3aKOHaXDL PL ®aKTh NpMpaBHeHia Kb Opexio-
6oxBio He TOABKO 3aCTHTHYTAro Cb JKEHOIO Bb NOCTENH, HO H TOTO,
KTO 3amepcs Cb Hell B o1HO nowbuleie. (3akoy Axbopeia,
CT. 42).
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MEeHIAXD> YUCTO HApOAHHIXD Hayalh Npasa M mpouec
ca. [naBHylo posb B HHXD MrpaeTh nucapb, Bely-
it Ha pycckoMb s3blkB nportokoads phiueHisMb M
KOHEYHO CaMb MOJITOMY OGHIKHOBEHHO PYCCKIil; a 3To
06CTOATENLCTBO, pasyMbercs, He Morjao npoittu 6es-
cabano. OceTuHsl >xanoBaauch MHb, 4TO BCEMOTyILiit
Ha cyab nucaps, OGHKHOBEHHO HEBbKIa Bb MBCTHHXD
o6blyasixb, BHOCHTD BB NOPAAOKD Pa3bUpaTEAbCTBA
I[POLECCOBD NPaBWIa, JajeKko He oTebyalomis TyseM-
HoMy npaBy. CoBpeMeHHasi CHCTEMa CYNEGHHXD JO-
Ka3ateabcTBb Y OceTHHs nosToMy HECPaBHEHHO LiM-
pe ToH, KaKylo 3acTaiM y HuXb pycckie. Crapuku
OlHH elille NOMHATH TO BPEMS,KOTJAAa CyAb OHLIb Ova-
rOMb WCKMIOYMTENbHO HapoaHaro npasa. Kb HuMb
OIHMMD M NPUXOINTCS MO3TOMY OGpAllaTLCS Cb BO:
IPOCaMH Ha 3TOTD CYETBH, TIIATENLHO 0603HaYasl KaK-
ABit pa3b, 4To MMBIOTCS BB BULY NOPSIKM, HE COBpE-
MeHHBe, a crapoiasHie. Takb Kakb 3TH NOPAIKH
Thub He Menbe Bce Goxabe u Goabe msraaxuBaloTCA
M3b MNaMiTH, TO HE MYyIPEHO TMO3TOMy YCAHIIAThL
110 BpeMeHaMd M npotusopbumsbie oT3HBH. BoTd mo-
yeMy si CYHTAlO BECbMa CYaCTAUBBIMB MJsi cebs 06-
CTOATEACTBOMB TO, 4TO . Iloaes, npeuanpunss-
wnit u3cabrosanie lopuaudeckaro 6ura OceTHHD BB
70-Xb TOfaXb, NpHIIENb Kb OJHOXAPAKTEPHEIMB CO
MHOIO BHBOJaMb Ha CYeT’d TOro, KaKoro poia cyue6-
HBEISL JIOKA3aTEJbCTBA JOMYCKAIOTCS OCETHHCKUMM OObI-
yasiuu. ,Ilokasanis ceunbreneit Bb OCETHHCKOMD Cy-
JonpousBoacTBb MMBIOTH BECbMa MaJlOBAKHOE 3HaYe-
Hie“*, roBopuTs OHb. ,Popmarsharo sonpoca ceuxk-
TeJe# s HUKorAa He 3aMbyand Bb OCETHMHCKUXD Ha-
POJHHIXD CyHaXh M, €CIM OHD M OHBAETH, TO TOIBKO
5
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Bb CHIy 3aUMCTBOBaHISl 3B PYCCKaro CyJONpPOM3BON-
crsa. Bb xopenHoMb oceTuHCKOMB mnpouecch much-
- MEHHbIAl JOKa3aTeabCTBa BOBCE He BCTphualoTCd, Ha-
Ke Bb CNOpaxb O npaBb COGCTBEHHOCTH Ha 3EMIIO.
Co6cTBeHHOE NpH3HAHIE NOACYAMMAro He CUUTAETCH
6e3yCIOBHEIMD JOKa3aTeJbCTBOMD €ro BHHB *)“.
CymecrsoBadie y OceTuHd Takoif orpaHM4EHHOMN
Bb BHIOBOMD OTHOWMIEHIM CHCTEMBl CyIeGHBIXD JOKa-
3aTeAbCTBD JErKO MOXKETDH GHTb OOBACHEHO MXB Obi-
TOBHIMU YCJOBISIMM: OTCYTCTBi€ NHCbMEHHOCTH, Oue-
BUIHO, YCTPaHA€Th MHCIb O BO3MOXXHOCTH Npeibs-
BIEHIS Bb OCETHHCKHXD CyNaXb NHUCBMEHHBIXD JOKa-
3aTeabcTBh. To o6cTosTEARCTBO, 4TO KB cyay Oce-
THHB OOpalLlAIOTCS JXLIL 110 B3AUMHOMY corjaciio, ib-
73T HEMBICAMMBIMD BKIIOYEHIe COGCTBEHHAro MpH-
3HaHIA Bb YUCJAO CPEACTBD Kb YCTAHOBJIEHNIO Cylel-
Hoi#t pocrosbpHoCcTH. ECaM 06MIYMKD NPU3HAETH CBOIO
BUHY, TO HHMKTO HE€ MblIaeTh eMy YyroBOpHTbCA Cb
OGIDKEHHHMD OTHOCHTENBHO Pa3Mbpa BO3HarpakAeHis
M MOMMMO BCSKaro obpaiuenis kb cyly. Hakonens,
ponoBoit 6uTH OceTHun, COXXHTEILCTBO MXD GOMAbLIM-
MU ceMbsiMH, Bb SO M Gonbe denoBbkbp Kawkpas,
FOCHOACTBO Bb HXb cpedb Havaka POROBaro BO3MeE3-
Nisl, SABAAIOTCH HENPEOJONMMBIMM TPENATCTBIAMU Kb
Pa3BUTIIO TOTO BHMAA KOKA3aTEJbCTBD, KOTOPHIl M pa-
aymbeMb MOAb HaUMEHOBaHIEMb CBUIBTENBCKUXD MO-
kasauiit. Ilpessunsa, yro nocabicrrieMd AbraeMmbixb
uMb Ha cyab 3asBieniit 6yleTs Heu3GhKHO MecTb

°) Haponroe npaso y Ocerunn (C6. cb. o Kask. I, 213, 218
u 21Q).
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BCEro poia, 4enopbkb, xopolmo sHalomiit o npecrty-
IUIEHIM, NPOCTYNKB MM YaCTHOMB NPABOHApYINEHIH,
He pbumircs o6bsBUTE O TOMB cyny. Ecam xe Bb
phIKEXD CIy4asx® Takoe onopbiienie M Bocnocxs-
IyeTh, TO Cyldb, NPHHHMAA BO BHHMaHi€ OMACHOCTD,
KOTOPO#t BB 3TOMB cly4ah KOGPOBOJBHO TMOJXBEPralb
ce6s csunbrenb, ensa a4 GyIeTh, HENpasb, MpHUIH-
CaBlIX €ro NoCTyNokd ckopbe nocTopoHANMD COO6pa-
KEHIAIMD U, BB YACTHOCTH, YYBCTBY MECTH, HEKEIH
GE3KOPHCTHOMY CIY)KE€HII0 HCTHHE.

Hcropis nponecca ykashiBaeTh HaMb Ha CyIIECTBO-
BaHie y HapoXOBD BB ApeBHbifMi nepioAs UXb UCTO-
piu nbraro psna ABHCTBIM, KOTOPEHIMD COBPEMEHHOE
CyAONPOM3BOACTBO OTKA3LIBAETDH BO BCAKOM JOKa3a-
teapHolt curb. Kb uMcay uxs ortHOcATCA CyAeGHbI
NOENUHOKD M Pa3HBle BUAH OpXaliit WIM CyNeGHHXDb
ucnuitanit. Crnpammsaercs: u3BbCTHH M OHH oce-
THHCKOMY Npoueccy WiH HbTH?

1) Cyode6umti noedunoxs, T. €. €1IMHOGOPCTBO CTOPOHD
Ha cyxb, enMHOGOPCTBO, Cb KOTOPHMB CBSSHIBAETCSH
KaXKJIH pasb npeacTaBieHie O TOMb, YTO BHHOBHBI
Bb CHAy BMbiIaresbcTBa 6oxkecTsBa, HenpeMbHHO Oy-
IeTh NopakeHb HEBUHHLIMB, He BcTphuaercs BB oce-
TuHCcKoMD nponecch. Ho b To xke Bpemsa OceTuHams,
Bb nepiofb nockienis uxep ayaopb 6apoHoMdb I'akcr-
ray3eHOMb, GBUIO M3BECTHO ONHO BB BHICIIE}H CTENEeHH
cTpanHOoe OObIKHOBeHie, Gpocaiomee HOBHI CBBTH Ha
caMoe NPOHMCXOXIEHie Cyle6Haro MOeIMHKa K 3aCTaB-
Jdomee HaCh OTYUCIAMTH €r0 OTDH NpPOYMXD BHIAOBD
CyIe6HHXD ucnuraHif. Bore BB 4eMb cocrosio
3TO OGHIKHOBEHIE: ,DOJCTBEHHUKU OGMKEHHaro Tpe-
6yloTh, 4TOGH Y6ifiia CTalrh MOAD MXB BHCTPhA®.

15*



228

Tperteiickiit cyib Bb 3TOMD Clydyab KupaeTs xpeoii,
KTO U3D POAA OGMKEHHAro J0MKEHD OyleTh BHCTpPD-
auTh Bb o6unuuka. OTb BHIHUMAHISA XKpeGis He ycTpa-
HSIOTCS. ¥ MaJIbYMKHM, U 3TO ABJAaeTCS Las TOrO, YTOGLI
BHOOPD He ObUIB OTPaHUYEHD OLHUMH XODOLIUMH
crpbakamu. Cyas onpeabasers Tawke BpeMs u Mbcro
BCTphuM, paBHO KaKb Pa3CTOAHIE, HA KOTOPOMD JOJK-
HHl CTOSATh cTOpOHH. JIbxo phinaercs onuuMs BHCTPS-
JIOMDB—BCE PaBHO 6yNETH JH BUHOBHHIN yOUTH, PaHEHD
WIH OCTaHeTCs HeBpeluMbiMb *). OyeBHMEHO, 4TO Cb
9THMD AbilcTBieMD BIOCIBACTBIN HAYMAAIOTH CBA3LIBATD
IIOHATIE O KaKOMb TO HENOCPEICTBEHHOMDb BMbiua-
reascTsb Bora, ynpasasiomaro OIWHAKOBO W NOPS-
KOMD BHIHYTISt JKpe6is M PyKOIO BHHYBIIAro >peGiil
crpbaka. Ho Bb TOXe Bpems 04EeBMIHO, YTO HA Mep-
BHIXD TOpaxb TaKoif crnoco6s phileHis kpopHaro Kbia
HE TOJbKO HE fBJAAETCS BUAOMB CyleGHaro JoKa3a-
TeNbCTBA, HO JaKe M He umbeTs BB ce6b Huvero
cyne6Haro. 910 He Goxbe, Kakb npoRoKaloLEecs
Bo3Mesliie, OTIMYAIoleecs TOJbKO TEMb, 4TO CTOPOHHI
YCJOBJMBAIOTCH MOKOHYHTL CNOPD CpPa3y ONHMMB Ha-
cuabcTBenHuMD XblictBieMb. Crporoe npumbHenie
Teopiu KPOBHO! MecTu Tpe6yeTs nocabropaTenbHaro
y6ieHis poIOMb OGMKEHHAro KOro HUGYHb U3b poia
o6uaunKa; mocab dero monokeHie CTOPOHD H3mb-
HAETCSA: pOlb OOMIYMKA CTAHOBHTCH OGM)XEHHBIMB U
Jo6oit wieHb ero Bnpasb yGuTb Koro Jau6o u3b poia
CBOEro MpOTUBHMKA. Takb Kakb Cb KOKALIMD HOBHMB
y61ACTBOMD OTKPHIBAETCS HOBHIt IOBOXD KB BO3MESLIIO,

*) Bap. Takcrraysens, 3axask. kpafh. JI, 110. 1857 r.
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TO MECTb MOMIa OH NPONOMKMTHCA A0 THXD mops,
noka He GyneTh UCTPeGIeHD OKOHYATEJNbHO ONUHD
U3b cropAmuxsd poaosb. Takoit ucxoxs Bcero Goake
yrpoXkaeTh poly MeHbe YMCIEHHOMY BDH CBOEMB CO-
crapb. [lostoMy BB ero unTepecaxb 0TKa3aThcsl OTD
Ianbubiiiaro npuMbHEHIA MOCHOBHUBL: ., JOJKHUKD
KPOBH U MILYIi#t KDOBOMIIEHIS paBHBI Py BCTphub® *),
T. €. uMmbloTs paBHoe mpaso Yy6GUTHL IHPYrs Ipyra,
M COTJACHTLCH HA TO, YTOOH Cpa3y MOKOHYMTb BECH
Cnopdb, NperocTasusd Toit cCToponb, KoTopas noxnecaa
NOCHABAHIOID JKEPTBY, OTOMCTHTb 32 HEE OOMAYUKY.
OceTuHCKas N0OCAOBHIA ,KPOBL KPOBBIO HE MOIOTDB“ *),
IPEKPACHO BHPAXAETH TO PAaHO WK MO3NHO BO3HU-
Kaiolllee CO3HaHie, YTO nocabloBaTeNbHHMB NpuMbHe-
HIEMD Hayaka BO3Me3lis KpoBHOe J1bio He MOMKeTh
6hITh NOKOHYEHO M YTO Bb HMHTEPECAXh MHpA OMHO
U3b CTOPOHD NPHAETCSA Bb KOHUB KOHLOBD OTKA3aThCsA
oTp ocymecrsienis ero Ha xbab. Takoit umenuo
OTKa3b M npexnoaaraers onucanHoe lakcrrayseHoms
OGHKHOBEHIE.

Ho, ckaxyrp Hamb, ecam Jaxe IOMyCTUTh Bhbp-
HOCTb BCETO NMPEAECTBYIOAro pascyX AeHis, Bce e
OCTaHeTCsi HENOHATHHMD, Kakoe 3HadyeHie umbers
9TO OCETHHCKOE OGHIKHOBEHie JIsi HCTOPIM Cyae6Haro
noeaunxa; sbap 06a nbiCTBIs CyleCTBEHHO pa3anya-
I0TCS OJHO OTDb Apyraro. B» noeannxs 065 croponu
SIBASIIOTCS OJJUHAKOBO BOOPY)KEHHBIMM, OIMHAKOBO Hama-
JROTH ¥ OGOPOHSAIOTCS; HUUErO HTOTO MBI HE BCTpPh-

*) OTH nocaoBHIH yKazaun MHb r. CalauoRHML, y4uTeAeMmy
sapoauoit mkoaw b Hosoxpuetianckous ayab.
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yaemd oanako y Oceruns. Ho, orebruMs ME Ha 3TO,
¥ TaKb Ha3HBaeMasi aMEPUKaHCKas 1yadb *) Bb TaKOMb
cayyab He ecTb MOEIMHOKD U BCsikoe omnpenbiaenie
OTHOCHTEJbHO NOPAJNKA, Bb KOTOPOMD NOKHH CIb-
ZoBaTh BHICTPHJH, JMIIAETD EAHHOGOPCTBO ITOrO Xa-
pakrepa. CTOMTD TOJBKO OGHYKEHHOMY NpPELOCTABHTh
npaBo nepsaro BHCTpPbAa M OGHAYMKD, OYEBUAHO, BO
BCE BpeMsl, NPERIIECTBYIOUWIEE STOMY BHCTphay, Oy-
JETH HAXOAMTBCA HANEKO HE Bb PaBHOMB Cb HUMD
nojoxeHiu. F.caum paBeHCTBO CTOPOHB €CTb Heo6Xo-
LMMO€ YCJOBi€ MOENMHKA, TO KaKb )K€ OGBACHUTH TO,
4TO BB Cpelsie BbKa, MO rOCNOACTBOBABLIMMB BB TO
BpeMs BO33pHHISIMB, HA TNOEXMHOKD BHXONMAH JHIA
JBYX'b Pa3HbIX> COCAOBIH Cb ABYMS Pa3HLIMU OPYIKIAMH,
CMOTPSi IO COCTOSIHIIO—KTO CB NaJKOH#, KTO Cb Me-
yeMsb. Bce aTo nmpuBoauTh KB TOMY yGhKAeHio, 4TO
CYWIECTBEHHHMD [PU3HAKOMD NMOEIHHKA SBASETCS HE
paBHOe MNOJOXKEHie CTOpPOHB, a philenie xbaa cuioio
MEXIy ABYMs JHLlaMu, BCE PaBHO, GYAYTH A4 06a OHK
BOOPY)KEHH, WM HBTH. A eciM Takb, TO ONHChIBae-
moe l'akcTrayseHoMb OGHIKHOBEHIE HE MHOE 4TO, KaKb
TOEAMHOKD M MH MMBEMB BB €ro ONHCaHIM BechMa
whHHOE yxaaauie Ha HCTOMHMKD NEPBOHAYAABHAro
npoucxonu[eum NOEIMHKA—KaKb CPENCTBa MpeKpa-
IIeHis cpasy JaibHbBHIIArO BO3ME3lis MLy ABYMS
CNOPSIUUMH CTOPOHaMH.

XapakTeph CaMOCyAa NOEAHHOKD COXpaHAETHh TaK-
’Ke Bb rpevyeckolt JereHab o CHHOBbAXD Dauna, ph-

*) ¥KpeGilt MOKa3WBAETh, KTO M3L MPOTHBHHKOBB BT YCAOB-
JEHHOC BpPCMA LOMKEeNT NMOKOHYUTh CaMOYGIHCTROMT.
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IIAIOWKXD NOKOHYHTh €AMHOGOPCTBOMD CBOM MHOTO-
abTHiA npenupaTenscTsa. OHB BLICTYNAETH TaKXKE M
Bb IPEBHEMD YEUICKOMB NpaBh, HACKOALKO OHO M3-
pECTHO HaMB 3B Takb Ha3. ,Psja aeMckaro npasa“—
3aKOHOJATEJbHON KOMIMISALIM BpEMEHb HMNepaTropa
Kapaa IV, 1. e. cepeaunst XIV croabria (1360t.). Bb
9TOMD NOCKBAHEMD MCTOYHHKB NMOENUHOKD sBASAETCH,
npania, y)Xe Cb XapaKTE€pPOMb CyAEGHAro ROKasaTeldb-
CTBa, HO Bb TOXXE€ BPEMS OHD NPEACTABASETD €lle He
MO 4epTh CTAPHHHArO CaMOCYAa, KOTOPHH TOABKO
peryaupyercs Bb cBoeMb ABHCTBiM BMBIIaTEILCTBOMD
NpaBUTENLCTBEHHHXD BiaacTeil. Hadate cb ToOro, UTO
mobasi U3b CTOPOHD elle BApaBh YKJIOHATHCA OTbH
NOEAMHKA, U TMPHTOMB TEMB CaMbIMB CHOCOGOMB, Ka-
KOl BCeraa GHAb BO BJACTH OGHAYMKA BB BMOXY MOJ-
Haro rocrnojiCTBa poROBaro BO3Me3jiisi, TO ecTh Obr-
CTBOMB. ,Ecai KTO HHGYXb H3D TSHKYIIHXCSH, NOCTa-
HOBASETD 24 cT. PsAna, He nep3He Tb BHATH Ha no-
€AUHOKDB, TO OHD IOMKEHD NPOCHTH NaHOBD (CyAekH),
4TO6H eMy nospoiuid uMBTh cosbinasie cp 6yprrpa-
®OMDb NPAKCKUMB H 6yprrpases JOMKEHD 6e30macHo
NPOBOAUTbL €r0 32 TPH MUIM OTb MPAKCKArO 3aMKa
TaKb, YTOGH OHB MOI'b YHTH OTH npecabRroBaHis CBO.
UXD BpParosp" *).

[Ipoucxoxaedie TOAbKO 4YTO NMPUBEIEHHAro MOCTa-
HOBJEHIA CABJAAETCA NOHATHBIMDb, €CIU MB HONYCTUMD
[IPaBUJILHOCT6 BLICTABIEHHO BHILIIE TEOPIM, T. €. eClit
Mbl [IPH3HAEMD, YTO NMOEAUHOKD Ha NMEPBHXD MOPaXb
ectb He Goabe Kakb pe3yJbTaTh COTAAIUEHIS BPAK-

*) Mpanuwesn. Ilepesonn ,Paza“ ma pyc. 3., cTp. 21.
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AYIOLMX'D POLOBD, COrAallieHIs NOKOHYNTb N5J0 cpa3y,
enMHo60pcTBOMD. Ilpy NOAHOK HE3aBHCHMOCTH POLOBD
BCSIKOE COTJAlLEHIe MeXJIy HHMM HeOoGXONMMO Inpel-
noxaraetds Bb 06bMXb CTOPOHAXB ONAMHAKOBYIO FOTOB-
HOCTb Kb €ro nojuepxasiio. Pasp aroit rorosHocTH
nbTH Ha JuLO, COrjalleHie NagaeTh caMo COGOI0 K
O)XXHBAa€Th CHOBa TO MexJkoycoGie, Kb MpeKpauleHiio
KOTOparo OHO G6hIO HanpasieHo. Bwm wacTHOCTH,
10 OTHOLIEHIIO Kb TOENMHKY, 3TO O6lliee NpPaBHJO
O3HA4YaJO TO, 4YTO, NPH HEXKENaHIM ONHON MSDH
CTOPOHD MOABEPrHYTh Ce6si CAYHaHHOCTAMD €RMHO-
6opcrBa, 065 CTOPOHH CHOBa BCTYNalM Bb NPEKHISA
orHoweHis. Ho nas sToro Heo6xouMo GHJIO BHBECTH
O6MIYMKA M3D NOAD BAACTH OGIKEHHAro, Takb KaKb
caMoe COrjalleHie Ha CYeTb eAMHOG0pCTBa, OYEBHIHO,
3aKJI0YEHO GLI0 CTOPOHAMM INpH MNOAHOH cBoGOAb
camoonpexbaenis. OGIKeHHbI, KOTOPH Ob HMBAB
Bb CBOeit BAACTM O6MIYMKA, HECOMHBHHO, BOCHOJb30-
BajiCs Gbl CBOMM®B MOJOKEHIEMDB, YTOGH OTOMCTHTH
eMy cpa3sy 3a npecTyILeHie U He CYedh OBl HY>KHEM®D
MCKaTb NOeAMHKa Cb HUMD. Tpebys, 4To6u 6yprrpacs
MPOBOJMID BCAKAro, KTO YKJOHHTCA OTD €IXMHOGOp-
CTBA, HA 3 MMJIM OTb 3aMKa U THMB CaMbiMb Haab Gn
€My BO3MOXHOCTb YHTH OTH NpOTHBHMKa, ,Pans
3eMAN YeIICKOR“ HMEHHO M BBICKA3HIBAETCS Bb MOAL3Y
BO3CTaHOBJIEHIA IPEXHUX'D OTHOLIEHIH, BpEMEHHO Npep-
BaHHBIXD ycJIOBieMb O enuHo6opcrsb. Yepra camo-
Cyla, NpUCymasi Ha NEPBHXD LOpaxXb NOEAUHKY, Bh-
CTynaeTh Bb CBOIO ouyepelb u3b Toit crateu Hemckaro
Psana, xotopas tpe6yers OTb no6bauTens Bb eanHO-
6opcTh, 4TOGL OHD ,,IOJNOKHAD 2 Talepa Ha y6uTaro,
T. €. 2 cepe6panns MoneTl BFECOMB KaXaas Bb OLHY
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zeBsHocrouectyio oynta“. Ilo6baureas, 3Hauutcs
dante Bb npuBOAUMON HaMM CTaThb, AOKEHD BHECTH
06b 3TOMB Bb JOCKH, IPYFMMM CJOBaMH, NOIKEHD
cibrath NUCBMEHHYI0O O TOMD 3alHCh, M 3TO Ch
Tolo whabio, YTOGH €My HE MCTHID HHKTO H3BH POI-
cTBenHuKosb y6utaro (26 cr.). Hbaas Takoe mocra-
HOBAEHie, YeLICKifk 3aKoHONaTeNb, O4YEeBUAHO, uMbAnH
Rb BHIY TO CTapMHHOE NPABMIO POJOBAr0 CaMoCyia,
10 KOTOPOMY BCSIKOE HOBOe YOGICTBO BEIETh Kb HO-
ROMYy BO3ME3Jii0 M CB 3TO# BABIO yCTAaHOBMAB Kakb
6 BHKYN> OTDH HEro. DTHMD BHKYNOMB M ABAAIOTCS
BHIIEYNIOMAHYTHE 2 Taaepa. Ecan 6b noeiuHoks cb
apesubiiuxs BpeMeHd G He Goabe, Kakb ONHUMD
U3b BUIOBH CYyJAEOGHHXD JOKa3aTeNbCTBh, TO HEBO3-
MOXXHO 6bLIO Gbi TOBOPHTH HU O BO3ME3NiM POACTBEH
HUKOBD YOUTaro Bb OAMHOGOPCTBD, HU O npasb y6us-
Waro OTKYNUTHCA OTB Takoro Bosmesmis. U To, u
Jpyroe BNoAHL MOHATHO, eciM AOMYCTHTh, Kakb Ib-
JaeMB ITO Mbl, YTO NMOEIMHOKD NEPBOHAYAIBHO Oblb
HE MHOE 4TO, KaKb YNPOLIEHHHIA BUAD CaMOCyla.
Ucropis npasa ykaswBaeTh HaMb Ha MOEIUHOK®,
Kakb Ha KOBOJbHO PaclpOCTPaHEHHHH cnoco6b ph-
uienis Cyle6HHXB npenupareasctssb. Ilocts ) npu-
BOJUTD PALD CBUABTENLCTBDB, H3D KOTOPHXD cabay-
eTh CyIecTBOBaHie Cyle6Haro noeiuHka y HapoJlOoB®h
nanexo He apilickolf KpoBH, Kakb Hanp. y Maxaituess
Octb-Unackaro Apxunenara, b TOMB “ucrb y xu-

*) Post. Die Anfinge des Staats und Rechtslebens. 261.—
Konigswarter. Etudes sur le developpement de la société
humaine, 208.
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teneit octposa Cymatph, u y pysunp Hamero 3a-
KaBKa3bsl, Kakb CIbIyeTs H3b 3aKOHOAATENbHArO
coja uxb wnaps Baxramra, 1723 r. (ct. 7) Ko
BcEMB 3TUMD cBHABTENRCTBAMD NPUGABMMD e€llE CBH-
xbreascrBo Tura Jupis o KemwTu6epaxs, y Ko-
TOPHX®D CHOPH O coGcTBenHocTH Hepbako phuuanuch
noeAMHKOMb.—Bo BChXb HasBaHHHXD NpUMBpax® Mhl
umbens yxe nbao cb NOCAMHKOMB, KaKb Cb OLHUMD
U3b BUAOBD CylNeGHHXD JNQKasaTeabcTsb. OHH He
PACKPHBAIOTD NEpPEekb HaMH €ro nepBOHAYANbHAro
ucrounuka. He Goabiyio nbHy umMBioTs BB 3TOMD OTHO-
meHiM ¥ TH ©aKTH, KOTOPHMHM NO BONpoCy O noe-
IuHkh Takb 6OraThH 3aKOHOMATEAbHHE MAMATHHUKM Ha-
POROBB apiiickoit cembd. Bapsapckie 3akoHH, OAHO-
o6pasHo ynoMuHaiomie o0 ,pugna duorum* mm
,Campus®, Kakb 06b OGHYHOMD NpPOLECCYalbHOMb
XbitcTBIM, NaMATHHAKA AHTJIO-HOPMaHHCKaro npasa, Bb
KOTOpHIXD BrepsBne uierd pbub 06 3ToMb BUAb Cy-
IeOHBIXD JIO0Ka3aTeasCTBb Bb AHraiu, Cenxych Mopas.
3akonw [oaast Ho6paro u lasuma I, noxaswmaouue
®aKTh YCTaHOBJAEHis CyleGHoi RocrosbpHocTH THMD
’Ke cnoco6oMb KeabTH4eCKUMb HacexeHiemb Wpaan-
M, Yaasca u llloraanaiu, pycckisi KoroBopHHs rpa-
Math 13 B. 4 napckie CyneGHUKH, MOJbCKiE U Ma3OBell-
Kie aKTH 13, 14 ¥ 15 BB. *), ropopsiilie O CyxeGlIoMb
noexnnaKkd, Kakb 06> OOGHKHOBEHHOMB croco6h pb-
ieHist XbAb YroJOBHHIXD M IPAXKIAAHCKUXD, XOPBATCKIE
IOpPHAMYECKIE NAMATHUKK TOTO YK€ BpeMell, 3anpe-
maioulie XambHbituice o6pauiciic kb Hewmy Bb cy-

*) Heltzel, ctp. 4 u 5 2 T. npexuciosie.
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Jaxb, BCH 9TH M psAlb APYrHXb HE NEPEYUCIECHHHIXD
3xbch MCTOYHHKOBD OJMHAKOBO OCTaBJISIOTH HACh Bh
Heu3BBCTHOCTH OTHOCUTENbHO TMOPSAKA €rO NPOUCXOXK-
IeHisi ¥).

131 cxasanHaro camo co6olo BHICTYNaeTdh TO 3Ha-
yeHie, kakoe MMbeTh IAS MCTOpPHKA BHILIENpPUBENEH-
noec o6uknoBeHie Oceruns. OHO HaeTh Martepianh
ANsi BHISICHEHIS OJHOTO M3b HauGoabe TEMHBIXD BO-
NpOCOBD Bb MCTOPIM Pa3BUTIS NPOLECCa, PACKpHBas
nepexb HaMH TOTD, CKPHTHIl Bb APYTUXD HCTOYHHU-
KaXb, ®aKTh, YTO NOEXHHOKD, npexxae ybMb cabaaTscs
Cyle6HHMDB JOKa3aTeJbCTBOMD, SBASACH He Gorxbe,
KaKb YNpOIUEHHHIMD BUIOMD KPOBHAro BO3Me3Jis.

Il. Cyoe6nwsn ucnwmanin uan opdasin **). Bb otammne

*) MbcTa BapBapCKMXb 3aKOHOBD, KaNHTYAAPieBh ¥ XPOHUKD, yNo-
MUHalOUisA 0 cyaeGHOML noeaunks npuseneny cnoaa Dahn'oum
81 ero Studien zur Geschichte der Germanischen Gottes-Urtheile.
(Cu.Bausteine, Gesammalte kleine Schriften. Zweite Reihe.
Berlin. 1880. cTp. 49).—O noenusxs y Anrandann—Bigelow,
H. of. procedure. 327. O moenunxs y Keabrost (Mpaauniu)—
Senchus Mor. I. Walter. Das Alte Wales. 467.—O noe-
aunxt 8L Mloraanniu — Innes Scotch legal antiquit. 20.—O
noeaunxs y 10. Caapaun — J e oHT 0B U 4L, Xopsaro-HaiMat-
ckoe npaso, 41 M 59. — O moeaunkbs BB Poccin (0 T. Ha3.
Jnoa6“): 1) laxuann. O cyleGHBHXDL A0Ka3aTEAbCTBAXD, CTP.
1121 113. 2) JioBe pHya. Acrounuku npasa u Cyaw apesucii
Poccin. 405. © 3) Ceprdenpuun. Jekuwn u uscabaonania. 567.

Pycckas Ilpasia we rosoputh o noenuskd. Ilepsus ykasauis
0 cyuecrpoBais ero b Poccim MB HaxoauMbu y apabekuxb mu-
carexefi: Mykanean, M6uw-Jacta 1 Slxyra (nepsuit XI B.; nocaba-
uit XI). Hsb Tyseubixhs MCTOYHMKOBL panbe Apyruxn yno-
MUHaeTb O NoeluHKE loroBopHasd rpamora CMOJNEHCKAaro KHAas
Mcrucraa ¢ Puroo u ToTaamnoun 1229 r.

**) Tepunun ,,Opaania® n3aTh U3 AHrAOCAKCOHCKAro A3biKa; 9TO
caoB0 0603HavaeTh coGoio cyab (apepne wbuenkoe Ordal-- fo-
ponbuenkoe Urtheil). Cu. D ahn (Bausteine 11, 1),
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OTbH COBPEMEHHAro Npollecca, KOTOpHit Aaxe Bb 601b-
Weit CTeneHu, HeXelu APYTiA CTOPOHH KbHCTBYIO-
Iaro npasa, NPOHWKHYTDH PAIOHANACTHYECKUMH Ha-
YaJaMu. IAPEBHI NMPOLECCh Ha KKIOMbB ILary npea-
noxaraets smbareasctso boxectsa. [Topanoks ycra-
HOBJEHis cyneGHOi JocTopbpHOCTH BD HaulM AHH
asaserca 4bub TO Bpoxd phumenin ypasmenis cb
OIHMMD HEU3BBCTHHMD Cb NMOMOIILIO PSAAA BEAHHHHD
U3BBCTHHXD, NpPEACTaBASEMBHXD CBHIBTEAbCKHMH T1O-
Ka3aHIAMM, NMCbMEHHBIMM aKTaMH, NDPSMBIMH K KOC-
BEHHLIMU yauKauu. Ecau ToTh e NOpsEoKs BB Apes-
HOCTH MOXETH OHTb YeMy HHGYXb yNojoOJA€HD, TaKb
TOJbKO TaKUMDb ABHCTBIsAIMD, KaKb rajaHie WM BONPO-
lmadie GOXecTBa dYpe3b NOCPEACTBO opakyia: Abil-
CTBISIMD, MOCTOSIHHO MpPEINONAralouMb, 4To Hesh-
ZoMasi M HE3aBUCAWIAs OTH YeJoBbyeckod BoAM cuia
NpUAETD Ha NOMOUlbL Hamel cAA60CTH M AYXOBHOIt
cabnoTh U pacKpoeTs HaMb UCTHHY, KOTOPYIO TIIETRO
cTaid Gbl MCKaThb MH Cb NOMOLILIO THXB CPEACTBD,
xakis umblorcs BB Hameit Bractd. Bp Hbueuxkown
NPOCTOHapOXbY Kocent ewe BcTphbyaloTCs noropopky,
OTYeTAMBO BHCKA3HBAIOLS TaKoe HMEHHO Bo33phuie.
»HukTo, Kpoub Bora, He 3HaeTh  BUHH; MyCTb 1IO-
9TOMY OHB M CyIMTh O Helt,* umm ,Born cymuts
Korga u Bch Moxyats“ M T. n.—Ta xe Mucab nporas-
AHBAaETD Bb JIOGOMD M3b 3aKAMHAHIA, KbaaeMux®b
npeab obpalexieMd kb opiamy. Jlas npumbpa npu-
BeleMb Crbaylollis Cl0Ba, NPOU3HOCHMbIA Bh Vimmin
JHLOMB, MPUMBHAIOWNMD Kb NOACYIMMOMY MCMBITaHIC
OTHEMB: ,O OroHb, THi JKMBEIIb BHYTPH KDKAAro TBO-
peHis, noxo6uo ceunabremo. Th oaund 3naemn To,
Yero CMCpTHHC U NOHATh HC MoryTh. llepeas Toboil
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o6sunsiempiit. Ond uinern onpasnanis. Jocrasb sxe
€My BO3MOXXHOCTB BHIATM M3b GbiH 3aKOHHBIMD 110-
psaKoMp®.

Takisi e TOYHO 3aKJMHaHisi BCTphyaeMb Mbl 1pH
MCHBITaHIM keab3oMb U Bb FEepPMaHCKUXD U Bb CJa-
BSHCKMXD CyIaXb, MEXILy NPOYUMB BB TNOJLCKOMD,
UpU yeMb CBSLIEHHWKD MoauTb Bora, 4To6n OHDB
CBOIO jjustissima veritas declarare dignetur Thus,
ut si quis inocens de crimine sibi objecto in hoc
ferrum manum miserit et ipsam portaverit sanam et
illesam eam educat. B» ToMDb 3akauHaHiM, KaKoe CBi-
WeHHUKD LbIaeTs NpU MCHEITAaHIK BOXOIO, elle Goxbe
BHICTYNIAETh CXOMACTBO Cb HHAycCkoll ®opMyoit. OHo
o6pamaercss HenocpeiacTBeHHo He kb Bory, a kb ca-
moii Boah, adiuro te aqua in nomine Dei ut nullo
modo suscipias hunc hominem, si in aliquo ex hoc
est culpabilis, sed fac eum natare super te *).

TakuMbp OCHOBHHIMB Bo33phHieMD onpenbasercs xa-
pakTepd nbiicTeyouieit Bb apesHeMd mupouecch cu-
CTeMbl JIOKa3aTeNbCTBD M OOGBACHAETCH To npeobJa-
Jaiolllee 3HayeHle, KaKoe WIpaloTh Bb Hell BCAKaro
pola CyneGHHS MCOBTAHIA WAM Takb Ha3. OPAIH.
[Tpu Bcemd pasHoo6pasiu nocabrHuxb, BO BChX'b U KaX-
IOt U3 HUXD MOXKET GHITh PACKPHITA OJHA 061Las Yep-
Ta: ofpalleHie Kb opAalisMb ompenbasiercst BCsKiik
Pa3b yBBPEHHOCTBIO B TOMb, YTO LISt PAaCKPbITIsl HCTH-
Hul BOXKeCTBO COBEpIINTD UylO Halh HCIHBITYEMbIMb.

*) Cu. Banbrepn, Corpus juris germanici, T. Il crp. 559—
580, Heltzel, . II; ctp.—29 u 30
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DTUMD 4yIOMD MOXETDH OLiTb OAHO U3B IBYXb: WM
TO, YTO BPERHOE TNpH OGLIKHOBEHHBIXD YCIOBIAXB
CPEIACTBO Bh NpuUMbBHEHIM Kb UCHHTYEMOMY OKKETCsH
6esBpelHBIMB, WAM HA060pPOTH, caMoe 6espasinynoe
110 CBOMMB MOCTBACTBIAMB AbBHCTBiE HMEHHO LIS HETO
OKQKETCH THGENbHHMS.

Kaxp cyne6uoe nokasareabctso, oprarisi Bcrph-
YaeTCA y CaMbiXh PasHOMIEMEHHHIXD Hapo1OBb. ['puM-
MON'b COGPaH®b AL CBUABTENLCTBD KacaTEAbHO Cylue-
CTBOBaHIA PasAMYHHXD BUIOBD Opalift y KHTexeil
Kapau6ckuxp» ocTpoBoBb , Ha 3anatHoMb Gepery
Aopuxu, b Anonin, Tu6erd, Ilepy u Apasiu. Opaa-
Ji u3BBCTHH TaKke TyseMIaMb ocTpoBosb lleit-
aona u Cymarpst, I'pysunams, Benrepmaus u Kaa-
MBIKaMD *).

Kb aTUMD NaHHBIMD, JaJeKo ellle HEeNoJHHMb, 61a-
rolaps HENOCTATOYHOCTH cABAAHHBIXD gocexb ITHO-
rpacuyecKuxd HaGMONEHi , MCTOpIA NpaBa HAETDH
BO3MOXXHOCTb npu6GaBuTh wbiabit pAXs Apyruxs. Y
Espeess xexmmub, sanonospbunoit sp npemobonbs-
HIM, NMOXHOCHICS ropbkift Hanutokb. Ecam eit pasny-
BaJQ >KMBOTH, TO BUHOBHOCTb €5 CYMTaNaCh JNOKa3aH-
Holo **). [lepchl, Kaks BUAHO U3b 3€HAABECTH, 3HAAH
cabayoulie BUAH OpXamit: MCNHTYyEeMbl Bb JOKa3a-
TEAbCTBO CBOE} MPaBOTH JOMKEHD OblIb BHIHYTH H3DL
KMNSITKA, HE OGKErIIHCh, 30J0TOE KOJBLO ***). I‘pe-

*) Grimm. Rechtsalterthimer. 936, 937 u npus. Post. Die
Anfinge des Staats und Rechtsleben S, 121—129.

**) Kuura Yucan. V. 18 ¥ 19 CTUXD.

***) Pictet. Les origines indoeuropéenes. 2 uax. 1. 178.
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KaMb, KaKb 910 cIbayeTb u3b HBKOTOPLIXD CTHXOBD
CoworoBO#t AHTHIOHBI, OXMHAKOBO OblIM WU3BBCTHH
MCIIBITaHIE PACKAIEHHHMD XKeXb3oMDb U 3aKIKEHHHIMD
KOCTPOMbD, Yepe3db KOTODHIf UCHHTYeMblf Bb IOKa3a-
TEJbCTBO CBOEl HEBMHHOCTM HOMKeHD ObIb nepe-
NpLITHYTh HeBpeNMMBEIMB. lcnmTanie pacKaJleHHHMD
kexbaomb Bcrphuaercs Bb cpensesbkoit Busaurin,
KaKb 9TO MOXXHO BHMABTb M3b CabIylomlUXb CJIOBD,
BraraeMbxs I'eopriems Axponomutoms Bb ycra Mu-
Xauna Kowmuena: ,ecau ub1p y 1665 cunbreneit, To
TH JOKEHD JOKa3aThb MCTUHY TOPAYUMD Kexb-
somp“ ). O TOMB, YTO Opaaniu GbiM M3BBCTHBI Ha-
poramMb KeabTHueckaro npoMCXOXIEHisl, TOBOPATH
oaunaxoo: Cenxycs Mop®n, 3akons ['osast Jlo6paro
¥ 1peBHbilluie NIPOTOKOAB LEPKOBHEIXH CYAOBD BD
[Llornangin. Bb 3TUXD NaMATHUKAXD YHOMMHAIOTCS
crbayiomie BUAM UCNHTAHIA: KANAME BOXOW M pac-
KAIEHHHIMD METALIOMB, XOJOAHOIO BONOIO U JKpe-
6iemb. IlepBoe, Kakb NOKa3bBaETh CaMOe Ha3BaHie,
Hir caire* (KoTeab Cb KHOAWEK BOAOIO%), COCTOANO
Bb TOMb, YTO MCIHTYEMBIf NOTPYKalb PYKy BB Ku-
IATOKD, Bb Halex b, cb Boxielo nomomsio, BHHYTH
ee HenospexeHHolo **). Bropoe TpeGosaro npukoc-
HOBEHis SISHIKOMD Kb PAaCKaJ€HHOMY MBIHOMY Tomopy
uIK paciiasiesHoMy cBuHny. Kb sTuMb ABYMD BH-
Hamb opnanift, o6mmms lpaananamd cb» Kumspamu
Yaaeca, Halo eile NpuGaBUTL NOTPYKEHiE BB Xo-
JOIHYIO BOlye Bb YBBDEHHOCTH, YTO HEBUHHLIA He

*) Grimm. Q33.
**) Senchus Mor. 1. 194, 1g8.
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YTOHETH. DTO HOrpyKeHie GbIO Bb YnoTpeGieHiu
8b [lotnannmu; b Vpaannin ke Kb Ha3BaHHBIMDb BU-
IaMb OpJaliif IPUCOEAMHSETCS ellle MCIbITaHie XKpe-
6ieMb, cOCTOSIBIIEE BH TOMB, YTO CHOPSAILIISA CTOPOHbLI
BBIHMMANM KaXxJas 1O Kamellky; Obabit Kamellekb
KOKa3hiBalh HEBUHHOCTb, 3 YEPHBIl BUHOBHOCTh.
Ilepexonums Kb pascMoTphbHlio THXD BMEOBD Cy-
I1eGHLIXD MCHBITAHIA, Kakis BCTpb4aloTCsi BD IApeBHe-
caaBsHCKOMDB 6HTy. IOxHbMB CiaBsHamb U Bb HacT-
HoctH Cep6aMb, u3BECTHO GBLIO MCIBITAHIE KHMOST-
xoMb. JKenaswiit onpaszath ce6s JNONKEHD OblIb
BBIHYTh M3b KOTJA HANOJHEHHAro KHMIATKOMB, KaKylo
HuGyIb Bellb. IIpu o6ors oHb NpPU3HABAICS BUHOB-
ubiMb. 3axoHs Crevana JlymiaHa HasHBalOTbH 3TOTDH
BULD oplamii ,KoTAOMB“ (KoTieHe). Y Yexosp Mul
BcTpbyaemd HBa BuAA opiaiiit: ucnuTaHie xeabaounb
M XOJOJHOIO BOXOIO. YKasaHie Ha HMXD COLEPXKaTD
b ce6t ewmwe Decreta Brecislai I. 1039 r., ynoms-
Hawomie 0o6b ,examinatio ignito ferro sive adiurata
aqua® (MCHHTaHI€ pacKalEeHHbIMB >KeXb3oMb, Wiu
BOJOIO, Halh KOTOPOil COBEpIUEHO 3aKJMHaHIE), He
ropops yxe o MeHbe xocrosbpHOMD HcTOUHMKD
Hibcau o cynd Jlio6ymmn“, BB KOTOpO# MH BCTPh-
yaeMb cabayiomiif CTHXD: ,Tpelb HUMU TNJAAMEHb
upaBaoBbCTHLIA, NO3aAM XK€ UXD BOJA CBATOMMCTH-
reabHas“ *). lcnwitadie jxkexbaoMmb, KoTopoe cra-
TyTel OTTOHA (BTOpOIf YeTBepTu 13 B.) 0603HAYAIOTD
HauMeHOBaHieMb ludicium ferri, scilicgt vomeris *°)

*) Jirecek. Svod zdkoniw slovanskych. 482.
**) Ibid. 490.
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npoussoauiock Bb Yexin cablyiommumb NOpsSAKOM®:
MCIILITYEMB KI3AeTD JBa laJbla Ha PacKaleHHOe XKe-
1530 1o oopmb HanmoMmMHaomee Ty 4YacTb Iyra Wiau
COXH, KOTOpPOIO CO6CTBEHHO B3phabiBaeTcs 3eMisi, TO
€CTb COLUHMKD, WIH [UIYXXHUK'D, U B TO XK€ BPEMS IPUHO-
CHUTb 1IpUCATY Bb CBOell HeBMHHOCTH. Ecau oHB oTHU-
MET® NaJiblibl OTD XKexb3a npesxae, WbMb KOHYUTD NpH-
CSDKHYIO ®OPMYJy, TO NPU3HAETCS BUHOBHHIMB (53 CT.
Psna semckaro mnpasa).—BomHas opnanis, BB cBOIO
oyepens, cocrosna Bb cabiyiomems. Bp uckaxmp o
HEJBIKUMON COGCTBEHHOCTH, 6yle 06F CcTOpOHB—
UCTEUb M OTBBTYMKD ONMHAKOBO NPUHECYTD NPHCS-
'y Bb NPHHAIJEKHOCTH WMMB 3EMEJbHAr0 Y4acTKa,
TO CyA® IAsi PAcCKpHTIS MCTHHE OOpallaeTCs Kb
HCHBITaHlO 06ouxb Bonow. O6a—u ucTeus, u OTBHT-
YUKD—BXONATH Bb Boly (Bb pbky wam mpyns). ,Uc-
reud, nocranosasers 68 cr. Yemckaro Psga, moa-
#ewsp Opectd Bb Boxb, a orBbTYMKD cabrosath 3a
HUMD Ha Pa3CTOsHIM 3 maross. Ecau ucreub cranerd
TOHYTb, O60THaBIIY OTBbTYMKA Ha 3 iara, To nocaba-
H1il npusHaercsi HepunHbMb. Hao6opors, ecau ucreus
He NoileTs KO IHY, TO OTBBTUUKD NPONOIKAETH
OpecTH 3a HUMb, M €CIM TaKuMb O06pa3sOMb OHB JO-
6epeTcs 10 NPOTHBOMOJOXHArO 6epera, ToO CYUTAETCs
ONpaBIaHHHMD MO Cyly, Bb IIPOTUBHOMB Xe cayyab
‘repsieTh MMYILIECTBO M ku3Hb.“ *)—YTo Kacaerca mo
NOJIbCKAro npasa, TO €My ONMHAKOBO M3BBCTHO, KaK’b
ucnbiTaie xerbsoMd, Takb M ucnutanie sojow. Ilep-
BOE BB IBYX'> ®OPMaXb: XOXIEHIsi 0 60CY HOTY O TPEMD

*) MBauuiesn. 132 u 140.
16
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KYCKaMb PacKal€HHaro eabsa, BEIUYMHOIO KKIbIA
Cb uenopbyeckyio NATy, U Nepesay eMy Bb PyKHM pac-
KaJleHHaro xexbsnparo npyra, b KOTOPHMB OHB 00s-
sanp cxbaate Tarke TpM wara. ap usBbcTHEXD
UCTOpiM NpaBa BUIOBD MCIHITAHIA BOXOIO Mb BCTPb
yaeMd y Iloasxosd Bb Xl B. oamo ucnmiTanie xo-
JONHON BOJOIO, NPYYEMb NOWENII! KO IHY Cb CBSi-
3aHHBIMM PYKaMd M HOTaMM CUMTAETCS HEBUHHHIMB, a
BCIUIBIBAIOII HA MOBEPXHOCTb BHHOBHBIMB *). VY
pycckuxb CnaBsiHb CyIIECTBOBaHIE OPAANM JOKa3bi-
BaeTCs APEBHbBHMIINMD NaMATHUKOMD MXb npasa —Pyc-
ckoio [Ipasmoio. By cratbsaixp 17, 81 u 82 **) roso-
puTCsi 06 UCTIHITAHIAXD JKeab3oMDb u Boxow. ,Bb uems
COCTOSIO MCHHTaHI€ BONOIO, TOBOPUTH npoo. Cep-
rbesuyb, HE BMAHO. Y JIPYrMXb HapoNOBb MH BCTph-
YaeMb PsAIOMD Cb ONYIIEHIEMb PYKM Bb KHUMOSIMYIO
BOLy ellle norpyxenie yejnopbka Bb phKy, npu uemd
Bb onEbXbp MBCTHOCTSXD NEPXKUTCS NpPENCTaBJIEHIE,
YTO BUHOBHHI He NORAETH KO AHY, a BB APYTMXD Ha-
o6opoTd. Kb onHOMy H3D 3TUXD TPEXb HEOGXOLUMO
OTHOCHTCS M ynoMuxaemoe Pycckoio Ilpasmoio ucnbi-
TaHie Bojoio.*—YTo e KacaeTcs 10 MCHbTaHIS JKe-
nb30MB, TO USBBCTEHD TOABKO CNOCOGDH OGpalleHis
Kb pacKajleHHOMY )xeab3y, Bb yBbpEeHHOCTH, YTO HaLb
HEeBUHHHIMD BoXxecTso cosepmMTh uylo: He jomy-
CTUTD OGXora ero pyku. Bb aToMb HecoOMHBHHO CMBIC-
xb roBopuTs 06b McnmTaHW JkexbsoMb u Pycckas
IIpapra.—Kvb sTuMb A8yMDB BUIamb opramit (xeabso

*) Heltzel, . 1I, cratea 24-1 u 25-1 ,KHuru npasa®, wact-
1ot KOMTMIALIM, COCTABACHNON Ha ubMeukous A3ukb panbe 1278 r.
**) TpoUUKAro COHCKa.
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u Boxa) Pycckas Ilpasia Bb nosgHelt CpaBHUTEJIBHO
pelaKiiy npuGasiseTs eme TpeTi —pebin. Ks
TaKOMY MCNHITaHIO, U3BBCTHOMY, Kakb Mbl BULbIM
KEJIbTHYECKOMYy NpaBy, M, KaKb Mbl YBUIAMD HHU-
e, W JpesHe-repManckoMy, Pycckas Ilpasna npen-
NUCHBaeTHh O6pamaThcsi HapasHb cb npucaroio, no
BHIGOPY 3aUHTEPECOBAHHBIXD CTOPOHD, KL pa3s,
Korja HbTp cBmnbrens ouesmpna. *)

Wab nHaponosb apilfickoit ceMbM HU Y KOro CHCTEMa
OpJAaiii HE NOJY4MIa TAKOTO LIMPOKAro pPasBUTIfA, KaK'b
y WNunycosb u I'epmanness. OTpuBOuHHSA yka3aHis,
KaKHMH 10 BONPOCY O CyIEGHHXD MCHHTAHISAXD pac-
nosnaraeTs uacabropatenab Bb NpUMBHEHIM Kb APYruMb
BbTBAMD o6me-apiifickaro cTBoJa, 3aMbHSIOTCS, pa3b
OHb TEPeXONUTh Kb ITHMb NBYMb HAPONHOCTSMb,
BECbM2 TIOJNHBIMH U OOCTOSATEJAbHBIMH ONHCAHISIMU BH-
IOBb M CNOCOGOBD MXb NpUMbHEHiA, JHMIDB, O OTHO-
WIEHI0 Kb KOTOPHIMb MOXETH M 10 OTHOLIEHIO Kb
KOTOPHIMD HE MOXETDH OHTb YNOTPE6GASEMO TO MM
Ipyroe HCHHTaHIE HAKOHEIlb, BpEMEeHD roja, Bb KO-
TOpHsA crbayeTs HaBaTh NpPENNOYTEHI€ OAHOMY BULY
opianiii nepeab IpyruMM.

Csunbreancta o cymecrsoBaHin opiani y Wuny-
COBB NPHMHALIEKATH Kb ray6ovaitmeit apesHoctu. B
ONHOMD M3D CTUXOBD Purs-Benr, Mbl Mex1y npounms
4uTaeMd crbryomis ciosa: ,5 Kaamy TBolo HOry Bb
NbUIAOMIA OrOHb; MAaMst IOKHO NOXPpaTb TBoe THIO
WIM BEPHYTb TBOIO AIylly Kb JKU3HM. **) OueBunHo,

) Kazavewv. Uscabnosamis, 133. Hiosepuya, 197. Ceprbe-
BHYD. Jekuin, 569.
*’) H. Zimmer. Altindisches Leben, cTp. 184.
167
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ubl uMbemb 3abch He MHOe 4TO, KaKb yKasaHie Ha
UCIBITaHIe KOCTPOMB. Bb THXDB ke rMMHaXb roBo:
pUTCS M O ApPYroMd BULb Oplaliif, COCTOSBIIEMb Bb
IIPUKOCHOBEHIM Kb pPacKaleHHOMY Tonopy—nubitcTeiu
OJIHOXapaKTEpHOMB Cb ThMB, KaKOe NMpEeANnUCHIBAETCH
upJanackumMu o6nyasmu. — [lepenpuirusanie yepesn
OTrOHb ymoMuHaeTcsi Takxe Arapsa-Benoio *), a Pa-
MaiffiHa ONMUCHBAETD HaMb JaXe Ciaydalt o6paileHis
Kb 3TOMY MCOBITaHil0 RoGponbreasHolt Cutolf BB Ha-
Iexab ompoBeprHyTh OTUMDb PEBHUBHS NMOXO3phHis
Pambr. **) Packanensblit Mmetars Bb CBOIO ouepelb
SBAAETCS OpYyAieMb CyAe6HAro MCIBITaHIS Bb OXHOMB
u3b ruMHoBb Cama-Bensr ***); npu yemd nas 3Toil
ubaM OXMHAKOBO YNOTPEOGAAIOTCS TOMOPD M MAYTD. —
3akoHonareabHbie nNaMATHUKM MHAIycoB® 3HaAIOTH lo
Iepstu BuIoBH opramil. [Ipasma, Bb momenuweit xo
Hach penakuin Mamy pbub urers Toapko 06Db MCHH-
TaHI4 OrHEMb M BOJOIO, 33 TO KpaitHe pasHO0G-
PasHbl BMIB 1IOJb30BaHIS STUMM JIBYMS SJIEMEHTaMu
Bb MHTEpECaxdb pacKpHTis cylaeGHoit uctuab. Mul
pcrpbyaemp Bb Many obpamenie cb 3TO0 Lhibio
U Kb PaCKAIECHHOMY JKeab3y U Kb NHIAOLIEMY KOCTPY;
BOJa, Bb CBOIO OYepelb, YNOTPEGJSETCA NPH MCIbi-
TaHiIXb Bb OGOMXD BHIAXb: M Bb FOPSYEMDB, U Bb
XOJOXHOMD; Bb mociabaueMd caydab tpebyercs, yro-
Obl ONYINEHHHA BB HEE NouleNb KO JHY, TaKb KaKb
Bola, YMCTHMINIA U3D IAEMEHTOBD, MOXKETDH LPHHATD

*) Zimmer. 1383.
**) Schlagenweit. Die Gottesurtheile. 13 (Minchen. 1866 r.).
***) Ibid. 21 u 23.
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Bb ce6si TOAbKO HeBUHHaro. *) Jlpyrie cBomwl, Kako-
Bl Mutakmapa u Slmkuasanekis, a Taioke Hapanma
u Bummny, **) kb nepeuncleHHbIMD BHIaMB OpAANIM
NPUCOEIMHSAIOTS €ele: 1) UCIbITaHie SIOMB, 2) KHns-
UMD MaCJOMb, H3b KOTOPAro TPEe6OBalOCh BHIHYTh
KOJbLO; 3) BOXOIO, Bb KOTOPYIO NPENBAPUTENLHO MO-
Tpy)Kajacs MAONb; 4) CYXMMb PHCOMD, KOTOPbIA UCTIBI-
TyeMblif JOJKEHD Obilb )KEBaTh, HaKOHEND S) Bbcamu.
Ecan yenosbis He 3aGoabBanb orb ALy, He OGKM-
rauib ce6b pyku OTH KMMALIAro Macia, He Bhajaxb
Bb Kakoe HUOGYLb HecyaCTie Bb TedeHid Helbau no
BWANTIM OCBAIUEHHOH BOXHI, He pa3iupand ce6b Ac-
CEeHb CYXUMb PHCOMD M He nepepbimuBaxbs caMb cebs
na spbcaxd nocab npensapuTeNbHAro 3aKJMHAHIA UXb
KPCUOMb, OHD NPU3HABAACA HEBUHHHIMB M Ha0GO-
POTDB ***),

[lopasureasHoe CXOACTBO Cb NMEpPEUMCAEHHBIMU BH-
Jamu opaani# y MHaycoss nNpeicTaBAfioTh HAXOAM-

*) Asiatic. Reserches. I. 389 u caba.

**) Gajnavalkya Bb Hbu. nepesont Illtenwrepa. II. Qs—I13.
Institutes of Narada, I, ra. 5—q. Vishnu. IX; X, XI, XII, XIII,
XIV sv amra. nepesord Jolli. Sacred Books of the East. VII.
33 ¥ caba. O Goabluedl 1aBHOCTH SIIKHaBaAbKIM U MuTakiapn
cpasHuTeAbHO Cb Mamy u Buwny cu. Maine, Early law and
Custom. .

***) IopANOKL NPOM3BONCTBA HCTINTAHIA BECAMM M3AaraeTcs Bb
Buuny cxba. o6pasoun. Bapbuupamie mpoussonutcs nocabro-
BaTEALHO 1Ba pa3a Cb MOMOUIbIO KaMHell wiM Kupnuyeid. Ecan
npH BTOPOMD B3pBWIHBaHIK, CABLyIOUIEMD 31 3aKAMHAHIEMD Bh-
COBB, TNpEXHEC YUCAO KaMmHed uau xupnuycii nepepbeurn uenwi-
TyeMaro, HeBUHHOCTH ero npuasactcs Aokasasow (X, 5, 6. u
12). Sacrebooks VIII. 56.
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MbISi HAMM Bb NMaMsAITHHKaXb NpPEBHErepMaHCKaro mpa-
Ba ¥ Bb YaCTHOCTM Bb BapBapCKUXDb 3aKkoHax®b. llcmel-
TaHi€ PaCKaJleHHbLIMDB JKeab3oMb Jaxe Bb Melodyaxb
OAHO M TOXE€ Yy BOCTOYHLIXD M 3aNaAHBIXD NpPEACTa-
BUTEJiell apiifcKoit ceMbH.

Bors 4to rosopsts 0 nopsiakb npoussoacrsa ero
MHAYCCKIE CBOABI M BOTD YTO IO TOMY JKE€ BONPOCY s
HaX0Xy BDb HEMEUKMXD HUCTOYHUKAXD.

Ha semat mposoasitcsi 1eBATb KOHUEHTPUYECKUXD
KpYTOBb, *) Ha Pa3CTOSHIN 16 BepuiKoBD ApYyTDb OTH
Apyra. Ha pyku ucnsityemaro npuxpbuiasiorcsa cemb
JUCTbEBD pacTeHis, u3pbcrHaro B 11Hain noad ume-
HeMb agvattha, nocab dero npukasbiBaloTh €My B3fATb
NpyTh WIKH Waph pPacKajieHHaro xeabsa cb pa3b Ha-
Bcerfa onpenbiaeHdbiMb Bbcomb. Cb 3TUMD 1IapOMB
WIM TPYyTOMD OHDB JODKEHD HEMEIJIEHHO NEePEeCTynuTh
ypesb Bch Q xpyros. Ecam pyku ero 6ynytn» o6ox-
XKEHBI - BUHA €r0 JOoKa3aHa; Bb INPOTHBHOMD ciayyab
OHB TpU3HAETCS HEeBMHHbIMDB. TakoBb MHmIACKIA cno-
co6b MCHBbITaHIsl KeAb3oMb.

A Borp HbMenkit cnoco6s. JKeabso, onpenbaen-
Haro pasmbpa u Bbca Knagercs Bb pyKM UCMBHITyEMa-
ro, Koropuit BMbcTh Cb HUMB AOMKEeHD cabaarh ge-
BATH ILAroBb—3TO TO, YTO B CKAHAMHABCKMXD HCTOY-
Hukaxb HasbiBaetcs arnburdhr, gestatio ferri, a BB
aHrJI0CaKCOHCKOMBb senordal (cyn'b weab3oMp) **).

BecbMa o6cTosATENbHbIA TaHHBIS KaCATEAbHO NOPS-
Ka NpPOM3BOJCTBA HTOrO HUCIHBITAHI, NOJATOE BpeMs

*) Bu yupexueniaxt Hapans kakb 1 Bb Bumny ropopurcs
Bcero Ha Bcero o 7 kpyraxn (Narada I. 6. Vishnu. XI. 2).
**) Grimm QI5.
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ocraBasiIarocsi Bb ynorpe6iaexis b Vcunanin, naers
cpexHeBbKOBbIf CBOAL OGKYHArO NpaBa AJlapKoHa, UM,
ynotpe6usisi ucnaickoe suipaxenie, Fuero de Alar-
con. *) Bb aToMb nmaMaTHUKD 3HauMTCH, 4TO Xexb-
30, ynoTpeGasieMoe UpY HCIBITAHIM, JOMKHO GHTh LIu-
HOIO Bb YeTHpe oyTa (pies); LIMPUHA €ro HOJKHA
ObITh HACTOJbKO BEJUKA, YTOOH UCHLITYEMbIt MOT'H CBO-
GonHO MOMBCTHTh HAa HEMB CBOIO JAKOHDL; BHICOTOIO XKe
OHO He JOMKHO NPEBOCXOAUTH CKATAaro KyJaka, T. €.,
IockasmBaeTd Fuero, IByx® maasuess. Jto xeabso
OCBSILAETCA CBALIEHHUKOMB BO BpeMs o6bauu, nocab
Yero ero pacKajifioTs Bb NPUCYTCTBIA TOrO K€ CBS-
menHnka u cyapu. Iloka aTo npomcxomuts, Kb Odva-
Iy HE JOJKEHD IOJXOLUTh HUKTO U3D MOJ03PEBaEMBIXD
Bb npectyniesid (mal fecho). Jlumo, nomiexainee
MCOHTaHIO, NPEeIBAPUTENbHO NOJBEPraeTh CBOM PYKU
OCMOTpY CYIbM, KOTOpPbIl TakuMb 06pa3oMb UMbBeTD
BO3MOXXHOCTh YOBAMTBCA Bb TOMB, YTO HE NPUHSATO
HUKaKUXD MCKYCCTBEHHBHIXD MBpD Iasi u3Ghwkanis 06-
wora. Ilocas aroro xeab3o nocrynaers Bb pyku
MCNIHTYEMaro, KOTOPhl NOAHMAETH €ro BBEpPXb, Ib-
JaeTh Cb HEMD JEBATL MEIEHHHXD LIAroBh U Me-
IJIEHHO KJAaLeTh ero Ha 3emmo. [lo OkoHuaHIM UCTIB-
TaHisl CyJAbsi HaJaraeThb Ha PyKu BOCKB, a CBEPXDb €ro
kopnito ¥ noxotHo. Cabaasimu 9TO, OHB CONPOBOXK-
IaTh HCOLITYEMaro Bb €ro JIoMb, rAb npucrynaers
Kb HOBOMY OCMOTpY €ro pyKb He paHblle Tpexb
IHeit cnycra. Ecau pyku HocaATd Ha ce6b npusHaku

*) Bu Hanion. BuGaiorexs sp Manpurh s smabar komio co
3TOro Jo6onutHaro naMATHuka. OHa noubyeHna pb katanorb noad
aurepoio Dd. 102,
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06XOra, TO MCHHTyeMH NpU3HaeTCss BUHOBHHIMD If
MOMIEXUTD HAKA3aHIIO.

Ecau He roBopuTh O pOJM XPHCTIAHCKaro CBsilefi-
HuKa, kotopoMy Bb Mnmocranb coorsbrersyers 6pa-
MUHD, U O TNPEABAPUTENHLHOMD OCBAIIECHIH UMD CaMaro
kenbaa, HanoMuHaloweMd T 3aKIMHaHIS,, KaKis IPOK3-
HOCATCA HaXbh NMOCHABIHUMD HHIYCCKHUMD XKPELOMD, TO
Mh GyaeMb uMbTbh mpeadb co6oit Bocmpou3BeleHie Bh
ucnauckoMs npouecch Thxb cambixb pbitcTsiff, KoTo
puisi 3a ubasisa THCAYENbTIA panbe NPaKTUKOBANIMCH BO-
cTouHbIMM apiaMu. Toxe nogusATie pykaMu BBEPXD pa-
CKalleHHaro xerb3a, ToXe MeLIeHHOe OGXOXIeHic
Ch HUMB M CTOJb K€ MELIEHHOEe OINyCKaHie ero Ha
semao. Camoe yuciao warosb, AbIaeMHXD HUCHHTY-
€MbIMB, Y TePMaHIEPb ¥ MHIYCOBb OJHO M TOXE Q.
WNunycckie cBoxsl roBopsiTh, NpaBAa, He O LIaraxs, a
0 Kpyraxs, HO pa3cToOsHie, oTxbasiomee Kpyr1 Apyrhb
OTb Apyra—,I6 BEpUIKOBB, T. €. TO CaMOE, KAKOE MOX-
Ho cabiaThb OAHHUMD IIArOMb; a 3TO Bb KOHIB KoH-
IlOBD Ja€Th HaMb Bb OOUIEMD § IIAroBb.

ToTs ke nopsAnoKs CO6MOAAETCS NP HCIHTAHIN
wexbsomd u Bp cpemnesbkosoit Anrmiun. Kycoks xe-
ab3a BB I MIM 3 ®YHTA BBCOMD pacKansieTcs 10 Xapy
1 nocab TOpXKECTBEHHAro OCBAIUICHIS €ro U IpoHU3He-
CeHisl MOJMTBH NOCTYNAeTh Bb NPaByld PYKy OGBHU-
liseMaro, KOTopHif o6s3and cabnare Cb HUMD Q mia-
TOBbB *),

Ecan npunoMHuTh, YTO HCMBITaHIE PACKANEHHHIMDB
METALIOMD NPUHALIEKUTD Kb 4YucIy ThXb, 0 KOTO-

*) Bigelon. History of procedure in England. 326

oxa
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pHXD ynoMmuHaioTh Benw, apesubitinie namsTHUKH
apiiCKOM KyJAbTYpbl, M YTO TOXE UCHNBITAaHI€ MBI Ha-
XoIUMb U Yy npyruxbp BbTBelt apiifickoit cembu: y
"uauuosb, Keavtoss u CiaaBsHb, TO e€iBa JM TOKa-
Ketcst cMbabMB npefnosoxeHie, YTO TOTh BUAD Op-
Janifk NpHHALIEKHUTD Kb uucay Thxb, KoTophe Mu3-
RBCTHB GBLIM apifiaMb emle IO PasCeleHiss MXb 1o
Enpont u Asiu *).

WcneiTanie packaleHHBMB Jkeab3oMb sBASETCS
TONBKO ONIHMMD M3D BUEOBL OrHeBoit opramu y Iep-
maunesb. Kakbp MHnycams u, kakb Mul Buxbau, Ha-
pasub cb uumu Ilepcamd u I'pexamd, u3sbcTHO ne-
peCNpHruBaHie Yepe3b OrOHb MIM XOXJIeHie GOCHIMH
lOraM{ 1O yroabsMb; Takb To4HO y ®pusoss u Opai-
KORD BCTphyaeTcs npoxoKaeHie Yepesh KOCTeps **),

*) Pictet. 111, 177.

*) Grimm. 912. Ha II-ub apxeosoruieckous cbbanh npoo.
Ko4yGuHCKMMD BHCKA3aHDb ObLAD TOTH B3rASLb, YTO HCNHTaHIE Ke-
A530MD N0 TOMY y)XKe He MOXeTDb GHTb NMPU3HAHO OGNIUML AOCTO-
fAHieMT apifickoft ceMbif, H3BBCTHEMD apifMb 10 SMOXK XD pa3ce-
JAeHisl, YTO Ha A3HKaXDb 3THXD HAPOKHOCTell MoHATie skexbaa nepe-
IaeTcs pa3Ho-KOpeHHHMU croBauu. He ropops ywe o Toun, uTo
TaKoRt ®aKTh CaMb 1O ce6h pOBHO HHMYEro He NOKa3bBaeTh, TaKh
KaKb BDL NMPOTHBHOMD Caydab npuuLtoch Gu NPH3HATH N0 aHANOTIH,
4TO 1 60polLbl, 0603HA4YaEMON B APIACKUXD A3BKAXDL Pa3HO-KOpes-
HLIMH TepMUHaMU, He GHJO y APEeBHNXD apieBh, MH CHHTaeMD
BO3MOXHHME OTBBTHTH Ha Bo3paxkemie r. Ko4yGHHCKaro cioBamu
Hautero ariifickaro kputuka: ,This objection, however, has little
weight; it is merely a matter of words“. (Walford’s Antiquarian,
December 1885, crarea Wilson'a, crp. 276). Huuto ne ubmaetn
#b cadows bab mpeanoxowetiio, 4To mbcro xeabsa npu ucnm-
Tauin saHuMana #b Miniu Ha nepsex®b nopaxs panbe ero mapber-
Has uban. -
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a y Anrsosb 1 Bepunopb—nepeckakupatie Cb HOTM Ha
HOTY MO JEBATH pPacKaleHHHMD nayrams *). HUure-
PECcHO 1P STOMDB COBNANEHIE€ YUCAA MIYroBb Cb M-
CJIOMD IUAroBb, KOTOPHE IOMKHH CIbAaTh OXMHAKOBO
Munycy u I'epManens, Hecss Bb pyKaxb pacKaieHHoOe
xeabso. Bv sunb koctpa, BB KOTOpHIt 6pocany KO-
AyHOBD M BbABMD 16 u cabayomuxs croabriit, orueBas
opXanisf, 3TO TaKXke, N0 Bcell BBPOATHOCTH, JEpeB-
wbiliiee u3b BMAOBD CyNeOHBIXD MCIHTaHIA, NpoxO-
Xajla JAEPKaThCA y repMaHueBbh MNOYTH [0 HAIIMXb
Iueit.

Ucnuitanie Bogoio u3BbcTHO repmanuams Bb Thxb
IBYXD BHIAXb, YTO U MHIyCamb: Bb BuXb omyckamis
PYKH BB FOpSIYYIO BOLY M NOTPY)KEHIS HCIIHTYEMaro Bb
pbKy, 4TOGH y3HaThb NMOAAETH OHD KO IHY Wi HBTD.
O nepsoup ropopurp eme Canmyeckas Ilpasaa BB
apesubitieit es penakuin (lex antiqua), a Takke
CKaHIMHABCKIS Card, O BTOPOMb YNOMHHAIOTH CpPELHe-
BbKOBHIE CElbCKie pacnopsiaku (Weisthimer) **).

OG6a Buma opranit 6uIM TakXKe Bb ynorpeGJeHiu
u 8b Auraiu. Glanvilla, opucts 12 B., Jaets Hawb
crbpyioulee onucaHie NOpPAIKa HMXb npouano,ncrna
Ilpy HcnHTaHIM XOJONHOIO BOJOIO HOTPY)KEHie Bb

*) Si mulier maritum veneficio dicitur occidisse, si campi-
onem non habuerit, ipsa ad novem vomeres ignitos examinanda
mittatur (tit. XIV). Walter. Corpus juris germ. 1. 380.

**) Dahn Ha cTp. 37 NPHUBOAMTD COlep)aHie ORHOrO HbMeuKaro
Weisthum (Dreicher Weisthum. 1338 r.), 31 koTopowut npexns-
chBaeTcs cabiyloilliff NOPANOKDL MOrPYXKeHis UCMWTYeMaro Bb
phKy: eMy 3aBA3HBAIOTD PyKM U HOrM M 3aThun GpocaloTh Bb
BOLY: MIETD OHDL KO IHY—3HA4YHTH BHHOBAaTL H Ha0GOpPOTSH.
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phKy nmpoMcxoauno He pablle, Kakb Mocah npuya-
LeH1si OGBUHSIEMAro Bb LEPKBH U TOPKECTBEHHAro 3a-
kauHatist (adiuratio aquae) csiueHHMKOMB. Bb 3TOMB
3aKJIWHAHIM TOBOPUIOCH, YTO BONA MNOJKHA NPHHATDH
Bb csou Hbapa Toaeko HesuHHOro. UMcmeiryemaro
CBSI3bIBANM BEPEBKAMM, 3aCTaBJsIA MPUIOKHUTHECHA Kb
KpEeCTy U CBSILIEHHOMY NMCaHIIO, OKPOILISLIM CBATOIO
Bololo ¥ norpyxanu 3atbup Bbp pbky. Ecim oun
efb KO JHY, HEBMHHOCTb €ro CHYHTaNach NOKa3aH-
HOIO, ¥ HAa060pOTH, €Clu BOJa ylep)uBala €ro Ha
TNIOBEPXHOCTH, OHD IIPU3HABAJCH BMHOBHBIMB. llcmbi-
TaHle KHNATKOMD NPOM3BONMTCS CBb NOMOIIBIO KOTJA,
Bb KOTOpbLIf, CMOTPSl NO XapakTepy B3BOIUMAro Ha
[I0CYIMMAro OGBUHEHISI, BANBAETCS Gobliee Il MEHb-
liee KOAMYECTBO BOAbl, TaKb, YTOOb NpU TAKKOMD
OGBMHEHIM NOICYAUMHIA 1OCTaBAEHD GblIb B HEOOXO-
IMMOCTbL NOTPY3HTh CBOIO PYKY MO CaMblil JOKOTb, a
npu 6oibe JerkoMb—OJHY JHIb TOJbKO KUCTh PYKH.
ITo BHHYTIM M3 KMNATKA PyKa MOJACYAMMAro o6Bsi3bl-
Bajach MOJOTHOMD U NOJJEKaNa OCMOTPYy He padbe
Kakb 3 IHA cnycTs. EcaM kb 3ToMy BpeMeHM paHa
3a)KMBaNa, HEBMHHOCTb CYMTAJIACh IOKA3aHHOIO °).
DTo cpaBHeHie HBMEUKUXD OpAalifi Ch HHAYCCKUMH
MOXXeTb OwTb nposereHo u Janbe. nmycams us3-
BbcTHO OBUIO, KaKb MBl CKa3alyu Bblllle, HCIbITaHIE
KUNALUMMD MaciOMb, U3b KOTOPAro o6BUHSEMBbIH 101
KEHD ObLIb BHIHYTH 30710TOe Koablo. [epmanuamu
NpaKTUKYeTCs TOTH K€ BUAH OpAalni, HO Cb cabay-
IOIKUMD OTAMYIEMD: MBCTO Macla 3aHUMAeTh BOXA.

*) Bigelow. 325, 320,
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He TpyaHo conocTaBuTh TaKKe€ HMCNHTaHIE CYXHMB
pUCOMB y MHAYCOBB Cb Takh Ha3biBaeMaro iudicium
offae y repManueBs, COCTOSBUIUM®D BB TOMD, “TO HCIIH-
TYEMOMY KJIaid Bb POTDH KyCOKb XAb6a MiM chipa.
Ecau owdp nporsarhiBarb €ro Jerko, HEBUHOBHOCTh
CTO CYUTANACH JIOKA3aHHOIO, U HAOGOPOTh.

Ocraiorca 3arbup eme crbayiomie BUIH OpAaniii
y repMaHuesd: I) XpUCTiaHCKOE MO XapaKTepy Mc-
nbTaHie OCBALIEHHON! ocTielf, npexcrabasiomee, vh-
posTHO, moanubitinee sugousMmbuenie iudicium offac:
2) CTOJb X€ XPHCTIAHCKOE MO XapaKTepy MUCHHITAHIC
KPECTOMb, OYEBUIHO, MO3AHSArO NPOMCXOXHEHis, CO-
CTOSIBIIEE BbH TOMB, YTO 06B CTOPOHB BO3ABBaNH
PYKM KBEpXy; KOTOpas paHblle ONyCKala UXD OTh
yCTalOCTH MpHM3HABaJaCh BMHOBHOIO; 3) MCIMTaHIC
pebiemb, noxobie koropomy Mbl HaxomuMd y Keb-
TOBb M Ciassiub, HO He y Unaycos u 4) cneuudu-
YECKit BUID OpHANM, ynoTpeGiseMbilf TOJBKO BDH
Cayyasxs y6IACTBD: 3anoi03pbHHAro 3acTaisiiu npu
KOCHYTbCSl Kb TPy, Bb YBBPEHHOCTH, YTO €CIH OHD
y6iiina, paHb €ro JepTBH PacCKpOIOTCS CHOBA M
HaYHYTBH UCTEKAThb KPOBbIO.*)

Bce ckasannoe mamu nocexd o6b opamsaxmp cay-
KUTD NOATBEPXAEHIEMD cablylomuXb ABYXb MOJO-
KeHli! ) oplaiid NpUHALIEXKATD Kb HUCAY JIPCH.
HHALNXD CNOCOGOBD yCTAHOBAEHISE CyReGHOR AOCTO-

*)Cpuunt npuBoauth ubani#t psat npumbposn npumbHCHis
9THXD opnanift. OTMBTUML BL 9acTHOCTH ynoTpebaenic TOALKO
YTO YKAJAMIArO BUAA MCTILTANIA RL AHCXIM,—HA 9To uMBioTCA
yxasanis y Wekennpa  nn Puaapat 1ML pn I akth ciena 2.

ry N
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BBPHOCTM y HapPOIOBD PASHOIIEMEHHLIXD U 2) OpAaiK
scrphyaloTest y apiiiioss Ko pascedeHis uXb 1o Asin
u Esponb, ubMb ¥ 06BACHSAETCA OXHOXAPAKTEPHOCTL
MXD TNPIEMOBD Y TaKUXb Pa3oOIIEHHBIXD APYI'B OTbH
Apyra HapoOAHOCTEH, KaKb WHIYCbl M TE€PMaHIbl *).
Ecau o6a »Tu monoxeHis BbpHH, TO H3b HUXD
crbayeTd HEOGXOIMMO 1O OTHomIeHIo Kb OceTMHaMD
TOTH BBIBOAD, YTO y HMXDb, KaKb Yy Hapola, Heco-
MubHHO apifickoit KPOBM, Cb TOJBKO YTO 3apPOXJIAio-
UMMCS  CYIONPOHM3BOACTBOMD, OpIalifi HEOGXOIMMO
JOKHA CTOSITh Bb PALY NPOYUXD BUIOBB CYyNEOHBIXD
JokasateabcTb.—CKoabko MHB HU npuXoauIOCh pas-
CNpaliuBaTh CTAPUKOBD, S HE MOr'b JHOGUTLCH OTD
HUXD TOYHaro orsbra Ha TO, CyIIECTBOBAIM JM KOT-
aa au60 y OceTuHb MCnbITaHIS Xeab3oMb M BOJOIO,
uau wbtp. HbKoTOphe BCOMMHAMM, 4TO CJABIUAMM O
yeMb TO 110XOGHOMD BB AbTCTBB; HO BD YeMb HMEH-
HO COCTOSIO CJBIIIAHHOE WMH, s y3HATh HE MOI'b.
Bb aToMp ®akTh s He BUKY HWYEro CayyaiHaro;
OHD JOKa3biBa€Th Bb MOMXD TJa3aXb TOJBKO TO, YTO
Opla’id JaBHO Y)Xe BHTBCHEHB M3b OCETHHCKAaro
GhiTa Pa3sBUBAIOIIMMCS XPHCTIAHCTBOMD M MarOMETaHH3-
MOMD; HO 3TO O6CTOATENLCTBO HUCKOJLKO HE TOBOPUTD

°) TOTb ®uKTDL, YTO CYLCGHHH HCHBLITaHIA 0603HA4AOTCA pas-
JMYHO Y Pa3auyHBIXD BBTBell apilicKoft CeMb, 110 ClpaBeLIUBOMY
sambyaniio TIukTe, UHYEro HC FOBOPUTDL TNPOTUBDL MNONOXKEHIs ©
TOMD, YTO BCH 3TH BBTBM BHHECAH HXD u3L obuwelf BCHML UMD
upapolHHH. OAMHD M TOTD )K€ MHCTHTYTDL MOXETL OWTh 06o-
JHAYeHDL OJAHHML HAPOLOMDb MO OAHOMY NPH3HAKY, a APYTUMD Ha-
PO1OMBb—NO APYroMy: BOTL NOYEMYy Oplafiio HBMIB Ha3HBAOTDL
cyaoun (ordal, urtheil), a uuayCH ,HCIHTaHIEMD“, MHOrIA Cb NPH-
6aBkoio ,60wectBennoc” (parikshe mau divya)—Pictet, III, 175.
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BB 110Jb3y TOHt MLICAM, 4TO opramu OceTuHamb BO-
Bce He Gblim u3pbcTHE. Bb pamsubitimems usnoxeHin
sl TIOCTapaloCh NOKa3aTh, YTO HbKOTOpHE BHAHW CY-
1€6HBIXD UCHbITaHIA Jocead NpOLOMKAOTD AEepXKaTh-
ca vy Ocerunp, XOTS M TNOABOAATCS OOGBIKHOBEHHO
nogh ®opMu npucsaru. Bp Hacrosimee ke BpeMs 1
OCTaHOBJIO BHUMaHIE€ UHMTATENS HAa TOMb OGCTOATENL-
cTBb, 4TO Bb OCETHHCKMXD IOrOBOPKaXb M NOCJOBH-
naxb COXpaHMIUCh HecomHbHHbIE caban Hbkoraa cy-
ulecTBoBaBiledl y HUXD OrHEBOM M BOJHOH opnaiu.
Ecau 6bl Mbl OTHOCHIMCH NOBHUMaTeJbHbe Kb HB-
KOTOPHIMb HAapONHHIMB BHPAXKEHIsIMb, TO MH HECO-
MHBHHO OTKpBUIM OB Bb HUXD WUHBABIA PALD NAHHHXD
1St TAIEOHTONOTM HE ONHOTO $3biKA, HO M BCEro
O6leCTBEHHAro M IopUaNyYecKaro cikiaaga. Bn camons
&bab, Bulpaxkenist Bb poab cabayommxbs: .4 rotosb
3a Te6s Bb OrOHb M Bb BOAY“ WM ,OHBD NpolleAD
OroHb ¥ BOIy“, ynorpeGiasieMbiss i OGO3HAYeHIs:
11epBOe—TOTOBHOCTH BChMB XKE€DPTBOBaTb PaiM Apyra-
ro, a BTOpOE — MCNHTAHHOCTH CyAb6OIO, HE MOTJH Xe
BO3HUKHYTb Cay4altHO. Heo6mpsicaumo 6b110 Gl 06pa-

ieHie HapoJa Kb 3THMDP MMEHHO oépaaau'b NIPOXO0XK- '

JeHis 4epesb OroHb M Boly, ecid On Hbkorza He
pucoBala MXDb Nepeld HUMH CaMa )KM3Hb. Y Ka3aHHbIs
BLIpOXKEHIS G6E3CO3HATENBHO YNOTPE6AAIOTCA HHHD
Bh TOMB CaMOMB CMbICHb, BB KaKOMb CTOABTIS Hasalb
OHM NPUMBHAIMCE BNOJHD CO3HATENIbHO HA NMPAKTUKE,
Bb ®OpMb OrHeBoit M BONHOK opiamu, O KOTOPHXD
ynomuHaetd Pycckas Ilpasana.

OxHoXapaKTepHbIA BHPAXEHiS Cb TOABKO YTO MPH-
BEJECHHBIMM BCTPBYAIOTCA M Bb OCETHMHCKOMD SA3HKb.
Qo cuxp nopb OceTuHsl roBOPsATH Bb JNOKA3aTEJHb-

&
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CTBO IIPaBOTH YTBEP)KIAEMAro: ,, UPOi1y YPE3D OTOHB .
Bb onHoif M3D UXD MOCIOBHND 3HAYMTCH TAKKE:
.NpaBefHaro Jaxe Bola He HeceTp*. OGbscHeHie
TOMYy M JIPYroMy BHIPRXEHII0 MOXETh OHTb JaHO
TOABKO BB TOMB ClydYab, ecim MH NpPEINOIOKHMMD
®aKTh cymecTBoBaHis Hbkorza Bb coeph Ocerund
cabaylomuxd ABYyXb BHIOBD CYNEGHAro HCHBITaHIA:
[) NpOXOXKIEeHisl Yepesb KOCTeph, MOJOGHAro TOMY,
O KaKOMb, KaKb Mbl BUIBJH BhllE, TOBOPMTH 3€HLbD:
ApecTa, NaMATHHKD HapoJa BecbMa G6IM3KAro Kb
OceTunamd MO S3HKY M 2) TOTPYXEHIS CBA3aHHAro
Bb XOJNOXHYIO BOLYy Bb culy Toro Yy6hxueHis, 4ro
BOJA, KaKb 4YMCTasi CTHXifl, CNOCOGHA NPHHATH Bb
CBOE JIOHO TOJbKO HEBMHHAro; BAHOBHAroO )X€ OHa He-
06XOJMMO HECETD Ha CBOell MOBEPXHOCTH.

Kb oTuMb AaHHHMD OCETMHCKaro rosopa npu6a-
BuMD eue crbaylomee. Ilo oceTuncku npucsra Hasmi-
BaeTCsl ,apPTXapHHb,* 4TO Bb GyKBalbHOMB NepeBoib
3HauuTh: BCTb orons. [lobnanie orus—mue oGosmaya-
€Tb JM COo6oK ABHCTBIS OAHOXApaKTEpHaro Cb
NPOXOXIEHIEMD HEBPEIMMHIMD Yepe3db ILIaMeHb, Ko-
TOPHA BMBCTO TOro, YTOGH NMOKUPATH UCHHITYEMAro,
caMb UMb chbaaercs (— o6pasbl, HEORHOKPATHO YIOT-
pe6aseMbisi HapOAHBIMB SMOCOMDB apiineBD).

51 cxasanb Bhme, yro moad mpucsary uscabposa-
Teau Hepbako noxsoasatrs y Ocerund nbicTBisi, HO-
camis Bch npusHaku cyne6GHAro UCHbITaHis WIM Opia-
aiit. OxHo usb Takuxb AbitcTsilt cabayowums o6pa-

*) Beesonony Muaxepn. Oceruuckie ations. II.
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somb onuceiBaercy r. [lanaesnms: *) ,IIpu kpaxaxs
IBWKUMAro UMYIUECTBA, 110 NPEUMYLIECTBY JKE Mel.
KHXD YKEHCKUXD Belleil, rOBOPUTD OHD, lI0A03pbBae-
MOMY Ha3Hayajlachb noTepnbBIIMMB JUIOMB MNpHUCsra
(?)—uepelpHruy b Y€PE3b 3aXOKEHHYI0 BOJIYbIO WUIY “.
Bpanach BHCylI€HHast BOAYBS JKMJA, 3AKUralach U
Klajachb Bb HEGOJBIIYIO SIMy; IOTOMb €€ NPHKPbIBAIM
3eMael0, YTOObl 1aTh €#f BO3MOXXHOCTb AbMMThCH. Ilo-
lo3pbBaeMulll 10OKEHD OblIb NEPENPHIHYTh YEpesdb
Hee.—Ecau nonospbpaemsiit 1biCTBUTENBHO GBLID BUHO-
seHd ¥ ThMB He Menbe phuinics nepenprruyTs yepesnb
BOMYLIO XKUIY, TO NMOCHABACTBIEMD €ro NOCTynka GhlIo
TO, YTO OHB JODKEHD OBLID MCKPUBMTHCSH, ChbaaThCs
kanbkoit*. OueBnnHO, 4TO Bb TOMDb BUIb, Bb KaKOMb
9TO MCUbITaHIC NpUMBHAETCS Bb HacTosIlee BpeMs,
OHO HE MOXETb HH Bb KakoMb cayyab npoussecru
TOro NOCABACTBIS, HAa KOTOPOE OHO Pa3CHMTaHO, TO
ecTb KaabyecTsa, MPOUCXOAAIIArO OTH nG¥ora. A
9TO JNaeTh [OBOLBL JyMaTb, YTO Bb GbIOE BpeMsi
MCHBHTaHIE 9TO NPAKTUKOBaZOCh HBCKOJBKO uHaye:
3E€MJU HE NPUCHIANM U MCKPHUBIEHIE MOTJIO TIPOU3OHTH
CaMbIMb €CTECTBEHHEIMb 06pa3oMb, KaKIblii pa3sb,
xorza BMbulateancTBo BoxecTsa He cnacano uchbi-
Tyemaro orb npupogsaro nbiictsis orns. Takumb
06pa3oMb, Bb TOJIbKO YTO ONHCAHHOMD BULb OrHEBOMH
opranu cabayers BunbTh HE MHOE YTO, KaKb U3BPa-
lIEHIE [IEPBOHAYAIbHATO €51 XapaKTepa, lipeanojaras-
waro y OceTHHb TaKoe Xe NpPOXOXJIeHie yepesdb

*) C6opuuxn cpbi. o Kask. ropuaxs. Bunycks VII. Ipucsara
no o6bYHOMYy npaBy OceTHHb. 20.
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n1aMeHb, Kakd y apesuuxs Unnycoss, llepcoss, I'pe-
KoBb, ['epuannesd u Keavtoss, T. e. y ubaaro psaa
KPYNHBIXD TpeAcTaBuTelelt apifickolt ceMbi.

O6mee 3akiiovueHie, Kakoe MH No3ponseMd ce6b
cibAaTh Ha OCHOBaHIM BCEro BHINECKAa3aHHAro CBO-
auTcs Kb ToMy, 4To OceTHHaMB BB TaKoit Xe cre-
EHH, Kakb M ADYTHMb HApOXaMb apiCKOH ceMbh
u3BbCTHH OHJM OplaiiM, KaKb ONMHD M3b BHIOBD
ycTaHOBAEHis cyReGHo#k nocrosbproctn. llpesubit-
WHMU H3D HHXD, NO Bceit BBPOATHOCTH, GbLIM MCIH-
TaHii OTHEMD U BOJNOIO, BHIHECEHHHs U3b OOlIeH
BCbMB apilfiiaMb POMMHH, M TOTOMY MNOUAAAIOMIis-
Csl ONMHAKOBO Bb NPEBHEPYCCKOMb M TEPMaHCKOMb
npoueccaxb, Kakb M Bb NEPCHACKOMb, FPEYECKOMb,
CIaBSIHCKOMD M KeAbTHYECKOMD *). (akToMb nepe-
)KUBaHIA OJHON M3D HUXD sBAseTCA Jocenb npakta-
KyeMmoe Bb Cly4asXb BOPOBCTBA IlepenpHriBaHie ye-
pesd BOMYBIO XKUAY.

O6umepacnpocTpaHeHHOCTh OpAafiif, Cb OYEBHA-
HOCTHIO BLICTYNAIOWlass M3b PSAA BHIUETPUBENEHHHXD
csunbrenscTeb, BH3HBaeTb Bb ymb uacabposatens
cabnyiomee nepoywmbuie. Kaxump o6pasomd onktdh
BTeyeHie croabriit He Mord YG6BAMTL monell BH TOMB,
yro nbiicTBie ®U3UYECKUXD INEMEHTOBD: OTHA, BOIMI,
Ala U T. A. onpexbasercss 3aKOHaMH NPUPOIL, U3Mb-
HUTb KOTOpPHE HHYTO HE MOXETBH; YTO NPOXOXKAEHie
4pe3b OrOHb, NPHKOCHOBEHIE Kb PACKaIEHHOMY Je-
aB3y MAM OmylleHie PYKH Bb KHNATOKS, HenpembHHO
COINPOBOXKAAETCS OGXKOroMb, KaKb NpPHUHATIE 1A —

°) Grimm. ¢32.
17
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OTpaBJeHieMb, a 6pocaHie Bb phKky CBSA3aHHHMB—IIO-
IpYy)XeHieMb Bb Hee?

Uctopuku pasHo OTBEYAIOTH Ha 3TOTH BONPOCH.
Xoxmsyee MubHIE TJIACHTB, *) YTO Kb MCHBLITAHIAMD,
TSDKKHMB TI0 CBOMMD OU3MYECKHMB NOCHBICTBISMD,
o6pallaJuch JHIIb KaKb Kb KpailHeMy CpeicTBy M Bb
pbakuxs cayyasxs. Bubcro Toro, yTo6hl npuctTynaTh
HENOoCPEeNCTBEHHO Kb Ka3HH IPECTYIHUKA, €ro NOJABED-
ralm UCNHTAaHIIO, Pe3yJbTaTOMb KOTOPAro MOrJia GHTh
cuepTh. S corjacenh Cb nepBoll NOJOBUHOM STOrO.
MubHIS U He corjacedd co BTopoit. S cornacend cb
ThMB, YTO Kb OTHEBOH! M BOAHOK opaaNisiMb NpuOH-
raau OGHKHOBEHHO NpPY HEXOCTATKD APYruxs CpeaCTBD
YCTaHOBJIEHIs cyaeGHo# mpoctosbproctu. IloaTsep-
XIEHIE TOMY s HaXO0Xy BB MHIYCCKUXD CBOZaXb U
BapBapCKUXb 3aKOHAXbh, ONMHAKOBO CTaBSAIIMXD OGBH-
HSEMOMY albTEpHATHBY: NOKa3aThb CBOIO HEBUHHOCTb
yAMKaMM M CONPHUCSKHAKAMH, WM TNOATH HA CyIb
Boxiit. **) Ho T6 >Xe mnaMsiTHAKM He OCTaBAAIOTbH

*) Grimm. 9I0.

**) Ecid Cyly He IOCTaeTh YAMKDL LAs# HOCTAHOBKH ULpuro-
BOpa, TO OTBETYMKD NOKEHD NOABEPrHYThCH UCHWTAHIIO OTHEMD,
Bofiol0 ¥ T. . rosoputh Hapana. — Bn BoaboerGioTeabCKOMND
cnuckb Canuueckoit IIpaBan, ReCoBeplIeHHO, HO 10BOXBHO pail-
Helt pejaKuid, roBopuTCS 06b MCHHTAHIM KMISWEK BOAOK —
eAMHCTBeHHOMD BB opraxilt, mapbcraouD Apepubfitieny opank-
CKOMy TNpaBy, KaKb 0 IOKa3aTeabCTBh, Kb KOTOpoMy npuGbraiorn
JHWb [OpY HeJOCTAaTKD APYTHXDL ¥ BB YaCTHOCTH, NpU OTCYTCTBIN
CONPHCHKHUKOBD, it XIV, § 2 u tt XVL § 3). Tekcrs ApYTEXD
TEPMaHCKHXD CBOJOBDL [O3BOXAETh CIBAaTh TOMKE 3aKaoueHie
(Lex Ripuaria tit. XXXII # XXXIII.—Lex Frisionum IIL., ct.
s.—Lex Anglorum et Werinorum. tit. LV.—Cpasgut. Thonissen’a
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Hu Maxbiiaro coMubHist OTHOCUTENBHO YacTaro o6pa-
WeHis Kb opraniams. Hayath cb TOro, 4ro BH HAX®
nepeuncasiercss nbablif psAAD yrOJOBHHXB CIy4Yaesb,
Bb KOTOPHXB MCIIHITaHIE YKa3aHO KaKb €IMHCTBEHHBIA
cnoco6’» ycraHoBJeHist cyne6Hoit nocropbproctu. Taks
vanp. 8p Hapanb *) rosopurcs 06b 0653aTeAbHOMD
o6pallleHl Kb OplalisiMb KaXIHH padb. Kora mpe-
CTymJedie coBeplleHo Bb Xbcy, Wi BHYTpH HOMa,
WIM HOYbIO, PANOMB Cb STHMU TPEMS CIydasMH CTa-
BUTCS: JypHOE NOBeleHle >XCHIUHD, H3HACHIOBA-
Hie, pa3Goit ¥ Kpaxa, a TaKKe HeUCHoIHeHie BCS-
Karo pofa 0653aTENbCTBD M Bb YaCTHOCTHM HEOTJHAua
Jenosura. **) Bb 3akonaxp BecrroToss u BB pa3Bus-
mwuxcs Ha uxbp nousb fueros Ucnamim whkoToptie
BUIbl MCIHTAHIA M Bb TOMB HMCIb mOrpy)xeHie pyku
Bb KAOSIIYIO BOLY M TNPHKOCHOBEHIE Kb pacKaleH-
HOMY JXeJb3y NPU3HAIOTCS €XIMHCTBEHHLIMU CPEACTBaMU
OYUCTHTB C€651 OTH OOGBUHEHIS: IEPBOE BB CAydasnxs **")
npecTymieHiit npoTuBd BBpb, BTOpPOE BB CIyHasiXb
npemo6onbsHIsA XKEHIIUHD , CBOTHNYECTBA, KONIOBCTBA
M MpOJaXH XPHUCTIaHD Bb PaGCTBO.

TouHo Taike He MoXeTh OwiTh CcOMHbBHIA M BB
TOMB, YTO 3aKOHOJATEJbHHISI NPEANHCAHIS OTHOCH-
TebHO npuMbHEHis opaaniit He OCTaBaAMCh Mep-

(593 crp. npumby.], KOTOpHIt NOAEMU3UPYCTD MO HTOMY BONPOCY
¢b BaxbTepoub, NpUIHAWMMD [OPABO UCTUA Cb CaMaro Hayara
npouecca Tpe6oBaTh OTbH OTBBTYMKAa NOKAa3aTEALCTBA €ro nNpa-
BOTH Ype3b MCHOHTaHIE OCHEMD ¥ BOLOIK.

*) Institutes of Narada, nepesons Iolly.

**) Thonissen. 1. 104 1 100.

*+#) Lex Wisigothorum. L. XII. tit. II.
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TBOR GyKBOIO: CpelHeBbKOBHE MUcCaTeNH, Hamp. yno-
MUHQIOTDH O HMXD Ha KDKIOMb IIAry W HE TOABKO Bb
nepioxdh BapBapCTBa, HO U Bb MOCABAYIOMIYIO 3MOXY.
Taxs 'epanbns-nio-Bappu roBoputs 06 MCIHITaHIM
KMUALIEIO BOJOIO M PACKAIEHHHIMD METAMIOMb, KaKb
006 06111eyNIoTPEeGUTENbHLXD BB Y 3/1bCh B €ro spems,
10 ecth’ Bb koHnb 12 B.*). O npumbHEHIM UXD BB
lepmaniu uners pbus y I'puropis Typckaro, Fuakuapa
Pettmcckaro, Pynoaboa ®yabrenckaro u ap. **)
Usb ckasaunaro BuIHA BCS HECOCTOATENbHOCTDH
TOro MHBHIf, KOTOpOE NHTaercsi oOBACHUTH BbKOBOE
ylaep)kaHié opiaiif Bb cucreMb CyAeGHHXD JMOKa-
3aTeAbCTBD ®aKTOMB pPBIKaro Kb HUMD OOGpalleHis.
Kb opnanisiyd npuGbraim 4acto # Ha NpOTSKEHIM
COTEHD M THCAYB IbTH. A €CIM TaKb, TO BONPOCH
BCE €elle OCTaeTcsi HepasphlIEHHHMB, BCe elle Npo-
IoKaelllb Bb HeNOYMbHIH cnpammBaTth ce6s: noyemy
OAHOOGpasHOE HaCTyMJeHie ONHUXB M ThXD Xe mo-
CrbACTBI: OGKOra, YTOIIEHIst, OTpPaBAEHIA M T. 1.
HE yKa3aiu Ha NEepBHXDb e MNOpaXb Ha HEBO3MOX-
HOCTb CBASHBATb Cb ABHCTBIEMD HCHBHITaHISA —NPEICTa-
BaeHie 0 6oxxeckoMd BhGopH? Henoymbhie ewe Goxbe
BO3PACTaE€Th, KOIJA Mbi Y3HA€Mb, 4YTO MHOrie, NOA-
BEPrHYTHE HCIEITAHIO OTHEMD WJM BOJOIO, BHIXONMIM
U3b HETO HEBPEIMMEIMU. JTO yTBEP)KAAIOTD, HaNp.,
uo otHoweHio kb Puxapnb, 3anomospbuHoit es my-
xemb, Kapaoms Toactuims BB HesbpHocTH, psand

*) Gambriae descriptio cap. 14.
**) Dahn. Baustein. 48.
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abTONUCUEBD, TOBOPSLIUXD—OIHK 06D HCIBITAHIM €s
ropsuMD Kenb3oMb, Ipyrie—o NMPOXOXAEHIH €0
KocTpa Bb OfHoil py6auikb. Toxe nosropsioTs OHM
u o Kynuryunb, xenb umneparopa Ienpuxa II, 065
Jumb, Matepu Oayapaa lcnosbmuuka u o nbioms
paxb Ipyruxs ucropuyeckuxs auusocreit *). Ilpexn-
nojaraTh KaXIblll pash coseplleHie o6MaHa CyIbeio,
KOTOPOMY [IOPYYEHO NpPOM3BOACTBO UCMBITaHIs, €lBa
J¥ BO3MOXHO IPH NMyGIHYHOMD COBEPLICHIM OpAAJIH
4 MpPU TOH 3a6OTJIMBOCTH, Cb KOTOPOIO 3aKOHOJATENb
NPHHUMAETD MBPH NPOTHBD BCAKUXD TMONHLITOKD H3-
6b5ruyTh ABACTBIA OTHA MAM BOLB MCKYCCTBEHHBHIMH
cpexactBaMu **). Bp To ke BpeMms u3b colepiKaHis
OTHOCALIMXCS Kb OpAANiSIMb NPEANnuCaHli BAIHO, YTO
3aKOHOJATE]Nb HE CMOTPHTD Ha POKOBON MCXOADB, KaKh
na Heud6bxubit. [IHave He craam Gbl, Hamp., UHAAYC-
CKie CBOXH 3ampemaTh npuMbHEHIs Kb MOIAMD Cla-
6aro THIOCKOXKEHISA NCNBITaHIS OTHEMD, SIOMB U XO-
JONHOIO BOJOIO U COBEpIIEHHO OCBOGOXKIATh: I) OTDH
MepBaro: NPOKAXKEHHLIXb, XPOMBIXb, CABNBLIXD, UCKPH-
BAEHHHXD, ULIOTOBB; 2) OTH BTOPAro: Jiogel cTpa-
JAOWKXD PA3NUTIEMD XKEIYM MIM ONyXOJblO NEYelu:
3) OTH TPETHATO: GOJAbLHHXDB aCTMOIO! He cramu 6m
MHIYCCKi€ CBOIH HACTaMBaThb Ha TOMB TaKXKe, YTOGh
u3apbcTHHE BUIB MCHLITaHI! NPOU3BOLUMbI GBLIM TOJXBKO
BB M3BBCTHHIA BpeMeHa roga M BDb u3sbctHylo wacts
must, Korxa nbiicreie uxbp Bcero Menbe BpenHo. Taxb

*) Grimm. Rechtsalterthdmer, caoso Gottesurtheile.
**) CpaBHA BHulcpHBeACHIWA OTPHBOKL 13h Fuero de Alar-
con,
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MCTIbTaHIE OTHEMB NPEJIIUCHIBAETCS COBEpIUaTh Bb
IOXJAMBYIO TOTOLY , MCHBTaHIE XOJOJHOIO BOLOIO
TOABKO JBTOMB; a SNAOMb—3UMOIO, OPH OCOGEHHO
xonoauo#t norofb. O nocabauems cpenctsb (anb)
TOBOPUTCS, YTO ero He cablyeTp JaBaTh HaTo-
waxb, M He ToT4Yach nocab o6baa, npuTOMB BB
u3pbcTHOR TOJBKO nponopuiu*). Bce 3TO HaBOAMT®H
Ha MbICIb MCKaTb Bb ®HU3UYECKUXD K€ NPUYMHAXD
OGDBSACHEHIS TOMY, YTO CylNeGHHIS HCIBITAHIA HE BCErAa
OKaHYMBANHCh Kb HeBwroah mcnmryemaro.

Ceituach npuBcli€HHOE NOCTaHOBJEHIE MHAYCCKaro
npaBa OTHOCUTEJLHO OGpallleHis Kb OrHEBOH opAaNiu
TOJbKO B JAOXIJIMBOE BPEMS CaMO CO60I0 OODBACHAETD
BO3MOXXHOCTb TaKOTO ciyyasi, P4 KOTOPOMB NPOXO-
XJeHle uepesb KOCTepb — Hanboabe onacHoe H3b
BCBXB CpelacTsb OTKPHITIS CyleGHo# nocTtoBbpHOCTH,
He GYNeTDb CONPOBOXIATLCS CMEPTHHMB HCXOAOMb.
Mas sTOoro He HyXXHO HUYEro MHOro, Kpomb Hactyi-
JEHIsS JHUBHS.

Yro ucnuiTaHie SIOMB TAKKE MOTJAO He HMBTH NO-
cabACTBIEMD CBOMMB CMEPTb MCIIHITYEMaro, 310 Jerko
IONYCTHTh, 3Hast, YTO Kb IbicTBli0 M3BBCTHaro saa
MOXXHO TNOCTENEHHO MplyYuTh ce6s **) u uro Bcabx-
CTBle NpPUBHIYKM LD Bb U3BLCTHOM N03E MOXKETH Jie
OKa3aTh BOBCE HWUKAKOrO BIIsiHIS HA OPraHU3M®.

Tpyauo NOHATH cnoco6hl, KOTOPbIMH HCIHITYENBIC
PACKAJICHHBIMD Keab30MD MOTAM u3Gbrarb 0GKOroB®.

°) Hapana Vra. §§ 3 u 14.
**) DTO W NpaKTHKOBANOCh, KakhL M3BECTIO, BB cpenunie Rhka
Bt Uraniu, Hanp. npu asopt Exarepunn Memuun.
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i

Ho u axs storo MoxeTb GbiTh HaiftleHO OGbSCHEHie.
Ha mo6omb auteiiHoMd 3aBonb paGoyie npopbianba-
I0Th Nepeadb MOoOO3HATENbHOH NYGIUKON ONHTH MNO-
TPY)XEHIst PyKH B PacniaBI€HHOE OJIOBO ¥ BHIHUMAIOTB
ce ueppeaumoio. Ilpasna, onuTh 3TOTH MIMTCS BCETO
bCKONILKO CEeKyHAB, a HCMBITaHIE PACKaA€HHBIMb
xexbaoMd Tpe6yeTd MELIEHHATO IPOXOXKACHIA NEeBATH
I1aropb; HO HUYTO HE TOBOPUTH HAMb O TOMB, YTO
Bb APEBHOCTM HeM3BBCTHH OHUIM CBOEro pola cpel-
cTBa M36bxaTh 06KOroBB: JAOKasadb Ke, Hanp. bBy-
TUHBYM OINBITAMM, NPOU3BEJCHHLIMU UMD BD DBpE, UTO
BOJA, aJIbKOTOJb M 3OUPD Bb UIBBCTHOMD COEIMHEHIH
103BOJIAIOTD YeaoBbKy 6e3HaKa3aHHO NPUKAcCaThCSH Kb
pacronienHomy Mmetanay! Kro pbumrcs yTeepskaats,
YTO HAlIUMD NpejKaMb He ObIH M3BBCTHH TaKoro
pola XMMHYECKIsi CPEICTBa, CEKPEeTh KOTOPhIXD IJs
nach yrpauens. HbxoTopreiMd noarsepxaeHieMd 3Tofi
JOTAZKK CAYXHTDH TO OOCTOATENbCTBO, 4TO OMMHD Ca-
JepHCKi#k Bpaub, no uMenu TpoTyia, naeTs peuents
COCTaBa, N03BOJABINArO H36bXaTh 06XKOTra NPH HCHH-
TaHIM PaCKaJCHHBIMD JXeXb30Mb MIM YK€ KHIATKOMD,
cocTaBa ,quae sustinet“, Kakb 3HAYMTCSA Yy Hero,
omne iudicium aquae et ignis* *); a BO BTOpPHXb, ¥
TO OGCTOATENbCTBO, YTO NONOGHHI Xe penentd Npu-
BOIMTH Bb CBOMXD COUMHEHIAXD M Amn6epTd Bemmxiit,
noJab30BaBILifics Bb cpelHie BbKa penyTanieit BeIuKaro
3HATOKA MEIMUUHBI *¥),

*) KoTopoe BHHOCHTBH BCAKOE HCMHTaHie OrREMb ¥ BONOH.
**) Konigswarter. Etudes sur le développement des sociétés
humaines. Des ordalies, ctp. 169.
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Haxonens, 4To Kacaercs 10 MCHBITaHISE XOJOIHOIO
BOAOIO, TO Aake BB HauGoabe onacHOMB ero Buib,—
HOTPYXKeHisi Bb BOJAy M NpeGhiBaHiA NOLB HElO BTe-
YeHie BpeMeHW, HY)KHAro IIsS TOro, 4TOOL TPHKAH
cabaate BHCTpbAD H3D apbanera H ABAKAL LOCTA-
BuTh 66roMd cTpbay obparno *), 4eaoBbkb Cb XOpo-
IIMMM JIETKAMH, XOTS M Cb TPYHAOMb, BCE XK€ MOXKETH
BRIAEPXKATh ero. .

1 Taks, oTsbyasi Ha BONPOCH O TOMbB, KaKbh MOrIA0
uenobyecTso Breyenie croabril npUAEpKUBATHCA
NPAKTHKK CYNEGHHXD MCNBTAHIA ANS YCTAHOBAEHIS
Cyne6HOi ROCTOBBPHOCTH,—MBl CKaXENB, YTO TNpH-
unHy ToMy cxbiyerd BHABTL B TOMD 06CTOATEALCTBE,
YTO HCXOAD JaKE Ham6onbe ONACHHXD MH3b ITUXD
MCnbTaHIA He OBAD 110 HEOGXOAMMOCTHM BCETAa He-
GAAronpisiTHEMD JIAsl UCHHTYEMaro, M YTO, TaKMMb
06pa3oMd, cyesbpHoMy 4enoBbKy sgasiiach BO3MOX-
HocTh BUABTL ,cyap Boxit“ tans, rab Bb Hamm Auu
Jerko 6hiA0 6B KOHCTaTHpOBaTh AbBHCTBIE CYACTAH-
BbiXD HAM HECYACTHWXD IS MCHLITYEMaro ousuye-
CKHXD YyCIOBIit.

IIpn6asuMbd KB 3TOMY, 4TO YeaobbyecTBO HMKOrAa
ne 6blI0 HacToabko cabno, uro6u He BUABTH, uTO
MCTILITaHIe OTHEMD WIM SIOMbB, €CIHM He HempeMbHHO,
TOBD 60JbLUIMHCTRS CAYYaeBh, CONPOBOKIACTCS ABHHMD
BpenoMs Ias ucnnityemaro. CosnaBasi 5710, uyenosh-
4ecTBO NPUGEraso Kb TAKHMB MCIHITAHIAMB TOJABKO
NpH CHALHHXD YJUKAXD NPOTHRD OOGBMHSEMAro W mpiu

*) Hapaga, VII ra., 3—12 cr.
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HEBO3MOXXHOCTH NPOBbPKH MXD KakUMDb JUGO HHBIMD
cnoco6omd. BoTh mouemy omHoBpeMenHo cb McnuiTa-
HiAMK ONACHEIMM CPEICTBaMM, H3BBCTHN GbiiM U TaKis,
Bb KOTOPHXb HEGAAronpisATHRIA KCXOLD LIf UCNHTYE-
Maro MOXXETb HACTYNUTh TOJLKO NPH YPE3BHYANHOMB
CTeYeHIH OGCTOATENbCTBb, OOBACHAEMOMD KaXKIMIIL
pa3b Boxelo Boxaeit.

Hcnritadie oCBAIIEHHOIO BOAOIO MIM OCBALIEHHBIMD
xa1b560MB, T. €. CpEeACTBaMM CaMHiMU HEBHHHHIMH TO
CBOMMD ®U3HYECKUMD 1IOCABICTBISIMB, PACIPOCTPAHEHO
6h0 NO BCelt NOBEPXHOCTH 3EMHArO Mapa, W NpH
TOMDB Cb ApeBHbiiuMxb Bpemends. MH Haxomumdb ero
M y JXHTejeil 3anaiHO-a®PUKAHCKAro noGepexss, u y
SInouuess, Espeesn, Wumycoss u ['epmanuesd *).
Wcnmranie onacHbMUM cpencTBaMu npuMbHaeTCs 3TUMI
HapoJaMM JIHIIL MO OTHOIIEHI0 Kb HauGoabe Tsk-
KUMbD M CHJABHO 3anoi03pBHHLIMD NpECTYNHUKAND,
Ge3BpeNiHbIMU K€ N0 OTHOMLIeHI0 KO BChMB OCTaih-
HbIMD.

Nunycckoe mpaso, HauGoabe oGCTOATEAbHOE BhH
CBOMXD NIPERIHCAHIAXD HAITOTh CYETDH, 3aNpemaerh
ofpalletie Kb OTHEBOM M BOJHON oOpranisiMb BB Ib-
JaxXh MaJIOBAKHWXD M NPEANMCHBAETD YynoTpebieHic
Bb TaKUXD CAy4asiXh OCBALICHHAro Hanutka **). H-
MELKOe NpaBo M, Bb YACTHOCTH, BapBapCKIE 3aKOHbI
TPO3ATH MCIIWTAHIEMD KOCTPOMbB, PACKANECHHHMD Xe-
A530MD M KHNSINEIO BOJAOIO TOJBKO TSKKUMDB npe-
CTYNIHMKaMb, HE MOUYIIMMD NPUBECTL Bb CBOE ONPas-

*) Grimm, crp. 937. Hapazna. 1X ra.
**) Dahn (Bausteine), y kotoparo npusegenu cpeasesbrobne
TeKCTH, yuomutaouye o judicium offae.
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JaHie HU OJHOTO H3b OGHKHOBEHHH XD JOKA3aTEAbCTBb.
IONYCKaeMBIXb ApeBHE-TEPMaHCKHMD IPONEeCcCOMb. 3a-
nofo3pbinuas BbBEp0IOMCTBS KEHUIMHA, HANP. ULETH
la KocTepd JMllL Bb cAyyab, ecid HUKTO U3B pold
CTBEHHUKOBD HE COrJACHUTCH BBICTVIHThH BB €5 3alllil-
Ty W pbuinth 1540 NOEAUHKOMD Cb €51 OOBUHHTENEMD.

Bb caydasxb nouTH HeBh3mBalomeld coMmHbHIsA npe
CTYNHOCTH M NPUTOMB TSKKOH, HACTyIJIEHIE CMEpT-
Haro MCXOJa OTB MCHMTAHIA TONBKO Npelynpexua-
€Th NpPUBEAEHIE Bb HCNOJNHCHIE CMEPTHAro NpPHrOBO-
pa ¥ uMberd npeab HUMB TO NPEUMyUIECTBO, “TO
SIBASIETCS BB I1a3axb Hapola NbaoMb HE PYKD ‘iCAO-
sbyeckuxs, a Boxeckaro Bh6opa.

Co TeueHieMd Bpemenu, no ubph ynpouenisi cosna-
His BD HEOTBPAaTUMOCTH Bb GOJBLIIMHCTBE CAy4yaeBh
ouanyeckaro nbiCTBis OrHsA, BOIBI WAM sXa, Bce Me-
Hbe u Menbe npuUMBHAIOTCA ONMACHHA CpEeNCTBA HC-
nuiTadisAe, nokpaiHe#t Mbpb Kb aMnaMb BHICHIMXD CO-
CJIOBIi. Hapana, Halp. BOCNpellaeTh NpUAararh Kb
OpaMHHaM®B MCOBITaHIe SAOMDb, 3 Kb KIIATPIsAMb—HC-
NhTaHIe pacKaleHHHMDb Kexb3ous *) YneHosdb xpe-
yeckoit KacTel Bb WHAIM OGLIKHOBEHHO IOABEPraiM
MCTBITAHIIO BECaMu; ISt HHM3LIMXD JKE COCJIOBIA: Baii-
CieBb U CyRpacoBb, CYIECTBOBAJIO MCHBITaHIe XOJNOX-
HOIO BOJOIO M sfioMb **). Yrto Kacaerca no I'epuan-
uess, To yxe Canuueckas [Ipasna npussaers 3a cBo-
GOXHbIMM NPABO OTKYNAThCs OTb HPUMBHEHIs! Kb HHMb

°) Hapaga. IlI, 6 u 8.
**) lbid. V.
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opianiii; a apyrie BapBapckie CBOAH Bce Goxbe u 60-
abe OrpaHUYMBAIOTD KPYI'b JMLB, NOJBEPraeMLIXD CY-
HeGHLIMb MCIBITaHIAMD, JHIAMM HECBOGOIHATO COCTOS-
it (pa6amu) *). B Anrniu XI u nepsoit uersep-
™ X1l cT. MCOBITaHIA XOJMOLHOI M KHISILEID BOLOK
npuMbHAIOTCA Kb OMHMMB BULIaHawb. Mcnuitaniio pa-
CKANIEHHBIMD JXeab30Mb NOJBEPraioTh CBOGOIHBIXD JI0-
Xelt cebrckaro cocrosHiA. Jlas aund LyxosHaro 3sa-
Hisl CyleCTByeTh TOJLKO OMMHB BUAB opiamii—iudi-
cium offae.

Bb 1215 rony co6opn b Jlatepawb sanpemaetn
obpalienie Kb OpAalisMb HA TPOTSOKEHIM BCErO Ka-
Toamyeckaro Mipa. Ho a10 3anpemenie, kaks nmoka-
3biBaeTh npuMbpb AHIIM, NPUBOAUTCA Bb HUCMOJHE-
HIC JAJeKo He cpa3y. Bb yrouoBHEIXB npoueccaxh
obpauienie Kb opaanisaMb BcTpbuaercst aecsitku ABTH
CHYCTS, Bb IPAKIAHCKUXD YK€ OPAANM BLIXOUSATD U3
ynotpe6ieHis ewe Cb NONOBUHBL 12 CT. **),

Y pycckuxs Chassiib MCnbTaliss OTHEMB M xerb:
30MB CTaHOBUTCA phakumu yxe Bb I3 B., NACKOJLKO

') Bra MBCAb 06CTOATEABHD NMpOBOAKTCA Y Grimm'a, CTP. QIO Nt
Dahn’a, ctp. 50 u cabn. Hocabauii, npusoas L. Sal. tit 53: ,si
quis ad ineum admallatus fuerit, forsitan convenit ille qui admalla-
tus est manum suam redemat et iuratores donet*, maetn emy
cxba. o6bscHenie. Bukynn, o koTopous uieTh ankcs phus, npu-
wbHgaca npexae kv noenusky. Cb saubHolo mnoeamHka, no Ha-
CTOSHIIO IyXOBEHCTBA, KHIALIEIO BOLOIO, CTADMHHOE MPaBUAO O
pukynd He Ouxo orubuewo um cTano, cabiomarenblo, ¢h 3TOrO
BpeMenu NPAMBNATLCA M Bb CAy4asxXnh obpalellis Kb BOAHOA op-
naxiu.

**) Bigelow, ctp. 427, 324 u 325.
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06B 3TOMBH MOXHO CyIUTL KaKb M3b NpsAMaro sampe-
lIIeHIA ONHOI'O U3b HUXD — MCHBITAHIA Kexrb3oMb Bb
rpauoth CmoueHnckaro kua3s Mctuciasa Jlasbiaosutia
c¢b lotaannoms u Puroio (1229 r.), Takb ¥ U3b pb-
umrenbHaro monyadiss o Huxp Cyne6Hukosd *). Bn
TOXXE BpeMsi 3aKOHOJATENbCTBO YIEPKMBAETH HCIIH -
TaHie xpe6ieMb. Ctoraasb, ropops 0 xpe6iu, yno-
Tpe6asieTh BhPAXKEHIe: ,BO3JOXHMTE Ha cyas6u Bo-
wiu“, ybMb npaMo oTThHAETCA npucymuit emy Xa
pakreps— cysa Boxis. Ilo onucaniio anraitckaro kyn
ua JIsHa, NOPSNIOKD 1POU3BOACTBA ITOrO MCMHBITaHIS
Bb 10 B. 6burb cabayiounit. Cyaen Gpaau ABa BOCKO-
BhIXD IUAPHKA: ONMHD Cb MMEHEMD HCTIUA, IPYroit ch
HMeHeMDd OTBBTUMKA; NOA3LIBAIM OCTOPOHHArO 4eno-
pbKa, KULAJIM €My IIAPUKH Bb WIANKY U NPUKa3HBAIM
BuiyTh onuib. Bb [loaswd xenbsnasu Boanas opia-
JiM TPOROMIKAIOTD AepaThCsl Bb TeueHin Bcero XIII
B., ¥ TOJBKO BB OINHOMD yroakb Masosiu, Bb Jlo6ps-
cuHCKoM 3eMnb BcTpbuaeTcs olHO, JBa YNOMUHAHIS O
Huxp Bb Havanh XIV B. **)

Ioanubitiuas MCTOpis OpIAMA CBOXATCS TaKMMb
06pa3oMb TNOBCEMBCTHO Kb NOCTENEHHOMY OrpaHu-
'IeHllo, KaKb Cly4aeBb, NPA KOTOPHXH nNpuMmbasAercs
HCTBITaHIE OTHEMB, BOJOIO WIH SIOMbB, TaKb M JMLb,
NoABEpraeMbiXb TaKUMDb UCHbTaHIAMDB. Onacnus cpex-
CTBa OTXOMASATH HA 3ajHIf NJAHD ¥ COBEPLIEHHO faxe
MCYUC3AIOTHh M3b CYNe6HON NpaKTHKU, MO Kpaitnei
mbpb, wbkoroprixd Hapomosb. MbcTo uxB 3amnu-

*) llaxmann O cyln. RoKa3. 0 ApER. pyc. Npamy, ctp. 6).
**) Heltzel, npeaucnosie xu Tomy li-my, crp. 3.
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MAIOTh WCOBITAHIS HEBUHHBIMA IO CYLIECTBY Cpel-
CTBaMHM, Bb KOTOPHIXH POKOBO# MCXOXb, KaKb IIOKa-
3plBa€Th ONBITH, HACTymaeTh He Kakb obmiee mpa-
BHJIO, 2 KaKb MCKJIOYEHIE.

Cynonpoussoactso OceTund CAyKUTD 9TOMY phILK-
TEJbHBIMD NOATBEPXKIeHIeMb. [laMsaTbh 06 UCHBITaHIN
BOJOIO U OTHEMB COXPAaHHAD Yy HUXD OJMHDB H3BIKD.
OG6paluenie e Kb CaMbiMb 6e3BpeIHBIMD ABACTBIAMD,
Cb nbaio packpuTisi CyneGHON MCTHHHI, BcTpbuaeTcs
Yy HUXD Ha KaxloMb wary. Mraks, Bb KoHUb KOH-
1oBb O6bluHOEe npaso OceTHHD HE TOJNBKO HE OTpH-
UaeTh TOrO TMOJOMKEHisl, 4YTO Bb JpesBHeil cucremb
CYyA€6HBIXD JOKA3aTeNbCTBh I'OCNOACTBYIOWIYIO POab
MTPAIOTH CYAEGHbISi MCHBITAHIA, HO H CAYXXUTD phiu-
TEAbHHMD €5i NOATBEDXJAEHIEMb, YKaskiBas HaMb Bb
KaKOMb HallpaBJ€HIM IPOUCXOAUTH TOCTENEHHOE Pas3-
BUTIE MAM, TOuHBE roBOps, BLIMMpAHIE WHCTUTYTA
opaaJii. ,

{Il. Ilpucsia. Mot ToAbKO 4TO BuABAM, Kakisi opla-
JiM CTAHOBATCS COBpeMeHeMb HauGoiabe ynorpe6u-
TeAbHBMU. DTO TH, BB KOTOpHXD bBo)ectso npusui-
BaETCsl NMPOSIBUTH CBOIO 4yNONBUCTBEHHYIO CHIY YPESD
nocpeacrso 6e3pasauyHaro no csoeil npuponb abii-
crBii. TakoBb HCHbLITaHIS OCBSLIEHHOIO BOJOIO Y
Uunycoss mau ocrielt y I'epMannesb-Xpuctiaib; Ta-
KOBHl TaloKe HEBHHHHIE 1O CBOEMY XapaKTepy IpieMH,
Kb KaKMMb, KaKb Mbl BUIbaM Bhille, eme Bb Halle
ppeMs obpamaiorcst OCeTHHB JIs MCHOBITaHI KaKb
CaMoro NOACYAMMaro, TaKb U €ro CONPUCSKHHUKOBD.
Bch otu xbitcTBiA Ha nepBHXD NOpaxb NpelNpHHHU-
MaloTCsi Bb TOMDb YG6bxieHiu, uro Boxecrso, mas Ko-
TOpParo BCE BO3MOXHO, HE NMpEMUHETD NOKapaTh BH-
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HOBHAro, CEBAABUIA U HETO ONACHHIMD CpencTBoO
1o npuponb ceoelt 6espasiuyHoe.

OueBnnHo, YTO nNpu O6GpalleHid Kb TAKUMB Cpel-
CTBaMb, POKOBOI HCXOIB HE MOXETD BocnocabaoBaTh
MomeHTanbHO. Korja uyenosbka sactasisioTs npoitu
TOJBIMM CTYMHSIMM TO pacCKal€HHOMYy xeabay wuan
OMyCTHTb PYKy Bb KMNALIYI0 BOAY, OGKOI'b, CBH-
IBTeabCTBYIOIWIA O BUHOBHOCTM UCIBITYEMAro Bb Iia-
3axp bBowinxs, Hacrtymaers uemenrenso. Jlpyroe
1bJ0 mMpM MCTbITaHIM OCTiEH W OCBSIIEHHO! BOXOI
cnbiTyeMbilt MOXETH yMepeTb WJM NOJBEPrHYTbCS
TOMY MJIM IPYrOMy HECHYACTii0 HAa PA3CTOSHIM WHILIXD
MbcsAleBD ¥ TOIOBD CO BPEMECHH NPOM3BOACTBA MCMbI-
TaHil. D10 OGCTOSATENLCTBO Bb CBA3M Cb €CTECTBEH-
HHIMD Ge3pasuyieMd YNOoTpeGIEHHAro CpeICTBa, PaHo
MK TMO3MHO JOMKHO OHIO M3MBHUTL HapoaHoe BO3-
spbuie Ha posb, Kakas NpU NpPOM3BOACTBE MCHBHITA-
HIif BHINajaeTdh HAa JOJNIO CBEPXYYBCTBEHHON, HeseM-
HOi CHUIBI.

I'poms, nopakaiomiit y6itny Ha MbcTh mpecrynae-
Hifl, NPOM3BONMTD Ha ®aHTa3iI0 YeJoBbka HecOMHBRHO
uHoe BnevaTibHie, Hexeaun cMepThb, Bocnocabrosas-
s Ha PasCTOSIHIM JecATKa JBTH CO BpeMeHH mpH-
HATIA ocTid. Bb nepsomb caydab BoxectBo nemu-
HyeMo GyleTh NPU3HAHO CaMO CYHbEIo NPECTYIAEHis,
BO BTOPOMbB, MOX€Tb MATH pb4ub ToAbKO O Kaph
Boxieit, paHo mIM NO3AHO mOCTUraiomiedl BCAKaro
rbaaromaro JoxHoe yteepxcieHie. [Ipu ucnwiTaHigXb
ONACHBIMM CPENCTBAMH, MOMEHTAJbHOE HaCTyIJIeHie
poKOBaro MCXoja NPOM3BOAHTH BB yMaxh UPHUCYT-
CTBYIOIUIMXD TO XK€ BnedyaTxbHie, YTO M NOpaxeHie
y6iiine rpoMoMd. 11 Bb TOMB, M BB APYromMd ciaydab
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bBors oaunakoso npusnaercs cynseio. Unoe nbao npu
o6palleHi Kb JErKMMb UCHIHITaHIAMB. YBEpEHHOCTS,
YTO OHM MOBEAYTD Kb PACKPHITIIO UCTHHBI, ONUPAETCS!
HE Ha TOMb, YTO MCHBITYEMbIt TOJBKO YyNOMB, T. €.
HENMOoCpeJCTBEHHMD BMbuIaTenascrBoMd bBoxectsa ,
MOXeTb M306BKaTh POKOBAro MCXOAa, a HA TOMB, YTO
IpHsHAIOLIA ce6s BMHOBHWMDB He phumrcs npusBath
Ha ce6s kapy Boxio. Bb nepsoms cayyab camo bo-
)KECTBO PaCKpHIBAETH JHONSAMD UCTHHY, BO BTODPOMb
crpaxb bBoxiit 106yxnaers BMHOBHArO BO3Iep-
KAThC OTDH JDKM, OTH HECOIJACHAro Cb MPaBLOIO
1IOKa3aHisi, ADYTMMM CJOBAaMH, OTD JOXKHOM NPUCSTH,

Tenepb nNOHATHO, KaKMMB O6pPa3OMb OpJLalisi Cb
TeyeHieMb BpeMeHM nepepoxiaercs Bb npucsry. Ilo-
HSITHO TaloKe, noyeMy HbMEnKis IOpHIMYecKis noro-
BOPKHM CHHTAIOTH NpucAry He Goabe, Kakb ONHUMD
u3b BUIOBD cyla Boxas,*) a pycckid npaseis rpamo-
Thl Ha3HBAIOTD ee mpsamMo ,boxieio npasnoio“.*#) Ilo-
HHTHA, HAKOHEN'b, HEBOSMOXXHOCTb BCAKAro Maio Malb-
CKM TOYHAro pasrpaHMyeHis € Cb CyReGHHIMU UCIbI-
taHiiMu. Bp camomn nbab, ecau, cabays Iany, Mot
IIpH3HaeMh OTJHMYIEMD NPUCATH OTH OpAANM TO O6-
CTOSATEJLCTBO, YTO NPUCSTaloNi npu6braerds Kb cpel-
CTBY HeBUHHOMY, Bbpsi, uTo BoxkectBo uyynoMb Mo-
KETh O6paTUTh 3TO CPEACTBO €My BO Bpelb, TOIAA
KaKb UCHBITYeMblit NoJBepraeTd ce6s nbicTBiio cpel-
CTBa OnacHaro, Bb Hazex.xb, uro Boxecrso orspa-
THTD OTH HEro BpPelb;—TO CIPALIMBAETCS, KaKb 110~

*) Der Eid allein ist Gottes Urtheil.
**) [laxuass. 89.
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noiizers noxb rakoe onpenbienie cyaa Boxis ucnu-
TaHie OCBSALIEHHOIO BOXON MM OCTiel?

Ho, cKaXyTb HaMb, rOBOps 3TO, BH OTCTynaere
OTH O6LIEeyNOTPEGHTEALHATO 3HAYEHIS CJAOBB: IPHCH-
ra HMYTO MHOE, Kakb KAATBEHHoe o6binaHie roso-
pUTb Ha cyab MCTMHY M HMYero Kpoub MCTHHH, TOr-
Ia Kakb cyap Boxili ecTb MCNHTaHie, Bb KOTOPOMB
OOBUHAEMHIl MrpaeTh PpoJb HE aKTHBHYIO, a Mac-
CHBHYIO.

Jla, TakoBo, HecOMIEHHO, pasiudie MEXLYy COBpe-
MEHHOIO NPUCATOI0 M APEBHBAIMMD THUNOMB OPAAJNIH,
HO HE TaKoBO ITO pa3iudiie Ha NEpBHXD flopaxs. la-
e M Bb Hallle BpeMs, KaKb 3TO HanpuMbps BHIHO
u3b 713 cr. Ycrasa YroaoHaro CynonpousBonCTBa,
NPHCATAlOUWIA HEe TOABKO NPOUSHOCHTH H3BBCTHUIA
CNOBa, HO M TNONYKHAETCS H3BBCTHOMYy OOGpsAy: OB
00653aHB NPUIOKUTHECH KO KpecTy M epadrediio. Ecau
npucsira ¥ 3ambHgercs Bb U3IBBCTHHIXD CAY4YaAXD
(712 cr. Yer. ¥Yr. Cya.) Toabko o6bmaHieMd mHoKa-
3aTh BCIO NpaBly Mo 4YuCTOi coBbCTH, TO Takas 3a-
MBHA HHCKOJABKO HE FOBOPHTD O TOMb, YTOGH NpH-
cAra Obia He Goxbe, Kakb TaKMMBb TOANMB OO6bula-
HIEMD.

IlpenupareascrtBa 0 TOMB, OGH3aHH JAM ATEHCTH
IIPHHOCHTL Ha €BaHTeJiM NPHCATY NpU CBOEMD [O-
CTYIIeHIM BB aHrafcKiil mapjAaMeHTh, cayKathb Bbp-
HBAIAMD NPU3HAKOMD TOMY, 4TO M NPOTECTAHTCKisi
Halll4, IPaBO KOTOPHXB SBASETCA HauGoabe ceky.s-
PM30BaHHHMD, BCE ellle NPOROMKATD TaaxbTh Ha
NPUCATY, KaKb Ha CBOETO pOJa HCHHTaHIe.

Kb ToMy ke 3akmoveHlo NpPHBOAMTD HaCh M TO
O6GCTOATENbCTBO, YTO HU Bb OJNHOMD U3 HHHDB ABH-
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CTBYIOUIMXD 3aKOHOAATEALCTBD NPUCALA HE OGXOUMT-
cs 6esb copepiueHiss u3pbcTHaro o6psia.

Bo ®panuin npucsraiomi, coriacHo pasb ycra-
HOBHUBLIEHCS NPaKTUKD, XaeTh CBOM TNOKa3aHis CTOH,
Cb OGHAKEHHOIO TOJIOBOIO M MOAHATOIO Kb HEGy mpa-
BOIO PYKOIO, TOYb Bb TOYb, KaKb OHB AbJaarb 310 X
cotsd abTp Hasaxs. Pyka, npocrepras BBEpXb,
0603HaYaeTh Cb €ro CTOPOHH MoJYaausoe obpauie-
nie kb Bory, Kakp Kb cBepx4yBCTBEHHOR cuxb, Mo-
ryumei nokaparb €ro sa Henpasiy. *)

B Ilpycciu TpeGyercst OTh NPHCATAIOMIAro  TOXeE
HOfHATIE NpaBo#t PYKH, NpHu YeMd 3akoHd 1846 roza
NPEANUCHBAETD, YTOOH BTOPOK M YETBEPTHH NaJbilbi
PYKH ObIM COTHYTH, a OCTaJbHHE TPU — CHM-
Boab Tpexsb-Mnocrachoit Tpouub—OBAM NPOTAHYTH
BBEPXD. **).

Eciu u Bb Hame BpeMsl CHMBOJMYECKi# oOpALb
CONpOBOXIAETh INpHUHECEHIe NPHCATH, TO elle Bb
Goableit creneHu Mbl BNpapb yTBepXUaTh TO-KE 1O
OTHOILEHII0 Kb JIPEBHOCTH MAH Kb CPEIHHMD BbKaMd.

Y Uunycoss, kakb BuaHO M3b [ayTaMml, npucsra
npuHOCHMa GHUIA Nepelb MWIOAAMH BB IPUCYTCTBIM
palku ¥ GpaMuHOBD ***). KinaTpiu (BOMHM) KASANCH
CAOHAMM WIHM OpYKieMb, BalfCii (pEMECICHHMKH |
seMaenBablH)—KOPOBaMHK, 3EPHOMD H 3010TOMDb —BCS-
Kilff, cabmoBaTelbHO, COOGPasHO CBb XapaKTEPOMh

*) Chassan. Essai sur la symbolique du droit.—Paris 1847 r.,
cTp. 236, 237 u 265.
**) Tawb e cTp. 238.
***) Sacred books of the East. Gautama 244 T. XIIL. 13 in the
presence of Gods,
18
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cBoMxD 3aHATI. KAATBa KawAHil pash CONPOBOXAA-
Aach NPUKOCHOBERIEMB Kb TOMY NpeIMeTy, Ha KOTo-
puil oGpameHO OhAO caMoe SakiuHaHie. BuGops
3TOFO NpeiMeTa onpenbasacs OGHYHHMD 3AHATIEMD
npucsrasmaro.*) BuinHy ¢b GOJABLIO OGCTOATENb-
HOCTBLIO Pa3CMaTPHBAETD BONPOCH O TOMB, WbMb XOJ-
XKERD KAACTHCA NpHCAralomii, 4 cTaBuTh phmenie
€r0 Bb 3aBHCUMOCTH OTB WHBHHOCTM MCKa M OTH 006-
IEeCTBeHHAro COCTOSHIA NPHCATONpPIMMIA.

Y I'pexosp Bpemens I'omepa mpucsra compoBox-
JaeTcsi OGHKHOBEHHO IPUKOCHOBEHIEMb Kb TOMY
NpeIMETY, KOTOPHi CUHTAACSH Kakbh OW NpHHARIENK-
HOCTBIO NpH3HBaeMaTo Bb mnpucars Bora u repos.
Taxb, nHanpumbps, b onHoMs Mbcrb Wniaan, Mene-
At Tpe6yerd OTH AHTHAOX2, 3anOXO3pHHHArO HMb
BbH 3a/lep)XaHid €ro KOJECHHIH BO BpeMs 60si, YTOGH
OHB HE TOABKO MOKAAACA Bb CBOeldl HEBUHHOCTH MMe-
Heud Iloceftniona, HO M NPUKOCHYACA NpPH NpPOH3-
HECEHId 3TON NpUCATH Kb CBOMM® Jomaxsims. [locei-
zonb Bb I'peveckolt Mueosorin, Kakb u3sbcrHo, cuu-
TaeTcs TBOPUOMD Jowanu.—Thuu e coobpaxenis-
MM OGBACHAETCH, NOYeMy NpHcArault 3eBcoMb
NOIHMAIOTh CBOM B30PH Kb HeGy, NpPH3HABAEMOMY
whcronpeGusamens 3esca. Takb nocrynaers, sanp.,
Bb Toit xe Mmant Aramemnon», npu nepexasb
nxbrrOi bpmseman 8b pykm AXHANECa, KOTAa KAAT-
BEHHO YTBEPXAAETDH COXpaHEHie HMB efl ABBCTBEH-
HocTH. CuMBoanyecKuMDd AbBACTBIEMD SBAsSETCA TaKKe
NONHATIE BBEPXD CKANETPA NPH NPHHECEHIM NPUCATH

*) Lois de Manou Trad. par. Loiseleur Delongchamps. VIIL u3
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JULAMM BAACTb MMBlomMMM, Kakb Hanpumbps, ['exro-
poMb, KasATBeHHO o6bmaomuMs JlosoHy noxapuTh
€My KoJecHHIy Axuiieca, Bb cayyah yjpayHaro Bhl
NOJHEHIs HMDB HOYHaro HamajeHis Ha rpeveckilf
CTaHb. *)

Bb puMckoms npouecch, Kakb 3TO. AOKasHBAETh
bermans-ToabBers, npucsara Bcrpbuaercs yxe Bb
Ipesubitunit nepioas, Bb cBoeo6Gpa3Hoit vopMb—Ilegis.
actio sacramenti. OHa HocHT® eule BnoaHb xapax-
TEPDh PEJHUrio3HO-CUMBOAMYECKaro AbHCTBiA M CoOCTO-
MTD Bb TOMb, 4TO 06B THKYMIsCS CTOPOHH BHO-
CATD KaxxJas Bb CBATHIMIIE onpexbieHHyio cymMy
JEHerb; OTh CBATHMAMWIA M AbiaeMulif HUMH B3HOCDH
nojay4aeTh HaHMEHOBaHie sacramentum (sacramentum
a sacro, o6msicHsiery Bappons). Ilpourpasinas cro-
poHa TepsE€Th BHECEHHYIO €10 CyMMy, KOTopas H
WIETh HA MNOKPHTIE H3IEPXKEeKb KylbTa, KaKb Obl
Bb MCKynJeHie GOXECTBy 3a OCKOpGleHie, KaKoe
HaHOCUTCA eMy JkecBunbreascTBoMb. Bb noamubitimi
nepioxb pecnyGaMKd NPUCATa TEPSAETh CBON CHMBO-
JuyecKit xapakrepb. Bo spemena Ilunepona, xaxs
BHIHO M3D €ro COYMHEHIt, OOGHKHOBEHHOR ®OpMYyJoil
NpHUCATH ABAAETCA NpHUCAra uMenemd bora, ronosoio
npucsraioomaro u ero rbrei. Bn nuneparopckiit ne-
pioAD Kb HA3BAHHLIMD ®OPMYJIaMb NPUCOENMHSAETCA
eule cabayoias: NpHCAra remieMb UMNepaTopa, ne-
mioMd otia u Ap. Ilponsnecenie oopuyas He conpo-
BOXKJaeTcsi Goabe coseplieHieMb Kakoro G6bl TO HU
HH 6u0 0o6psina *+).

*) Buchholz. Die Homerischen Realien. II. 67 u 68.
**) Bethmann Holweg. Civilproces. 1. 120, II. 587 u caba.

18*
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OTb HapoLOBh APEBHSATO MIPA IEPEHIEMD Kb CPENHE-
BBKOBHIM®.

HeytoMumuiit I'puMMD NpPHBOAUTD COTHH TEKCTOBD,
JOKa3HBAIOWKXD TO NojaoxeHie, yTto I'epMannn He
LOBOJAbCTBOBAIMCL OJHHMD KJIATBEHHBIMD 3asBACHIEMD
MCTUHH Ha Cylb; HO MPHKAcCANUCh NPH ITOMD: A3MY-
HUKH Kb CBOMMD MEYaMb, XPHCTiaHe —Kb KPECTY MaK
Momamsb cBstaro. IIpuKocHOBeHie NMpHCATaOMUXD Kb
co6CTBEHHON rpynH , Gopoib, JOKOHAMD TOJOBHI ,
BcTpbyaeTcs Takd )K€ 4acTO, Kakb M MPUKOCHOBEHIE
MMY Kb 3eMIb, TpaBb, JAepeBbsiMb, NMOCOXY, KOJAbLY
T m°®)

Y CaasiHb, KaKb NMOKaSHBAETH CaMOE CAOBO ,NPH-
cara“ y Pycckuxs, prisaha—y Yexosn, xasreenHoe
o6biaHie rOBOPHTh HCTHHY CONPOBOMAANOCH KaXCIbiit
pa3b CoBepLIEHIEMb CHMBOJIMYECKAro aKkTa, Bb KOTO-
POMB NPUKOCHOBEHIE DYKOIO (OTKyla M CaMasi NpH-
CTaBKa ,Np4“ BB CIOBB npHcsAra) WrpaeTs TAaBHYIO
poxb **). Msb crassHCKMXD TpHGaBAEHIN Kb nepe-
sony X crosa I'puropis Borociosa suano, uro Cia-
BsiHe MMbBIM OGHIKHOBEHI€ NPUHOCUTb LPHCATY Ha MO-
ruAaxp npeaxosd ***). lorosopu Oxera cb I'pexamu
YNOMHHAIOTH elle O APYyroMs Bulh npucsru, GHBLIEMD
Bb ynotpeGienin Mexny CaassHaM# BOCTOYHHIMH.
CHsBb Cb ce6si NpeABapHTENbHO IMTD M BCE BOOPY-
wenie, onn npusuBamu Ilepyna u Boxoca Bp cunh-
Teau BBpHOCTH IbiaeMmbixh MM nokasaHiit ****). By

*) Grimm. 895 ¥ cxba.

**) Jirecek. II. 133.

***) Koraspescxiit. IlorpeGanbtible o6HYau.
****) HaxuaHs. 101.
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nosanbitmee BpeMs pycckumd CaaBsiHaub u3BBCTHBI
cabrylomie BUAM mpUcAru: 1) KpecTHoe whaoBanie—
®OopMa, yNoTpeGuTeAbHast BO BCAKAro pora Abraxs,
M 2) XOXIeHie Cb 3eMieio Ha roaosh uam cp obpa-
30Mb Bb pyKaXb—oopMa, BCTphuyalomascs Bb 3e-
MEAbHHXD CIOpaxb; KPeGilt Bb ITHXD cayyasaxw pb-
ark, Kakas u3b JABYXb CTOPOHD JHOMKHA OGOATH
TaKHMD OGPasoMb CHOPHYIO MtXy, yTBepxhas THub
CaMHIMD ®aKTDb NPUHALIEKHOCTH eff 3eMlk, OrpaHH-
YEHHOH TOIO MEXelo *).

OGHIKHOBEHHHIMD BHIOMD npHcard y KeabtoBnb
Vannca, lotaanmin u Mpaannin, kaks 3o cabayers
u3b nokasamniit I'epaibaa-rio-bapu **) nucateas 13 .
6hiJa NPHCAra Ha MOIIAXD M MOIIAMH.

Bch Toabko yro ommcaHHbisi ABACTBIA npH npuHe-
CeHid TpucsATH UMBIOTBH Mexay co6oio To obumiee, 4To
ABAAIOTCA MOJYAIMBHM®D NpHU3BaHIEMD 6OXXECTBA NpH-
HATh Ha ce6s CyXb Hakb npucsraiomums. Ecau ero
NoKa3aHist JAoxHbl, BoxecTBo, 1A KOTOpParo Bce BO3-
MOXXHO, Bb CHAaXD OGPaTHTh Ha JDKEUPHCSHKHUKA M
TOTH Me€Yb, Kb KOTOPOMy OHB NPHKAcaercs H Ty
3eMaI0, KOTOPYIO OHB HeceTb Ha roxosb; BB BOAb
BoxecTsa SBUTH CBOIO 4YyNOXBHACTBEHRYIO CHIY M CB
NOMOIIBIO KPECTa, Kb KOTOPOMY OHB NPHAATAETh CBOM
ry6H, ¥ 4pe3d NOCPEICTBO MolleR, Kb KOTOPHMb OHD
npuxacaetcs pykoio. Pasckasbl o HecyacTisixm, 6o-

*) Juurpiesn. 250.

**) Sanctorum reliquias in magna reverentia tam Hiberniae et
Scotiae, quam et Walliae populus et cleruis habere solent, adeo
ut sacramenta super haec longe magis, quam super evangelia
praestare vereantur. Cambriae itinerarium 1.2. (Walter. crp. 467).
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JAB3HM U CMEPTH, NOCTUr2BUIMXD KAATBONPECTVIIHK-
KOBb Bb CaMbli MOMEHTH NpPHHECEHIS NpPHCATH a
Takke Mbeslbl ¥ romel cnycrs, CmWIOWIb M PAXOMb
BCTPBUAIOTCA BD HApPOAHLIXD cxaaanmn, noATBEP-
Xaasi TBMB caMbiMb TO TOJOXEHie, 4TO IbHACTBIf,
COBEpLIAEMBISl JIULOMD , NPUHUMAIOUIMMD OPHUCATY ,
MMBIOTD HE ONHO CMMBOJIMYECKOE, a BNOAHB peaibHOe
3HayeHie, TaKh KaKb OCHOBOIO MMb sBasieTcst Bbpa Bb
exxeyacwoe 4dyponbitcrsendoe Bmbwareasctso bo-
XKECTBA. ‘

Ecin oTh uCTOpHYECKUXD HAPOXOBD Mbl nepeiieMdb
Kb THMB, H3yYeHIE KOTOPHIX> COCTaBASETDH 3axayy
9THOTPa®IH, TO M y HHXD Mbl HallleMb TOTH XKe IO-
PAIOKD COBEpILEHIS UPUCATAOMMUMH M3BBCTHBHIXD Cca-
KPaMeHTalbHHXDb ABACTBIi M TNOITOMY Ty Ke Tpyi-
HOCTb BBUIBANTL NDUCATY U3 OOWEH KaTeropiu
opaani#t. Taks, Hanp., y KynaMa npucsronpiumens
MJM BCXOJMTDH HAa MOTMJY KOTO HHOYIb M3b CBOUXD
NpelKoBDd WK GepeTh CBOEro ChiHa 3a pyky. Y bBapea
Ch NMPHUCHTOIO CBSI3aHO OGSA3aTENbHO JOMAaHIE Cy4Ka
OTDH CBSILEHHOR Orpalbi, UMEHYEMOH Tep6o-Boners.
Y Tanno npucaronpmuen'b Konaers ce6b AMy U npo-
M3HOCHTD 3aKJMHaHIe: ,Ja G6yRy $ €0 NOTJIOLIeHD,
ecId mpucsra Mosi JoHas“. Psaoubp cb ITUMB
Buioud npucaru y lamio Bcrpbyaercs u Apyroit:
NpMHOCAINA €€, JbETh MOJOKO HA OrOHb, IPOH3-
HOCSL DpM 9TOMDB: ,,eCIM o cibraas JaoxmHoe 3asB-
neHie, To nycTh Baka (HasBanie oxHoro usb uxsb bo-
YXECTBD) MOTJAOTUTD MEHA TaKb e, KaKb NOTJAOIAETD
oroHb MoJsioko*‘. IIpunecenie nmpucsru Ha CBSIIEHHOMD
kamub Bctpbuaetcs y Tappo Bp MHKin; npuxocuose-
Hie Kb NMOXOGHOMY KaMHIO NPEANHCHBAETCS BCAKOMY
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npucsraomery Ha octposs Casy, Bb ysbpeHHOCTH,
9TO KAATBONPECTYNHHKD mNaleTs Ha Mbcrh MepT-
BEMDb. OCTSKH, NPOM3HOCH NPHCATY, OOHKHOBEHHO
OTPB3HBAIOTS HOCH ¥ TOrO H3b CBOMXD HEpeBsH-
HHXD HIOJOBB, NpeXh KOTOPHMDb KASHYTCH, M Xe-
130T ce6b Toro ke JmeHis Bb caydab HecoG-
KioneHis KaATBH. KaiMbikh NpUKIAIHBAETD KO PTY
xyxo orHectpbibHaro opyxis Bb ysbpeHHOCTH,
4TO M3b Hero nocabayers BHCTPbAB, Gyae ero no-
KasaHie JIOXKHO *).

Wtaks, npucsra—He onHO KiATBeHHOe o6bmaHie
rOBOPUTh MCTHBY, HO M CBOEro pola MCNHTaHie, Ko-
TOPOMY O6S3aTEIbHO MOABEPraercs NpUCAralouiit u
3HayeHie KOTOparo oGycioBauBaeTcs Bbpoio Bb He-
NOCpeACTBEHHOE BMbIIATENLCTBO CBEPXBECTECTBEH-
HOM, HEe3eMHON CHJH.

Cb 3THMD HMEHHO XapaKTEpOMb, HEJ03BOAAIOMMD
060co6eHIs NPUCATH OTH OpAaNit MH BCTphyaeMs
€€ H Y KaBKa3CKHXDb ropuesd M, Bb 4acTHOCTH, y Oce-
THHD. OGHLKHOBEHHHi NOPSIOKD NPUHECEHisk NPUCATH
Ocerunauu AJarupckaro yueabsi COCTOSXb Bb Cab-
nyomeus. Ilpucarasumit npuxoauas kb asyapy (cBs-
THAKILY), uMenyeMoMy Mukans ['a6upta B Gpocanrs
BB KaNUIUIE CBOIO WIANKY, IPOM3HOCA NpPH 3TOMB CIb-
Lyloulsi CloBa: ,ecClAM TOTH, 32 KOTO S MNPHUHHUMAIO
NPUCATY HE TNpash, a COBEPUIAID TO, Bb 4YEMb €rO
OGBHHAIOTD, TO THBBB TBOK nmycTh 6yAeTb Ha MHB“.
ITo npowectsid HbKOTOParo BpeMEHM OHB BO3BPa-
INQJICA 32 WIaNKOK Opanbt ee OOpPaTHO M NPUHOCHID

*) Post. Anfinge des Staats und Rechtsleben. 257 u caba.
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KB CcyneGHHMD nocpennnkams. Ilo pbpopaniaus Oce-
TUHD, I3yap®h, KaKb Mbl BULbIH, ecTsb xuwauue uapber-
Haro Ayxa, KOTOpHI# MAH NOCTOAHHO NpeGHBaeTH Bb
HeMs, uaunochuaers ero b u3pbcTHoe BpeMa. Jlsyaps
Ha OCETHHCKOMD A3bIKE 03HAYAETh ONWHAKOBO M AyXa H
mbcTo ey nocssienHoe ¥). Bxoxs b Asyaps, Oce-
THHD AYMaeTh, YTO CTAHOBMTCA JHLOMB Kb JHOY Ch
C4MHMD IyXOMB, Bb A3yaph npeGuBaomumsb. besHa-
Ka3aHHO SIBASTBCA Kb HyXy HE MOXeTb 4eaosbkd He-
npasenubit. OTcloia npeAacTaBleHiE O TOMb, HTO
A3yapb—AyXD KapaeTh CMEpThio MOXHTHTeAeH Ha-
poBb, eMy npuHeceHHHXB. Otciona e yGbiuenie
BB TOMB, YTO NOKa3aBIIaro Henpasfy A3yaps He OTNYy-
CTHTD GEe3HaKa3aHHO OTH Ce6s M, Bb YaCTHOCTH, He
JacTh eMy YHeCTH OGpaTHO MIANKy, KaKb BHAMMBIL
3HaKb TOTO, YTO OHb 6HAB y A3yapa. B» Aunarup-
CKOMB ymeabh focea’ XOIUTD PAXB CKas3aHifk 0 TOMD,
YTO CMEpPTh HEOJHOKPAaTHO NMOCTHraia Ha HeGOABIIOMD
PascTosiHiM OTH A3yapa ThXDb JHUIB, KOTOPHS YHECAH
OTDH HEro CBOM ILIANKH, H 3TO TNOTOMY, YTO cibaaH-
HHSl MMM TIOKa3aHis GBUIM JOXHH. BOTb ORHO M3B Ta-
KHXD CKasaHiif. Benusapy ByraeBy ommawan HasHa-
YeHa Owmaa npucsara y asyapa Meikaas TaGupra.
Bebup Suito xopouio HsBbCTHO, YTO OHD MAETH NMpH-
HATh JOXHyIo npucsary. U uro xe? Jloporoio kb CBs-
Tuaumy ByTaesp Obnb HakasaHD A3yapoMb. JTO Cay-
YHJIOCh BOTH KakuMb o6pasomdb. Uns kb asyapy, By-
Taesb MOB3NOPUAD Cb THMB, 33 KOro AOMKEHD GhIb
npucsarate. Havanace apaka. Jlbao 6e10 Hanb O6pH-

*) Muazepun, I, 255.
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BOMD M TPONMHKA, HA KOTOPOH CTOSAM GOpuH, GHJia
TaKb y3Ka, YTO Cpeau 6Opb6H 062 OHM CBAAMIHCH Bb
GeanHy. A 1paka TO NPOM3OLLIA y HMXB HE CIPOCTa,
a MOTOMY, YTO TaKb YroAHO GHUIO X3yapy, KOTOPHI
pasrubBaicsi Ha 0O6OMXB 3a Ty AEP30CTb, Cb KaKOH
OHM ULIH OCKBEPHHTb €0 CBATHUAMIIE CBOMMM JOXK-
HBIMM TIOKaSaH1SAMH.

Y oxuExd OceTuHs, NMO CBUABTEALCTBY ONHOrO
H3D XKUTeAe#rt 3apomara, Bb JIOKaSaTeAbCTBO CBOEH
npasoTH OT8BTYMKD npuGhraas x» cabayomeny abit-
creilo. Mcrens 6paxb naaky, ouuials ee oTh KOpH,
K 3arbup nepegasans csoeMy npotusuuky. Ilocaba-
Hiil BHOCHAS 3Ty NaAKy BB CBATHIMINE M BCOKUBALD €€
Bb 3emnio. Ilo cosepmenin atoro nbitcTsia oub cun-
TaACs ONPaBAAHHHMD 1O CYRy.

Bb 0GoMX®> npUBEAECHHHXD HaMi OGHKHOBEHIAXD
HArJIS IHO BHICTYNAIOTD BCB NpHU3HaKU CyneGHaro Ucnu-
TaHifl, KAKUMD, Kakb MH YTBEPKHAeMb, M SBISETCS
Ha NepBHXD NMOpaxb npucara. Yro npeanucHBaeMbis
o6uyaewd AbilctBis camu no ce6b He npexcTas-
JASI0Th HHM Magbiimell oOmMacHOCTH, HHYEro He roBo-
puTh> nNpoTHBD Hamlel Mucau. MBEaye HEBOIMOXHO
6HA0 GH CYMTaTh Ooplajielt oXHO u3b HauGoabe pac-
npoctpanennnxby y MHIycoss ucnuramit — mcnobi-
TaHie nocpeincrsoMd B3sbmusania. Toabko uymousb
MOXHO OOBACHMTH, 4TO OfHH ¥ Tb xe BbBCH Ha
HeGOAbIIOMD NPOMEXYTKB BpEeMEHM Pa3HO NOKa3HBa-
0Tb Bbch ogHoro u Toro xe 4exosbka. Oano Bo-
YKECTBO MOXX€TD NPOSBHTb TaKHMD OGPa3OMD CBOIO
BOJMIO HANb MPECTYNHHKOMD. TakoBb, OYEBUAHO, XOLD
MBICAM, KOTOPHM®D VIHAyCH NPHXOAATD Kb YOhaeHIo,
4TO npectymieHie npu6Gasasers deaosbky sbca u
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4TOo HaAeXHbi# cnoco6b PacKpHThL €ro, COCTOHTD
BDb B3pbiumBaHIM 3anono3pbHHaro.

BosbMemd cb aApyro#t cToponn He Menbe pacmpo-
CTPaHEHHOE HCIbiTaHIe peGieMb, 0 KOTOPOMb, KaKb
Mbl BUIBAM, ONMHAKOBO HAETH pBYb BB PYCCKHX®B,
KEAbTHYECKHXD M HBMENKHXD NaMATHUKAXD Mpasa.
Yro MOXETD GHTh ONACHAr0 Bb BHHYTIH, HanpuMbps,
yepHaro GyJBDKHHMKA BMBCTO 6baaro? a mexay Thub
1Mo HapOJHHIMD BO33pBHisAMD 3TO BhpHbiMLIK DpU3HAKD
BUHOBHOCTH M no To# npuymnb, 4to Boxecrtso, mas
KOTOpParo BC€ BO3MOXHO, MOXXETb M36paTh M 6espas-
aM4HOE MO cBOoeH npupoxb AbiicTeie AN PaCKPHTIs
BMHOBHOCTH.

Kb ToMy e BHLy opAaliit MOXX€Tb GHTb OTHECEHO
ellle HEIaBHO NpaKTHKOBaBlleecs BB I'epManiu mpo-
XO)KIeHle 8anojospbHHAro NOA® ABYMsi HOXHATHMH
BBepxb Naikamu. OG6pallleHie Kb 3TOMYy BHAY UCIH-
TaHill onMpanoch Ha TOMD Y6BXIERiH, 4TO BUROBHHH,
onacasicb Kapu Boxieit, nukoraa He phuurcs nos-
BEPTHYTh ce6si eMy.

Totdp ke cnoco6b MuuuLleHia npuBoiutd u Oce
THHD Kb YOBKEEHIIO B TOND, YTO BMHOBHHIA He CO
THaCHTCA NMOHECThb UIANKM MJAW NMAIKM M3B ONAceHis,
YTO I3yaph OOGHApPYXHTD Ha Hel CBoo 4yHonbi
CTBEHHYIO CHAY M HAKAXKETD €ro 3a OCKBEpHEeHie ero
JKUAHIIA CBOMMD NPHCYTCTBIEND.

OnHoxapaKTepHHsl YEPTH MOTYTb OHITh OTMBYEHH
u Bb nopsaakbs npuseceris npucsary Murymaumn. B
Tepckuxs BbromocTaxds 3a I871 I. MH HaXONMMB
OTHOCHTEABHO 3TOro cabayioulisi nogpo6HOCTH. ,JMa-
BaBIUNIA TNPUCATY SBASAACH Kb YKA3aHHOMY MCTIOMD
CBATHAMILY M TaMb BB MPHCYTCTBUA HCTHA H €ro
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POACTBEHHHKOBD, CHSBH Cb Ce6s WIanKy M MOJHABD
r1asa Kb HeGy, NpOM3HOCHAD cablylolllee 3aKJuHa-
HI€: €CIH 5 NOBUHEHD Bb TOMB, BB YeMb Noxo3pb-
BaeTh MEHS TaKO#-TO (IPOUSHOCHTCS MMA MCTHA), TO
NyCTh HaKAXETDh MEHS U MOHXD POACTBEHHHMKOBD OGH-
Talomu# Bb CBATHIMING AyX®, a paBHO u BCH cBATHe,
Ha AUIIYChb si MOTOMCTBA, €CAU Si TOBOPIO HENMpPaBly M
T. 1. *)“ CXOLCTBO B 3TOMD OTHOIIEHIM HHTYIIEBCKUXD
NOPAAKOBb Cb OCETHHCKHUMH JErKO MOXeTDb OHTb
O6BACHEHO NEepPBOHAYANbHBIMD PaCHpPOCTPaHEHIEMD H
Bb UXb cperb xpHcTiaucTBa. Ecau npuHATL BO BHH-
MaHle, YTO OCETHHCKIE IH3yaph HHYTO HHOE, KaKb
ubcTa norpeGeHis uxb GoraTeHpeit — HApTOBB, nepe-
MMEHOBAHHHXD COBpEMEHEMb Bb XPHUCTIAHCKHXD CBS-
THXD, **) YTO 3TH YCHNAABHKIL HE NOTEPSIM CBOEH
CBATOCTH, M BB raasaxb THxp OcerHHDB, KOTOpHE
nepenuiu Bb MyCyJAbMaHCTBO,—TO, HMYTO, OYEBUIHO,
He mBmaeTd AaTh TOXE OOBACHEHIe M OGHYAIO MHTY-
et MpPMHOCUTH MPUCATY y BXOAA Bb XPHCTIaHCKIA H-
KOr&a YaCOBHH.

IIo cBoeMy NpOHMCXOXIEHIO M NEPBOHAYAIBHOMY
XapaKTepy, IpUCAra y A3yapa ABISETCH TakuMb 06pa-
30Mb OJHOXAPAKTEPHOIO Cb cpeanesbkoBoi upncm‘on
Bb [EPKBaXb M Ha MOLIAXD CBATHUTEAEH.

Jpyrisi cTopoHH peauriosHuixb pbpoauiit OceTuns
TAK)KE HANOXHUAM CBOIO MEYaTh HA MOPAAOKD TpHHE-
CeHisl UMM TIpHCATH Ha cyxb.

*) C6. ceba. no Tepckoit obxactin. Bum. I. Baanukaskasn
1878 r. crp. 287.

**) Bc. Muxaept Buxban aaxe KOCTH OAHOTO H3b TaKMXDL HAPOA-
uHxb repoeph-ceaTuTesell: koctu Cocaana 81 asyaph Pekowa.
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Bb 4acTHOCTH, KyAbTH NpPENKOBB, KyAbTh, ABASIO-
ufcs Kakb 6l NPONOJDKEHIEMD Bb HECXORsAeH AMHIM
KYAbT2 HAPOAHHXD TEpOEBb — CBATHTEJeil, BH3BAND
K'b YXH3HH K 0COGHIE BUIH NpUCATH, cabRyomuMs o6pa-
30MDb ONHCHBAEMbE 3HATOKAMM OCETHHCKaro GHITa.
Bo riaasb aomammux» 6OXKECTBb , Kakb MH BH-
xbau, crbayers nocrasuts y Ocetund Ryxp Caca.
OceTuHb CYATAIOTD €ro NOKpoBUTEAeMD Ibnu AoMaln-
HAMO ovara, Takb HadwBaeMo# ,paxuces‘. Uua Caom
nouunaercs npu npucsrs, korsa OceTHHd CTaHOBHTCS
nepexdb O4aroMd U IepKach 3a nbnb NPOHSHOCHTS:
HKAAHYCh STHMB NpEeIUcTHMDB 3010ToMDb Caom“. Ilpu-
csira 30J0TOMB M CEpE6POMB, O KOTOPOH YNOMHHAETH
r. [Ilanaess, no Bceit BbposTdocTH, HE Goabe, KaKb
YNpOLICHRHA BUND TOALKO YTO NPHBENEHHO! HaMH
npucsry. I'. Illanaesd Hasmpaers Caoy HE TOABKO
NOKPOBUTEJEMD JOMAUIHATO oO4Yara, HO M GOrOMB
Meda M BCAKaro opyxis. Opyxkie ABAS€TCS TaKuMb
06pazoNh ONHUMD H3b ATTPHGYTOBD €ro GOKECTBEH-
HOCTH, Bb TaKo#f ke CTeleHH, KaKp M nbmb, coyc-
Kaiomascs Kb odary. Bwbcro Toro, uro6m npuka-
catscst kb ubnm, npucsraomiit Cavoio MOXETDH B3ATH
NO®TOMY BB CBOM pPYyKH MEeYh HJIH ADYroe opyxie,
ONpaBIeHHOE Bb 30JA0TO MAM cepebpo. ,Kasuycs
TNPUCATOIO BOTD 3TOr0 3040Ta“ (MIM ,3TOro cepeGpa“)
TaKb TIaCHTH NPOM3HOCHMAS TpU ITOMBD SOPMYXA,
»f HAYEro He 3HAI0 MO HacrosmeMy Xbay“; mau: ,Aa
O6paTHTCA Ha MEHSl NpUCATa ITOr0 3040Ta (WA
23TOTO cepebpa“), eClu TOAbKO s 3HAIO 4YTO JAHGO 1O
Hacroamemy abay“. HMusa Caon He BcTphbuaerca »b
CaMHXDb CAOBaXb UPHCATH, YTO OGBACHAETCSH BB ChOIO
oyepelb, Bce Gorbe u Gorbe GHCTPHMB HCue3HOBe-
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HieMd y OceTHHD uXD s3bYecKuxb Bbposasit *).
Cacva ecTb Ayxb HOKpOBUTENL BCSAKAro BooGie Jo-
MawHAro oyara. Ha psany cb HuMb Mu BCTphyaemd
Bb OCETHHCKOMD HApONHOMB KyJbTH HyXOBB MOKpO-
puTese OTAbALHHXD ponoBb. TakuMu NOKpoBUTE-
ASIMM CUMTAIOTCS OGHIKHOBEHHO caasHbilllie H3Db npes-
KOBb, JHIA, OCTABUBILIS NO ce6b HaMMy4lIyIO NaMSATD.
Ituxp 1o auup OceTuHH W NpusSHBAIOTD Hepbako
Bb CBOMXB npucaraxb. Cosepuiaemuit npu 3TOMD
o6psanb, no caosamp Illanaesa, cocronmts BH TOMB,
yTo motepnbBiif MOAXORUTH NyGAMYHO Kb JHIY, 33
nonosphbHHOMY UMB Bb IPECTYILIEHIH, M TPe6YeTs, 4To-
6b TOTBH NPOTAHYAB €My PYKYy NPaBIMBYIO TaKOro-TO
U3b €ero NOKOHHHXD NPEAKOBb (OGHKHOBEHHO CaMaro
IIOYTEHHAro, MMS KOTOPAaro NPOU3HOCHTH MPH STOMD
norepnbpunit). Ecam sanopospbummit oTebTHTD Ha
Takoe TpeGoBaHie CIOBaMU: ,BOTb Te6h mpasauBas
PyKa NOKOHHAro (MpOM3HOCHTCS UMA)“ U NPOTAHETDH
OGBMHUTENIO PYKY, TO NPUCSATa CYUTAETCS NPUHATOIO
u 3anoxo3pbunbit 0ocBOGOKEaeTCA OTDH AaibHbiluen
orpbrcTBenHocTd. OnMCaHHAs NpUCAra NpH3HaeTcs
OceruHamy 3a ofHy u3b LauGoabe crpaumbixs. Io
cebabHisMDb, coo6uienHuMd T. Illanaesy u3b» Hap-
CKaro ymeabsi, BOPH CILIOMb M PSAOMB CO3HAIOTCH
Bb cBoell BuHb, He phlasch Ha npuHeceHie Tpebye-
Mot OTDP HHUXD NPUCATH HXD npeaxoMs *°). IIpusu-
BaHie NPEAKOBh BO CBUIBTENM MCTHHHOCTH NOKa3aHiit
M 3aKAHHaHie npucsraiomaro Thub, 4T0 BB cayyab

*) Muaaepn. Oceturckie stionn. I. 248.—Ilanaesn. 17.
**) Hpucsara y Haryweit. 280.—Illanaess. 17.
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JOXHAro MOKa3aHifi, €ro Npeaxku JuiaTcs THXb BH-
road Bb Gyaylled >KM3HHM, KaKii HOCTABAAIOTD HMb
coBeplllaeMbisi Bb 4E€CTb XD NOMHHKHM, BCTpbyasoch
BB Npe)KHEee BpEMs BECbMa YacTO M Bb cpel’h Hryines-
CKHXD 00mmecTsb. ,Eciu Th npuMelib JOXHYIO NpH-
cAry“, roBOpHADL OGHIKHOBEHHO OGBHHMTEIb 3a1IOR03-
pbHHOMY HMB Juuy, ,TO A2 NMEPEHECYTCA HA MOMXD
POACTBEHHUKOBD BCH TH NOMMHKHM, KaKisi TH H TBOM
npaoTun cabiaau AAA CBOMXD IIOKOAHHKOBD; Aa Oy-
Iellb TH CaMb BBYHHIMBD NPHCAY)KHHKOMD MOMMB MO
KOWHUKaMB.

Mu Bbillle cKa3aau, YTO CaHKIieH IPHCATH ABASETCH
Bbpa Bb Hucnociaanie boxecTBOMb Kapbl Ha JOKECBH-
abrens. OceTHHH HE OTPaHMYMBAIOTD BPEMEHHM Ha-
CTyIIEeHIs TaKO# Kape OnHOIO 3emMHo >ku3Huo. Kapa
NIOCTHTaeTh HEMHHYeMO M IOKO#HHKA, JHIIAf €ro
ThX® yHAOGCTBb, 6€3b KOTOPHXD AJsl HETO HEMBICKHMO
GaaxeHcTBo Ha ToMb cBbTh. Pucys ce6d Gyayumyio
KM3Hb Ha nono6ie Hacrosuleil, OceTHb NoAaralTsb,
4TO BeAMYalilllelo Kapol NOMKHO CYHTaTh CAYXeG-
HO€e cocTosiHie 3a rpoGoMb. BoTd moueMmy oAHOM 3B
CaMbiXb CTPAHHXDb npucarb OceTHrn NPU3HAOTSD TY,
KoTOpasi M3BBCTHO Yy HHXD NOAD HASBAHIEMD ,KH-
®aCAbIUCHHD" .

Jluuo , nomospbsaemoe BB YG6ilicTBE, rOBOPHT®,
onucuBas ee, r. lllanaesp, npu MHOrOYMCACHHOMD
CTEYEHIM HApOJa OTNPaBAAETCA HA MOTHAY YO6u-
Taro. BasBuiuCh pyKolo 8a €ro nNaMATHEKD, OHB
NPOUSHOCHTD cAbAylowmlsi CI0Ba: ,TIOKOMHHKD, €CAH
s NpUYaCTEHD Kb TBOEMY YOIACTBY KakuMb JAuGO
CnocoG6oMb , To Aa 6yay Te6b KOHEMD Ha TOMB
cebrh“, mocab uyero oWp 3 pasa OGXOEMTH Kpy-
roub Moruin. Ilpucara Bbp »TOMB caywab cunra-



287

Jach eme Goabe CTpalIHOO, €CJHM JHIO NPUCATaB-
wee Haxbpano Ha weio ce6b KUBOTHYIO KHIIKY Cb
KPOBbIO, Ha3biBaBIIYIOCS ,KPacHOM KHIIKOHK“, a 06BH-
HUTEJb BO BpPeMsSi TPOEKPAaTHaro OGXOXIEHis MOTHJbI
HE NepecTaBalb KOJIOTb €€ KHHXKAJAOMb, YTOGH AATh
BO3MOXXHOCTb KPOBM T€4b Bb M30GMJIIM Ha 3eMJIO.

Y napoxa, nocexb coxpaHsiomaro 4yTh He Bb nep-
BOHAYaNBHOK YHCTOTH M CHAB KyaAbTD NpeAKoBd, NpH-
csraioilift 10XXHO BB oauMHaKoBo#t Mbph Moxerp oma-
CaThCsl KapH, Kakb 33 CE6S CaMoro, Takb 4 3a CBOHXD
npeakosdb. [lono6HO TOMy, Kakb 6aaro4ecTusus Abii-
crBia (To, 4ro PumasHe HaswBaaum opera sacra et
pia) # Bb YHCAb MXD MOMHHKH (,XMCTB") CHHTAIOTCA
OceTuHaMu NMOJNE3HHMH IS HXD NOKOAHHKOBD; TaKb
TOYHO AypHO#t HOCTYNOKD HOTOMKA M Bb YaCTHOCTH
JOKECBUIBTEALCTBO, MOXETD MOoBAEYb 3a COGOH BB
MXD TAa3aXb HECOMHBHHHI Bpelb IIA NpeiKa;—a
aToro Bpena Beskit OceTnHb Goutcs He MeHbe TOro
KOTODH#l MOXETDH NOCTHTHYTh ero Jiuuno. Otcio-
Ja BO3MOXHOCTb pPa3BUTIS Bb OCETHMHCKOMB OHTY
M, KaKb NOKa3nBaeTh npuMbpp Umrymeit, b GH-
Ty cochmuuxp cp OceTHHamM ropuesb, 0ocobaro
BMIA TNPHCATH, JOXKHHMD NPOH3HECEHIEMDB KOTOPOi
ropend NpPH3HBAETD HA CBOMXD NPEAKOBb PasHaro
poxa 6bacteis. Taks Kakb Gymymas >KusHb Bb IJa-
saxp OceTHHD MaiO 4bMD OTAMYAETCH OTH HACTOS-
meH, TO K HeCHacTisi, KOTOpHS BoXecTBo MOXETdH
HHCTIOCAATh BB HeH, COCTOATH NO NPEeHMyIIECTBY
Bb JHIIEHIH MXb THXD MAH APYTHXD IKHIHEHHHXD
yAOGCTBD, Bb 4aCTHOCTH, Xopomeit nuinu. Heynusu-
TEAbHO, €CAH npH Takuxp Bo3pbHiIAX® y OceruHd
MOr's BHPaGoTaThCsi CAbRyloIMi# OpHrMHALHKIA BULD
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NpUcsArd, u3BBCTHHA 1OAD HMEHEMD ,,®UHTKACHAD“.
[Ipoussonutcs 3Ta npucsra cabiyowums o6pa3oms.
llorepnbsunit oTnpaBassch Ha ny6auyHoe MECTO, NpH
CTe4eHid Hapola, BEIIaeTD Ha BKOAOYEHHON! Bb 3EMAI0
BbxH Kowexd MaK co6akd u pascTpbiauBaeTbp HXb 3a-
ThMB, NpousHocs crbayiomls cCloBa: ,OTH KOUIKH H
Co6akyu 1a GynyTh NOCBALIEHH NOKOAHHKAMD TOrO, KTO
YKPAJI'h IOAOXKHMD, Y MEHS AOMAKb“ WIH, ,KTO, 3Has BO-
pa, CKpHBaeTD ero. Hepbako npucsra npuHocurcs u
cabnyomuus nopsiakoMs. Ilpucsraiomiit ¢b GoabLoit
Naxko#l Bb pPyKbh CTaHOBATCS OKOAO HaBO3a HAM Na-
Iany, MPOM3HOCS NpPH 3TOMD TPOMKHMB TOJAOCOMD:
«Xa CbBAATD BCE ITO NMOKOHHHUKH TOro, KTO yKpaAab
Yy MeHsi Jomaib, WIM KTO yKpHBaeTb Bopa». Takis
3aKAMHAHIS HABONMAM TaKOW YKach HA BHHOBHOIO,
4TO MOGYXIAAM €ro Kb PaCKPHTI0 MCTHHH. MHocka-
3areabHo OCeTHHH Ha3HBAIOTH TaKis SAKAMHAHIA <Bh-
TacKUBaHIEMb NOKOMHMKOBD Ha COJHLE» *).

Tae npucsra scrpbyaercs u y Unrymeit b cabay-
louelt eme 6oxbe rpy6oit eopmb. [lpucsraiouiit otipa-
BJSI€TD CBOIO MaTh MJH XXEHY B CONPOBOXIEHIH COGaKu
Kb MCTHY, KOTOPHI, y3HaBh 00b 3TOMB, BHXOIHTD Ha
BCTpbYy NOCAAHHON M HAYHHAETD PYOHTh LIAIIKOIO
co6aKy, NpuUroBapuBasi NpPH KaXIoMb yraph: cecau
TBO# CHHD (MAM MY)XD) BUHOBEHD Bb TOMDb, Bb YEND
s ero mnoxospbsalo, To mycte 6yleTh 3Ta cobaka
KOPMOM BalllUM'b NOKOXHUKaMDb». Y GUBD TaKHMDb 06pa-
30Mb COGaKy Ha IJasaxb XEHUIHHH, HCTEb CYUTAETD
ce6si yIOBACTBOPEHHBIMD **).

*) IllaHaeBnb. 19.
“*) C6opH. csbabu. o Tepck. o6a. 1. 281.
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PeauriosnsiMu Bbposanismu OceTHad 0GbACHAETCS
TAaK)Ke CyLIECTBOBaHIE Y HUXD 0COGAro BUAA IPHCHATH—
semaeio. B» napoad aepxurcs nosbpee, uro pypHoit
4enoBBKD yMHpasi MOTOMY HCHBITHIBAETH aroHiio, YTO
HE MOXEeTb HaliTh MBCTAa A4i yCnoKoeHiss BB JOHD
3€MIM, TaKb KaKb 3€MJs He XOYETD NPHHATL €ro,
OTKa3nBaeTh eMy bb BbuHOMD nokob. Dro Bbposanie,
OTTOJIOCOKD KOTOparo BCTphyaercs uy Hach BB OGHI-
yab JMmaTh MSBBCTHHXD JMUB norpeGeHis U pacTo-
YaTh MXD NpPaxb N0 3emab *), 3acTaBiAseTb Bb CBOIO
ouepenr Ocetund cMoTpBTh Ha 3aKJuHAHIE 3eMJE,
KaKb Ha OJHO M3 CaMbiXh CTPAIUHLIXD 3aKIMHaHIA.
O6pamaromiiicst Kb STOMy 3aKJIMHAHIO, CaMb NPOM3-
HOCHTH Halb COGOI0 NpPHroBOpH JMilleHis BbuHaro
ycnokoeHisi. BoTs noyeMy Bb OCETHHCKMXD CyAaxb
IOCTENEHHO YCTAHOBMJACS CAbAyIOWI# BUAD TPUCSTH,
Kb KOTOPOMY npu6HraioTs OGHIKHOBEHHO BB MO3€-
MENbHEXD cropaxs. [lpucsrarens, HaGpasuid 3eMiau
BB [OMy YEPKECKH WM GElmIMETa, OOXOMUTD IPaHMLbI
CIIOPHAaro y4acTKa, OGCHNAETh UXDb HaGPaHHOIO 3eM-
J€0 ¥ NPH 3TOMb NPOU3HOCHTH:—<«Ja OOPaTUTCS Ha
MEHsl NIPUCAra BOTD ITON 3EMIM, €CIM TOABKO 10 9TH
rPaHMUB HE NPHHALIEKUTD MHE 3TOTD Y4acTOKbD.™ )
91O TOTD CaMbiff BUAD NPHCATH, KaKo MO ONMCaHIIO
I'pumma nosroe spemsi nepxaics Bb cpexb wbaaro
pfila TepMaHCKHXD HaponoBb, M cabam Koroparo
MOXHO HallTH KaKh Bb CKAHJAMHABCKOMDb, TaKb M Bb
HbMenkoMs 3noch ***).

*) Hanpuubpsb, Tpyns JOKenauMutpis Gbifb COMOKEHD M Mpaxb
OTb COMOKEHiS pa3pBAHD BHCTPBAOMDL H3L NYLIKH.

**) Illamaesn. I8.

***) Grimm. 117.
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Ilono6uo THMb e ['epmanuams, Ocerunn *) nepe-
HECIH CO BPEMEHEeMb Ha Npucsry XA560MB U CKOTOMB
TH IlpeAcTaBAeHis, KaKifi EePBOHAYAIbHO OHM CBS3H-
Bald Cb NPHUCATOIO 3eMAeio. JTO MOIJIO CAY4HThCSH HE
panbe, Kakb nocab TOro, Koraa GbADL YTPayeHb UMM
IBACTBUTENBHHA CMHCID BHILENPUBEACHHATO 3aKIM-
HaHIA M NpHCsAraloluif, Habupas Bb noay csoelt uep-
KECKH 3eMJI0, liepecTanb Jasath ceb6b ortyers BB
TOM®B, NOYEMY OHD NPOU3BOLMTH HMEHHO 3TOTH OOpsi-
JOBHIi aKTh, a He Kako#i Jau60 wuHOi. MucanL 3a-
MBHHUTD 3eMJI0 CKOTOMD WK XTBOHBIMD 31aKOMb, MOTJAA
BOSHMKHYTb Cb ThMB GOJbIUEIO JETKOCTBI, YTO TOTH
U Lpyroil NpEeAMETHh ONRMHAKOBO MOTYTBH CYHUTATHCH
IPOLYKTaMM 3€MJH, a MOTOMY M B OJAHWHAKOBOHA MBpH
CIY)KaTb esi cuMBojiudeckolo 3ambuolit. YKenaiomuii
IPUCATHYTb CKOTOMDb OGHKHOBEHHO IOAXONUTD Kb JKH-
BOTHOMY, H B35iBD €r0 32 yXO, IPOM3HOCUTD NIPU ITOMD
213 MOCTUTHETD MEHS NPUCAra BOTDH ITUMD CKOTOMD
(yKa3bBaeTCs NPU 3TOMb HA KUBOTHOE), €CAH TOALKO
s BuHOBEHD BB »ToMb 1bab“. TouHo rarke, xesas
IPUCATHYTb XAB60OMDB, 4en0BbKb UM 6GepeTs Bb CBOIO
PYKY KOJNOCDH, MAM yKa3wlBas TOABKO HAa X1b6B BB
CKMPAAXb, NPOM3HOCHTD: ,Ja OOPATUTCS HA MEHS Npu-
csara xab6omb, ecad s Bb 4YEMD BUHOBEHD* **).

Ha psay c» o6uieynorpeGuUTeNbHHMU Bb Hapoab
oopMaMy npucsru, Mel scrpbyaenms Bbp Ocetid 1 Takis,
COEpOI0  PaCIPOCTPaHEHIst KOTOPHXDb SABASETCS Ta
UIM ApYrast CeMbsi, caMo€e GOJbIIEE—TOTD WA APYTOM

*) 1bid. 897.
**) Hlanaceb, 17.
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polb uiu obmmuHa. B HbBKOTOpHXD CeleHviXb, ro-
popurd r. llynkenb-Beaunrs *), ucTUHY OOGHapyKu-
Ba€TD pYXbe, Bb IAPYyruxb—-BbrKa, COpBaHHAsA Cb
Iepesa, Bb TPETbUXb—KaKash HUGYIb 4YacTb OJNEXKAbI.
Besikoe cemeitctso Branbets xKakumb HuGyIb npel-
METOMB, OCOGEHHO yBaXKACMBIMD UMD U CBSILIECHHHIMD.
Ejxenu npoTHBHUKY OHDB CTAaHETD U3BBCTHBHIMD, UCTHHA
oGHapyXuTcs Bb Ty-ke MuHyTy. B noaxpbuaenie
ckasanHaro Jlynkens npusoiuTs cabaylowi# Xapak-
TEPHHif Cy4ait, KOTOParo camb OHb GblID OYEBHILEMD.
JKureau ommoit nepepsu Pauunckaro ybama sapenu
TsOK6Y ¢b OceTuHaMM O JHOBOJBHO 60JLIIOMD KIOYKDB
semau Bb Hbckoabko HHelf naxawbs. Jloaro mamiacs
cuopb. Hakoneus crapuku Paunnckaro cernenis pb-
LIKINCh HA nocibiHee cpeacTBo: coOpaiu BCEXb Xu-
reaeit, npuraacuau OceTudd U, BKOAOTHBD Ha CIOp-
Ho#l 3eMad Koab, Hagbau Ha Hero mamaxs, npepjaaras
IPOTHBHUKaM®b, €CIM 3eMAs IbACTBUTENLHO NpUHaLIE-
KUTD UMD, CHATb Chb KOJA [IAOKY, M TOrAA OHU mpu-
3HAIOTD MXD NPaBoO M HE OyNyTb UMBTb Ha CLOpHYIO
3eMJIO HUKaKuxb nputasadil. He cmoTps Ha TO, 4TO
CHOPHbIA KyCOKD ObLIb HEOGXOIUMD OceTunaMb, OHM
MoJ4a pasouuiuck. Hassauens 61 CPOKD Bb TPH IHS,
Ocerunnl nponycTuan ero, pbUIMBIIMCE HE NpPENsT-
crBoBarh Goabe BaanbHilo cBOMXD NPOTUBHEKOB®D. [lpy-
roif, He Menbe XapakrepHu# uUpuMBpPD npusOAMTCIH
THMB )Ke 1caTeleMb U3b GuTa Thxb ke IoxHbXD Oce-
TuHd uan Tyanbtuess. Ha 9T0TH pash cuopsmuMu
CTOPOHaMM SIBUJMCh CEMbH OJHOTO M TOrO XK€ ayJa—

*) Kabkasp, I885 r., M 24.
19°
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oaHoceavdade. OGBMHEHIE COCrosilo Bb Kpawkb Ga-
paHa; o6BUHsieMbll oaro 3anupancs. Hro6ul 3acrasurL
€ro IpHU3HaTLC, MCTE’b CHsNBD Cb ILledya MBUIOKD,
BHITALlMID ¥3D HErO KOLIKY Cb CBA3AHHBIMM JaUKaMH
M, 1101aBb LIPOTHUBHMKY MKy, CKa3axb €My: exeiu
TH HE YKpalib y MeHsi 6apaHa, TO y6eil 3Ty KOUIKY.
OGBuHsieMHl OTKa3alCsi, M BUHOBHOCTb €ro Oblia
upusnasa. lcrens TpeGoBanb BOSHArpaIeHis He
TOJNBKO 32 MsICO GapaHa, HO M 3a Mbxb. CosHasimuch
BDb llepBoit Kpaxkh, OOBMHAEMBIA NPOLOHKAND YTBED-
XJATb, YTO BO BTOPOK OHB HE BHHOBEHDB, TaKb KaKb
Mbxb y6uTaro mup GapaHa B3fab ucreus. Ilosropusn
CHOBa CBOE ONpaBlaHie, OGBUMHAEMHt MOGbxanb Ha
IPUIrOPOKD, HA KOTOPOMD PAaCIOJIOKEHH Pa3BajiUHK
IpepHeit GalllHK, U NPUHECD OTTYAA GOJBILOH KaMEHb.
»llepecTynu uepesb 3TOTHP KaMeHb, €CIM TH HE
831> Mbxa cpoero GapaHa“, CKas3aab OHB HCTHY.
»He Xo4y s TBOMXD 6apaHOBDb, M NYCTh MACO MOEro
uponanaen“, orsbyars emy nocabnuii *).

Co BpeMeHH YCTaHOBJIEHIA PYCCKaro BJAaNblYECTBa
pb Oceriu Bch onucaHHbIE BUIbI NPUCATH HOCTENEHHO
OTXOAATD HA 3alHIfl NIaHDB, U Bb TFOPCKHXD CyAaxb
AONYCKAIOTCSA, CMOTps no Bbpoucnopbaaio upucs-
raiouiaro, KisiTBHl TOJIbKO HA €BAaHreMid HIM Ha KO-
paub, upuyens OceTHH KauIBE pPasb NPU3HBAIOTD
MMS BLICIIAro cymectBa—,Xxuuay“. Ecam crapus-
HbI€ BUAb UPUCATH U NPONOMKAOTD HAEPKATLCH, TO
TONBKO Bb MENIATOPCKHXD , MIM NOCPEIHHYECKHXD

*) KaBkasn, 1855 r. N2 24. Hbkoropue HCKOBHE OOHYaH y
Ocetunb Kynapo-MamucoHckaro yuieans.
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cyraxb. Hapomb Takp Kpbnko zepxurcs 3a cBou,
OCBsillleHHHEe BEKOBOIO JaBHOCTBIO OOPSIH, YTO M3b
HEXeJIaHisi NPUHOCHTD MHYIO NpUCATY, KpoMb npucsru
npeid A3yapaMi, NpeIKaMd WIM 3eMIel0 M T. I.
OTKa3hiBAaE€TCH OTh OGpallEeHi Kb PYCCKHMD CyNaMb
¥ IOBOJLCTBYETCS Bb 60JbUIMHCTBD cryyaeBb TpeTei-
CKHMD PasbHpaTeJbCTBOMb.

Henonymenie pycckuMb NpaBUTEIbCTBOMD Bb M-
POBHXD H OKPYXHHXDb CylaXh MHAro BHAA TPHCATH,
KpoMb mpUcsru Ha eBaHreMM WIM Ha xopaub, umbers
cule ofHO nocabiCTBie M NPUTOMD KpaliHe HEBHIOA-
uoe. Toabko Ta npucAra HeHapylluMa BB TJasaxb
OcetnHa, KOTOpOIt JIepXKaIHCh €ro fpenky. ," Y7o sto
32 npucsara“, orsmBaloTCsH, no csunbreascrsy Illa-
naepa, OcCeTHHH O MaroMeTaHCKOM M XPHCTIAHCKOi
npucarbs. ,Bore Hama npucsra, Takbp 3TO NpHCAra
nacrosillas—ee NPUHATHL TpyAHo“ *). Jluua, xopouio
3HaKOMMS Cb XKBJIOMDB, Bb OJHO CJIOBO YKa3biBaau MHB
HA TOTb ®aKTDH, YTO NPHCAra TOJLKO TOTAA KAKETCH
CTpallHOMi ropiy, KOrla NpUHECeHa BB OCBSALICHHON
o6uyaend ®opMb. DTUMD OOBACHAETCA YacToe MNpH-
lleceHie TOpPLAMU JOXHON NpPHUCSATH, No Kpaitnelh ubphb
Bb DYCCKHXD CyAaxb, TPeGYIOUWHXD PaBHO OTH BCEXB
M KQKAAro KJAATBH Ha eBaHreMd uiau Kopaub.

Bb Hawle BpeMsi mpucsra He CYHTaeTCs CyAeGHHIMD
IokaszareabctBoMb. OHa mpennaraercs csuabreasiud
M TPHCSHKHBIMB, KaKb pY4aTelbCTBO TOMYy, 4TO Bb
CROMXD MOKa3aHIAXD M pblleHiAXb> oHu GYAYTDH Npu-
ACPXHBATHCS OANOHK ToAbKO ucTHuH. Wioc atiio npu-

*) anaens. 16,
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cara y Oceruns. Ilpucsara y Huxb 8as€TCA OGHKHO-
BEHHBIMD BUIOMB JIOKA3aTEACTRD M CY bl IEEAIAraloTh
oTBBTYHKY, YTOGH OHD OYUCTHUJICS €10 OTD B3BOLMMArO
Ha Hero o6BuHeHis. Ilpucsra, rosoputd Illanaeps,
umbers y Ocetunsp phimaomee 3Hauenie, noao6HO
TOMy KaKb M y JAPyrHxb ropuesb: KabGapaunuess,
Yeuennesv u Kymbikb. Takoe rxe 3nasenie umbia
OHA M BD TPY3MHCKOMB npash, Kakb 3To cabayers
u3b yaoxeHis naps Baxraura, Crouao Toabko oOT-
BBTYUKY 3a5BUTh IO NMPHUCATOM, YTO NPUNUCHBAEMOE
cmy nbitcteie He 6BIO UMD cOnbBAHO M BCSKOE Aaib-
nbitmee npecabnrosanie camo co60i0 NpeKpallaroCh
U CaMb OHD MNPH3HABAICS ONPaBAAHHHIMB MO Cyy.
Ororh phmalomiit XapakTeps ylAepxaHb 3a NPHCATOIO
M Bb HaCTOSILIEE BPEMS, €CIM HE MHDOBHIMH, TO
ayabHbiMH cynamu. JLas npumbpa, Mbl npuBeieMb ORHO
p'l;meﬂie, cocrosBileecs He haabe, Kakb 2Q OKTAGPS
1882 roaa. O6crosrensctsa abaa skpatub 6iau cab-
ayiomis. Ucreus o6sunsab cocbiky BB Kpaxsb y
Hero wbkoTopeixd Beme#. Ortsbrunna 3assuaa, 4ro
OHa MOJNY4YMJA XD OTD KeHH uctia. Kakoe phenic
TPMHUMAETD CENbCKIA CYAb Bb BHAY 3TOTO 3asiBAEHis?
Ouw npeanaraetds OTBBTUMUS NPHUHECTH OYUCTHTEND-
Hyl0O npHcsAry M BcrbICTBIE 3TOr0 NpepIoXKeHis .
oGBUHSIEMas KISHETCS Bb TOMb, YTO RellM HEe GhuIM
€10 yKpaleHwl; MocAb 4ero oHa NpH3HAETCS Ompas-
JaHHOH! no cyny *).

*) 9ro nbao Ouao npoywtauo MHOl Hapasuh cn nbanMn
panoms apyruxn nt Apxunh Tepekaro OGaacrtiaro Vnpanraenis
. Baaaukankast.
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Co cospemeHHOM TO4YKM 3pbHIA CTpaHHBIMD MOKa-
WKeTCA TO O6CTOAreAbCTBO, YTO OOBUHAEMbI, OYH-
mwas cebs NpUCArolo, ABIAETCA Kakb OH CyAbeio Bb
co6ctBeHHOMD Ibab; ThMD He Menbe MH HOJKHBI CKa-
3aTh, YTO TaKoit NOPANOKD phillenis npouecca JajeKo
HE COCTaBAfAeTb GHTOBOI oco6eHHoCTH onHuxb Oce-
THHDb. Mul BecTphuaems ero Takke y I'epmannesb Bb
3MOXy COCTaBJEHIs BApBapCKUXh CBOJIOBD M laxe Hb-
CKOJbKO cToXbTiif cnycrs, Kakb BHUIHO u3b cab-
ayowaro csuabreascta AroGapa, nucateas Q pbka.
Hanpassin cBolo KpUTHKY NpPOTHBD HBKOTOPHXD 3a-
koHosb Byprynnosd (Lex Gundobada miu loi Gom
bette), Aro6app 3ambyaeTh: ,KaKas NOJIb3a H3b TO-
ro, €ciu corjaacHo saxkony I'ynno6anbia, aBTopd KO-
TOparo GeIb €peTHKOMb (aplaHMHOMB) M phuMTenn-
HhIMD TPOTHBHHKOMB KaTOJMUECKOH Bbphl, 106pHi
XPHCTIaHHHD JHMIIEHD NpaBa cBHibreabcTsa Ha cynb?
IocabacteieMb 3TOro sBAsieTcst KpaliHe Hexbmblit
NOpSIOKD, COCTOALIIA BbH TOMDB, YTO JAXKE Bb CIy-
4ab copepuenis kbMb JuG0 NMpecTynieHis nepexdb
TOANOIO MAM HAa PHIHKB, HE JONYCKAEeTCs ylAuyeHie Bi-
HOBHAro cpuibrensiMM M eMy JaeTcsi MojiHasi BO3-
MOXXHOCTb TIPMHECTH JOXHYylo npucary (sed sinatur
periurare), Kakb GyATO HEAb3sS HAATH HUKOTO, KTO OH
MOI'D PacKpHTb MCTHHY“ *). OuncTUTENBHAs NpHCH-
ra orebruMka usBbCTHa TaK)Ke KEJIbTHYECKOMY mpa-
BY,KaKb 3TO CIbIyeTd H3b APEBHUXD 3aKOHOBD Y 3Jlb-
ca **). MspbcTHa oHa M npaBy CHaBAHCKOMY, Bb

*) Liber adversus legem Gundobadam. Thonissen, ctp. 517
npuM.
**) Ancicent laws. 499. § 17 u soI, § 27.
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sactHocT Pycckoit ITpaenh, kotopas 8s 46 cr. (Ka-
PaM3MHCKaro ClIMCKa) AaeTh ee oTBbTyuky, Bb cay-
4ab HexocraTKa Bb APYrHXDb HOKA3aTEALCTBAXD M
OGBUHEHIsl Bb pacTparh uMyllecTBa, AaHHarO €My Ha
coxpaHeHie *).

IV. Conpucamnuuecmeo. Ocetnnanud ussbcTHa He
TOJBKO OYMCTUTEJLHAsS MPUCAra OTBBTYNKA, HO M, TaKD
CKa3aTh, noakpbnurenbHas 6GOJbLIATO WAH MEHBIIAro
YHUCJa €rO POACTBEHHHKOBD. DTH NpHCATalomie Ha cy b
POACTBEHHHKM HOCATDH [0 OCETHHCKH HasBaHie ,ap-
TOeMoHroe* (apTp=npucsira) 4ro Bb nepesorb 3Ha-
YHTD ,NpUCHKHUKKM®. CnpaluBaeTcs, KaKisi NPUUKHN
BLI3BANN Kb YKU3HM MHCTHTYTBH IPUCSIKHUKOBD, OGLLIi,
KaKb Mbl BCKOpb yBHAMMD, ubAOMy psilly apiCKHXDB
¥ Heapiickuxp Hapozoed? Ha aTo Mum mamumb cab-
ayomit otebTs. Ilpu ycrpoitctst obinectsa Ha Kpos-
nHoMdb Hayanrb, orabiabHoe JHMLO NOCTOAHHO pery.nu-
pyercsi Bb CBOMXD MOCTYNKaXb NOCTAHOBAEHISMH PO-
JOBO/ CTaplIMHbI, POROBHIXD U CEMEAHHXD COBBTOBD.
D10 o6CcTosATENRCTBO NbAAETD H3B POACTBEHHHKOBH
O6GBUMHSIEMaro exe4acHuXb cBunbreneit ero mbaniit u
3aCTaBASIETD NMOITOMY CyAb OGPAIATLCA HH Kb KOMY
IpyroMy, KaKb Kb HUMDB, 3a PacKpHTIEMDb CyAeGHO#H
uctunnl. Ilpu6asumsb kb 3TOMY, 4TO NpU TBCHOMD CO-
AUTEJILCTBB MeX1y co60lo, WIEeHH PpONOBHXD H Ce-
MCItHBIXD COI030BDb pbiko Koraa nbilcTsyioTh 060CO-
6JE€HHO IPYT'd OTH APYra N03TOMY M GOJBLUIKHCTBO CO-
BCpILAEMLIXD MMH NPECTYMAEHI SBAAETCA aKTaM# He
OTABALHHXD JUIb, 2 Whaok rpynnsl, HECKOJABKUXD COE-
~ IMHABIUMXCS POACTBeNHMKORD. Oueruano, cb Apyroi

*) Ceprbesnyn 560.
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CTOPOHH, 4TO POJCTBEHHBISI OTHOLIEHIS NPENATCTBY.
I0TD YA€HAMb HE TOJLKO OJHONA CEMbHM, HO M OIHOTO
poaa, cBUAbTEABCTBOBATH APYI'D IPOTUBD JPYra Ha Cy-
Ab, M YTO MOTHBD, CIOCOGHHIA NOGYIHTb MXB Kb Ta-
KOMY CBUIBTENbCTBOBaHIO, HOMKEHD GHTH JOCTATOM-
HO CHJbHHM®B, 4TOOL 3arAyllMTh B HUXD Ha Bpe
M roxoch Kposd. Bcbub atuMB ycrosisMb Bnoanb
orTsbyaeTs NpUCAra, Kakb CyAe6HOE NOKa3aTeNLCTBO.
Ona 0IMHAKOBO NPHIOKUMA KAKD Kb JHIY, Herocpen-
CTBEHHO 3anofO3pBHHOMY BB INpaBOHADYIUEHIH, TaKb
M Kb PONCTBEHHHKaMBb, Bb cpelb KOTOpmX® npouuaa
Cro )KH3Hb, KOTOPHE TaKb 4aCTO SBISAIMCH COY4aCTHH-
KaMu ero nbaniit ¥ NO3TOMY BCEro Jyd4ile 3HaKOMH Cb
ero eXeJIHEeBHHMD BPEMSAINPOBOKAEHIEMD M CaMBIMb
XapakTepoMb ero mocrynkosb. Bubcrd cb Thub
npucsira, 6yay4u CBsi3aHa Cb CTPAIIHLIMA 3aKIMHAHIS-
MH, ABJISETCA AOCTAaTOYHHIMD MOTHUBOMB Kb TOMY, YTO-
Gbl ¥ PONCTBEHHHKM COTJACHAKCH [OCTaBUTh MCTUHY
BhILIE MHTEPECOBD POACTBA, COTJACHIMCL MOXKEPTBO-
BaThb CyIAbGOIO ONHOTO H3b CBOMXD COYJIEHOBD Bb MH-
Tepecax’h CMaceHis YECTH M 6AaroCOCTOSIHIN, AUYHArO
M ceMeilHaro, yMepliuXb, JKHBYUIMXD M TPARYIIHXD
nokonbuit. He rposutd a4 BB camomd abab mke-
npucsra ru6enbio BCEMy POLY, HE CBA3aHA JH OHA Ch
CAY)KEGHBIMD COCTOSIHIEMD Bb 3arPOGHON JKHU3HM. KaKb
CaMOTO NPHUCATHYBIIAro, Takb H €ro NpeiaxKosdb, Thxb
CAMBIXD TPEIKOBB, 6,1ar0COCTOsHIE KOTOPLIXD COCTAB-
JS€TDH €ro MOBCEAHEBHYIO 3a60Ty, palM KOTOPHXD
onb HepbAKO roTOBD COrIacHTHCA HA COGCTBEHHOE
pa3ssopenie, Juiib 6B TOABKO OHM HA TOMDb CBBTH He
Tepnbau HU Bb 4EMD HYIKIH.
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YKa3aHHBIMH [IDUYHMHAMU OGBACHAETCS UIMPOKOE
pacnpocrpaHeHie Bb JApesHeMb mpouecch Takbp Has.
CONPUCSAKHUYECTBA, KAK'D OMHOTO 3D CNOCOGOBD yCTa-
nopienis cyneGHoit jocrosbpHoctu. Bubcro Toro,
4TOGH TpPe6oBaTh NPHUCATH OTH OZHOrO 3anono3phbH-
Haro, ApeBHlil npouecch TpeGyeTb ee OXHOBPEMEHHO
M OTH GOABLIATO UJM MEHbIUAro YMCJA €ro POACTBEH-
HUKOBD. DTH CONPHUCAKHUKK— POACTBEHHUKM HA Tiep-
BbIXB NOpaxb Th e cpuabTeNM, H ITOTH XapaKTepd
OHM COXPaHSAIOTH 32 CO6o# 10 ThX® mops, noka npo-
JOMKAETCS COXHMTEILCTBO POJNCTBEHHMKOBD. TOJABKO
NpH Pa3sBUTIH ceMelHBXD pa3nbioBb HACTyHalOTh Ta-
Kisl yCJIOBISl, IPY KOTOPHXD CBHABTEALCTBO, NO Kpaii-
Heit Mbph, de visu cTaHOBUTCS IS HUXD HEBO3MOX-
IOCTBIO; M TOJBKO Cb 3TOIO BPEMEHM JaBaeMas po-
IMYaMH TpHcATa npio6pbraeTs 3HaYeHie pyyartelb-
CTBa UXD Bb TOMB, YTO OGBUHAEMBbI HIM OTBBTHUHKD
ccTh NMLO, 3acAyxupaioliee noBbpis, T. €. YTO 3TO
Tako# 4enoBbKb—-OTh KOTOPAaro Hexb3si XIATh CO-
BeplIeHisi JaHRArO NpPEeCTyNJIeHis.

loBopst 310, s pb3ko pacxoxyck cb JlaHOoMD, U Cb
bbb psAOMD NHcaTeded, KOTOPHE BUAATH Bb CO-
NPUCSHKHUKAXD Ch CaMaro Hayajla OJHMXB TOJBKO MO-
COGHMKOBD NpHUCATaTENs, NPU3BAHHBIXD NPHIATH JO-
Ka3aTenbHyl0 CHIy €ro npucarb cCBOUMB py4arenb
CTBOMD *).

*) Dahn: Der Unschuldseid des Beklagten musz verstarkt wer-
den durch die Eide einer Zahl von Eidhelfern, ,aidi“, ,coniura-
tores“, welche nicht als Zeugen die That beschworen, von der
sie gar keine Kenntnisz haben missen, sondern schwéren dasz
sic den Eid des Hauptsschwérens fir rein und nicht far mein
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Ioanep)kuBaeMBbIA MHOIO BSTJISIAB €CTh TOTH CaMblif,
KOTOpHIl elle BB Neproit nososunb Texywaro cro-
abTi GHAb  BHICKA3aHb HBKOTODHMU TepMaHHCTaMM
M, BB vacTHOCTH, Baiinewmd *), Bb npumbueni Kb
conjuratores BapBapCKUX’b MPaBib, B3rAslb, KOTOPHIH
KenurceaprepoMs G6BLID TOYHO @®OPMYJIHPOBaHD Bb
cabayomuxs caopaxb: ,llono6Ho ToMy, Kakbd JaMua
OIHOH KpoBM 00s3aibi GbLIM OKa3bBaTh APYr'd APYry
MOMAEPKKY BB CAY4asXb POJOBHXD HECOrJaciii u cb
9TOI0 WhAbIO Y4aCTBOBaTh Bb yIJaTh BUPD MAH KOM
NO3uIl, TAKD TOYHO OHM K€ SIBASIACH HA CYyNb CBH-
IBTEeAbCTBOBATh O HEBMHHOCTM OGBMHSIEMAro MIM O
TOMb, YTO OTBBTYMKD HMYEro HE NOKEHD UCTLY.
Conpucsykiukamu ObiJM TakuMb 06pasoMb Ha nep-
BHIXD MOPaXb Th ke PONCTBEHHUKHM, KaKie NpHU3bIBA-
JUCh O6bIYaeMb Kb HNEHEXHOH oTsbTcTBEHHOCTH 3a
NpaBOHApPYIIMTEAs, Kb yNIaTh KOMNO3MUIA MIM BH-
pnt **). llepsoHa4aAbHBIMD XapaKTEPOMD CONPUCSK-
IMKOBDb, KaKb cBuAbTE]El - POACTBEHHHKOBD, OOBSC-
HACTCA, NOYEeMy Bb OCETHHCKOMB mpouecch, no cio-
BaMb CTapHKOBB, NpHcAra Hepbako BoBce He Tpe6o-
BAJIACh OTDH CTOPOHD, M €€ NPHHOCHIN TOJBKO POIX-

halten*, T. e. npucara BL HEBUHHOCTH, IPUHOCUMas OGBUHEHHDIMD,
a0mKHA OWTh noakphbmiena npucsroio u3BBCTHaro 4ucAa conpu-
CAXHUKOBD ,aidi“, ,coniuratores,“ KOTOpHE NPUCATalOTH HE KaKD
cunbTeau 1BAHIA, O KOTOPOMDL OHM MOTYTL He uUMbBTh coepuien-
HO HMKaKuxb cBbabHIA, HO KOTOpLE KIAHYTCSA BL TOML, YTO CHH-
TalOTDh MPUCATY MPUCATaIOLIAro (orBbTyuKa) 32 4UCTYI0, a He
JOWKHYIO.

*) Waitz. Deutsche Verfassungsgeschichte. 210,

**) Konigswarter. Etudes historiques sur le developpement
de la société humaine. 135.
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CTBEHHHKH OGBMHSEMaro 1o BH6Opy HcTia. OYeBuaHo,
Bb 3TOMB CAy4Yah pOACTBEHHHKH He py4aauch 3a BBp-
HOCTb MNPHUCATH, JAAHHOR JHIOMD 3anoNO3PHHHHMD,
TaKb KaKb NocAbRHINt BOBCE HE NPUCATaNb; OHH OTH
COGCTBEHHAr0 MUMEHH KJISATBEHHO 3asBIAMM, YTO npa-
BOHapyuledie He G6nIo MMDb conbsHO, M 3TOMY 3a-
ABJEHII0 AaBajach Bbpa moToMy, YTO NpH COXHTEAB-
cTBb GOALUIMMH CEMbSMM U PONAMH HHKTO Jyvile pPOol-
CTBEHHHKOBD HE MOr'b 3HaTb TOrO, COBEpUIEHO JH
OGBHMHAIEMbIMDB TO, YTO €My NPHUNKCHIBAIOTD, HAH HBTD.

Bb 3axonomarenbctsb THXD apifickuxh HapoAOB®,
KOTOpHMD u3BBCTEHD OBAD MHCTUTYTD CONPHUCIK
1IUKOBD, HE TOBOPUTCH, YTOOH CONPUCSKHUKAMH He-
npembuno Guiin poacTsennuku. BoabumHCTBO BapBap-
CKHXD 3aKOHOBb HE NaeTh Npasa yYTBEPXKHaThb, 4TO
ynoMHHaeMble UMK coniuratores HenpembHHO pox-
creeHHUKH o6BuHsemaro. Ilocayxu SIpocaasosoit Ipa-
I, Bb KOTOPHIXD, HauuHas Cb Jlemuenku, nbkoTopue
MCTOPHKH PYCCKaro npasa BUABIM CONPHCAKHUKOBD,
TaKKe HUrIb He ONMCaHbl, KaKb JMLa, CBA3AHHLIA Ch
oTBETYHKOMD y3aMi KpoBH. To e AOMKHO GHTH CKa-
32HO ¥ O ThXb ,OYHCTHHKAXDB, NMOKA3AHIAMH KOTO-
PHXD APEBHEE YENICKOE MpPaBO AO03BOISLAO 3aMFuATH
MCMHTAHIA BOXOIO U Xeab3oMp *).

BoTb nmoyeMmy Teopisi O NPOUCXOXAEHIM HHCTHTYTA
COMNPHCSKHUKOBD M3b HAYaJA POJOBOA COAMAAPHOCTH,
BBICKA3aHHasi e€lle Bb Meproil MojoBHHDB Tekymaro
croxhTiss, 6612 U goceab ocraercs He Goabe, Kakb

*) Thonissen. 518 u caka. Ceprbesnys. Jekuiu. 571.—Hba-
HHlessb., 126 m 133.
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IOrafkoio. JTa JOrajka IEPEeXOiuTh Bb LOJHYIO 10-
crosbpHOCTL, pPa3h Mbl UMBEMD BOSMOXHOCTb YKa3aThb
Ha TaKoe COBMNaJeHie CONPUCHKHUYECTBA Cb POI-
CTBOMB y HAapOJOBb, COXPAHAIOWMXD €€ BB HaLIK
IHM 4YEpThl poXOBaro ycTpoitcTBa. TakuMu Hapolamu
ssasiorest noutd Bch ropekist niaemena Kaskasa. Uu-
CTUTYTD CONPUCSHKHMKOBD BCTphuaercs sb npouecch
J06aro ¥3b HUXB; Mbl HaXOAUMDb ero u y JeueHuessd,
u y Unrymeit, y Kymbikoss, Ka6apauauess, Tatapnp
u Yepkecosb. Y BCBXD 3TUXD HAPOAUEBD COMPUCSHIK-
HUKAMH BCerja GHBAIOTD POACTBEHHMKM OOBUHSIEMAro.
l‘opcxie CyAul, 06s3aHHbIE, KaKb 3HAUMTCSH BB UXD
Ycrasb, npuiepkuBaTBCA TY3EMHHIXB OOBIYACBD,
CIUIOLIb U PAAOMB O6pallANKCh U Jlocenb npoaomka-
I0Th 06pallaThCsi Kb CONBHACTBIIO POACTBEHHUKOBD,
KOTOPHXD NPU3BLIBAOTD NPUHOCHTh OYUCTUTEIBbHYIO
upMcsry Bb noabdy orsbrumka. drto combitcTsie Bb
HallyM IHM OKa3hiBAETCH OMNHAKO NAJIEKO HE CTOJb Ha-
IeXHbIMb, KaKb Bb ObUIBIE TOLBl M 3TO NOTOMY, YTO
GHTOBBISL YCIOBIsi; HA N04YBS KOTOPHXb BO3HUKD NEPBO-
HaYaIbHO MHCTUTYTD CONPUCSKHUKOBD, H3MBHUIUCL.
I'opust nepecraloTd UTb HEPasHBALHBIMM CEMbSAMY.
Camble 61M3Kie POICTBEHHMKM CeJATCS Hepbiko Ha
GOJBLIOMD PA3CTOSHIM IPYrd OTH JAPYyra WU NOTOMY
He MOrytp Goibe OHTL CBUABTEAAMU—OYEBUALAMH.
BoTb 4TO MO 3TOMY NOBOLY FOBOPHUTH BB CBOEMD
IoHeceHin r. 'pocMans, HayarbHukb Mukepunckaro
okpyra. ,IIpu pas6opd abap no soposcTsamb, mu-
WeTh OHb, Bb panopts orb 3I Mapra 1867 r. BB
lykepuHckoM®> HapolHOMD (T. €. TOPCKOMB) cylb
BECbMA 4aCTO CJIYYaeTcs, YTO Kb OGBMHEHll0 OTBbT-
YHKA HE NPENCTABAAETCA HUKAKMXD MOJOKHUTENbHBIXD
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1OKA3aTEALCTED, 2 MMBETCH ONHO TOJLKO Nogo3phaie.
Bb takuxp cay4asxs 10 Ye4eHCKOMy OGHIYalo 110Aa-
raercsi OTBbTYMKY OYMCTHTENbHAS NpUcAra co cBulb-
TEJsIMM, 4aCTb KOTOPHIXD Ha3HauaeTCs H3b GuKaii-
WIKXD POACTBEHHUKOBD OTBBTYMKA, 06S3aHHBIXD MOAD
IPUCATOI0 NOKa3aTh, YTO OTBBTYHKD HENOBHHEHD BO
B3BOJMMOMD HA HEro OOBMHEHIX B BOpOBCTBb; Jipyras
)K€ MXD 4aCTb Ha3HAYAETCS U3b IIOCTOPOHHMXD JIO-
Jcit 10 BHOOPY MCTUA, JIONEH, OOS3aHHBIXD IPUCAT-
HYTh, YTO OHU HE 3HAIOTb, BUHOBEHD JH Bb TOMD BO-
poBCTBb O6BUHsieMbll MM He BuHOBeHD. Ecam cBunb-
Teldb U3b POACTBEHHHMKOBD HE II0OXKENAETh NPHHATDL
UPHCSATH Bb TOMDB, YTO OTBBTYMKD HE BHUHOBEHD
M COUJNACHTCH NPHUCHTHYTb TOABKO BbH TOMB, YTO
HC 3HAaeTb, BUHOBEWD MAH HBTD ero porcrsen-
HUKD; TO HADOJHBIA O6blyait cuyMTaeTh oTBbTYMKA He
OYMILEHHBIMb OTD 10J03pbHIA M OGBUHAETDH €ro Bb
BOPOBCTBH, 1pENOCTaBIAs eMy Bb TOXE BPEeMs [paBo
pbaatbCsi Cb PONCTBEHHUKOMB, OTKA3aBUIMMCS OTbH
noAKpbILIEHIs ero 1oKasaHis upucsroo. Bb npexuis
BpeMeHa Hepbako cayyanoch, 4TO OTKa3h POACTBEH-
HUKA NPUHATH NOAKPBNUTENbHYIO PUCATY UMbID KpO-
‘BaBbIA NOCABACTBIS, TaKb KaKb OOGBUHAEMHI Bb BOPOB-
ctBb McTMAD OTKasuuKy. [loaToMy To Beskii Yeueneun
CYMTAETD HEOOXONUMBLIMD NPUCATATH, XOTSA OH U JOXK-
HO, BB 3alIATY CBOETO POICTBEHHMKA M OTTOrO TO
upucsra y Yedenuness ne uuberr Goabe HUKakoro
3HaueHis (BHpaXKeHie, KaKb MH NoJaraeMdb runep6o-
aunueckoe). ,O6uyail, 0643HBaOLIIA NPHHUMATL O4M-
CTUTEJbHYIO LPUCATY 33 PONCTBEHHMKA, BbpHO 3amb-
yaeTd r. I'pocMand, cocTtasuics u MMBABD CMHCAD
TOra, Koria YeueHusl uin 6OIbIIMMU CEMEACTBAMH,
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OTAbAEHHLIMU ONHO OTB APYraro 3HaYUTENLHHIMH Pas3-
CrosiHisiMM; Koraa JeyeHeub JAerko MOrb 3HaTh KaK-
Iu# HOCTYNOKD J06aro uieHa csoeit cembd. Bb Ha-
CTOsIIEE JKE BPEMS OHHU XXUBYTD ayJaMu;, CEMbM pac-
UQJMCL; HE TOJbKO JajibHlE POICTBEHHUKH, HO Jae
CLIHOBLS M OpaThsd HKMBYTD pasababHo, noyeMmy u
HE MOTYThH 110 lpexHeMy cabiuth 3a IOBElEHIEMDb
OJMHD IpYyraro *).

Y Ocetuns MHCTHTYTD UPUCHKHUKOBD (APTOEMOH-
roe) Hocutd eme Bch caban cBoero npoucxoxueHist
U3b YCJIOBiif popoBaro Guita. ConpUCsHKHUKAMM SIBIsi-
10TCS TOJABKO POACTBEHHMKH CO CTOPOHHI OTHA, a HE
CO CTOPOHH MaTEpH (arHaThi, a HE KOrHaThl). JTO
BUOAHB COrJacHO Cb BHICKA3aHHHIMD BHILIE B3rAAAOMD,
Ha MCTOYHMKD, U3D KOTOPAro BHIPOCH CaMblii MHCTH-
TYyTb conpucsuuyectsa y Ocertuns. Ecau conpu-
CSDKHUMYECTBO €CTb HE Goabe, Kakb OIHO 3D 11po-
siBJ€HIf PONOBOH COJMIAPHOCTH, TO OOS3AHHOCTDL
KISATBEHHAro CBUABTENLCTBOBaHIA Bb 10JAB3Y OTBHT-
YMKa HEOOXOIMMO JIOMKHA najaTh Bb cyab Ha TbxD
CaMblXD JMIB, KOTOpPHA 10 Hayaja cyleGHAro pasdu-
paTeabCTBa NOMIEPXKUBAIM OTBBTYMKA BD €ro Bpaxab
Cb MCTUOMD M €r0 pPOLOMDb, 2a TaKUMU JIHMLAMH,
Kakb M3BBCTHO, sBasioTcst arHatH. ,Jlo npusecenis
NpUCSTH, POACTBEHHUKH, 1l0 caoBamb Ileawa, 3Has
Kakyio 6epyTb Ha ceb6s OTBBTCTBEHHOCTDb 332 OOBUHsIE-
Maro, Bb Kpyry ceMeicTsb posa ¥ b cosbrh crapu-
KOBD TUIATENLHO M BO BChXs NONPOGHOCTAXD M3CAB-

*) Apxusb, cocroswii npy uavasbhukd Tepekoft o6aacTu.
Asaa no II orabacuilo, 1 croxy.
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LyioTD Ib10, U, €CIH HAXOAATD CBOErO POACTBEHHUKA
GAKTMYECKM WINW HPABCTBEHHO HE BMHOBHBIMDB, TO CO-
rAAIIAIOTCSA B3ATh Ha ce6s upucary 3a Hero. Bb npo-
THBFOMD )X€ CAy4ab OCeTHMHD HH NOAD KaKUMD BU-
IOMD HE COIJIACHTCH 1IOMOYb JIOXKHOIO IMPHUCAroio
obsunseMoMy“. I Takb, CONPUCHKHUYECTBO CBsi-
3aHo y OceTuHb» Cb KOHTPOJAEMb BCEro pola 3a Absi-
TEJBHOCTbIO OTABAbHBIXD YNEHOBD, Cb KOHTPOAEMD,
6€3b KOTOParo HEMHICAUMO O6bLIO OB, KaKb Mbl BU-
1bau, cBunbTenbCTBOBaHIE POJCTBEHHMKOBD Ha Cyab
U caMoe obpallleHie Kb HUMB 32 PaCKpHTIEMDb Cyae6-
HON UCTHHHI.

Ias o6uieit MCTOPIM MHCTHTYTa CONMPUCHNKHUYECTBA
OCETUHCKOE O6H4YHOE TnpaBo uMberh TakuMb o6pa-
30MDb 60JbIIYI0 BAXHOCTb, TaKb KaKb OHO HE TOJLKO
YKa3biBa€Tb Ha TO OGCTOSTENBCTBO, YTO MPUCHHKHUKAMMU
HAQ NEpBHIXDb NMOPaxb ObUIM YAEHH OJHOrO Cb OOBUHI-
CMBIMD POJa, HO U OODBSCHAETD HaMb NPHYUHY CaMOTO
BO3SHUKHOBEHIS MHCTUTYTa CONPHUCSXHUYECTBA.

Ilepexons orp o6nyHaro npasa OceTHHD Kb ApeESB-
HBALIMMD 3aKOHOJATENbHEIMD IaMATHUKAMD UCTOPMU-
4E€CKMXD HapOJOBDb apIACKON CEeMbH, Mbl HAXOXMMD Y
HUXD cabiylollis JaHHbIA Bb NMOJB3Y BHICKA3aHHAro
HaMM B3rafla OTHOCHUTENbHO TBCHOM CBSI3M MHCTMTYTa
COINPUCATH Cb PONOBHMB YCTPOHCTBOMD.

Bp apeBHbHINXD 3aKOHaXB Y91bCa PONCTBEHHHKH
IIPH3LIBAIOTCS Kb NPUHECEHIIO NOAKpbnuTenbHO# npu-
cATM Bb MOPsAAKD UXD yyacTis Bb miaTexh BUPH WA
KOMIIO3HLLiK *).

*) Walter. Das alte Wales. 46s.
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loBops o coammapHOCTM POACTBEHHUKOBDB, O Pas3-
CMOTpHHIM MMH IOCTYNKOBD ADPYT'D APYra M FOTOBHOCTH
ceunbTenbCTBOBaTh Ha Cylh Bb NOAB3Y OGBHHSEMAro
TOJALKO BB cAy4ab npusHaHis MMM CaMMMH HEOCHO-
pareabHocTH o6puHeHis, Camumyeckas Ilpasma co-
€IMHAETD Cb POACTBOMB OOGS3aHHOCTb JHaBaThb Bb
nonb3y OOBUHSEMAro npucary Ha cymb. 3Jrto -
CTBYETD M3b TOH CTaThH es °), KOTOpass NPH3HAETDH
3a YWIEHOMB pOJa IMpaBoO CJOXHUTb Cb Ce6si 00s3aH-
HOCTM POJCTBA MOAD YCIOBIEMD OTKa3a OTH Hacabi-
CTBA M OTb mNpaBa TPe6OBaThb OTbH POACTBEHHUKOBD
noakpbnurensHolt npucsru. Bp caruyeckuxs oopMy-
JaxXDb M KaNUTYJAAPIAXD TaKXKE FOBOPUTCH O NpHBIE-
YEeHIM Kb NPUCArS GMDKARIIMXD POICTBEHHHKOBD Cb
OTIOBCKOA M MATEPHHCKOH#l CTOPOHHI.

Byprynickoe npaBo BhCKa3mBaeTcs onpexbieHHO
Bb TOMB CMEICKBE, 4TO COUPUCKHUKAMM JOJDKHH
GuiTe  GmmKaifilie POACTBEHHHKM OGBMHSEMaro (pro-
pinqui), npu Hexocratkd KoTophxb,—G6oabe otia-
AeHHbe (proximi) **). Toxe JoMKHO OHTb CKa-
3aHo o 3akoHaxbp basapuess u Ppankosd - Xama-
BoBb **). Bb onmHoMd Texctb Basapckoit ***) llpasani
FOBOPHTCS O NPUHECEHIM OTBBTYMKOMD MNPUCATH CD

*) Tit. 60. De eum qui se de parentilla tollere vult. In mallo ante
thunginum ambulare debet et ibi tres fussis adminus super caput
suum frangere debet. Ehillos per quatuor partes in mallo jactare
debet et ibi dicere debet quod juramento et de hereditatem
et totam rationem illarum tollat.

**) Tit. VIIL § 1. Walter, Corpus iuris germanici. L. 309.

**) Thonissen. 524.

*»«*) L, Bai. § I5.

20
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12 sacramentales de suo genere nominatos. B auruo-
CaKCOHCKMXD 3aKOHaxb MbBCTO nocabaHaro Bhpake-
His 4YacTo 3aHuMaeTh oopMyia: mid his magh, T. e.
Cb €ro Maramu, ero poiHeio. Bb JoHro6apackuxs
3aKOHaXb GOJbiIas NOJOBMHA Ha3HAYaeMbIXh MPOTHB-
HUKOMD CONPHCSIKHUKOBD BLIGMPAeTCs H3b POACTBEH-
HUKOBD *). DTHXD ®aKTOBD, KAKETCH JAOCTAaTOYHO
LA TOro, 4To6n mnpiiTH Kb YGbXKEEHo, YTO POX-
CTBEHHb 3JIEMEHTD Ha MEPBHXD NOPaXb HIPafb BH-
JAoIyIoC POAb Bb COCTaBIEHIH TpebGyeMaro 3aKo-
HOMB 9HCIA NPUCSHKHUKOBD, M YTO TOABKO MNpH He-
IOCTaTkh PpOICTBEHHMKOBD JO3BOAAIOCH Ha3HayeHie
TPUCSIKHUKAMHK MloeH I0CTOPOHHUXD: nquales potuerit
invenire“, o BHpPaXeHI0 ofHOro KanuTyaspis Kapaa
»quales voluerit liberos* fo cosaws JOHr06apACKUXD
3aKOHOBD **).

Janeubiimas cyas6a HHCTHTYTa CONPHUCSIKHUKOBDB
obyciosauBaercsi Thuu uawbHEHLAMH, Kakis mocre-
NEHHO TePEXHUBAIOTCA CaMbIMH OCHOBAaMHM HapOXHOH
XKH3HM: I) POIOMD M 2) COIO30MB HauGoabe GAM3KUXD
MEXJY COGOI0 POICTBEHHHKOBH—CEMBEIO.

Bb snoxy penaktuposaHis BapBapckuxb lIpasas,
pOROBOE Hayal0 TEPMaHNEBb HACTOJLKO OCHaGIo,
YTO OCHOBHOK OOIIECTBEHHOIO elHHULel0 CablyeTb
NpU3HATh Yy)XX€ He KPOBHHA COI03b, a cochackif,
He poxb, a ceabckyio o6muny. Ilocabacrsiens
9TO# nepeMbHH JIA MHCTHTYTAa CONPHCSYKHHKOBD
SBASI€TCS COCTaBJEHI€ KOMMUCCIM TNOCABIHMXD He

*) Kossack's Die Eidgeschworenen des Beklagten, orn crp.
IS 10 20.
**) Kanuryaspit 803, T. II. L. Roth., crp. 359
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M3D JHUD, ONHOM Cb OGBMHAEMLIMD KPOBH, A U3D BCS-
Karo poia GIM3KMXD eMy Jioieli: U POICTBEHHHUKOBD
M 1IOCTOPOHHHXB, 1O BCeit BbpoATHOCTH, mmeneﬁ
OIHOTO Cb HUMDB CEJEeHis.

IlocTenesHo pa3BMBaLIIACA COCHOBHHIS pa3iuyis
TaK)X€ HaJaraloTh CROIO MedYaTh HA OPraHM3alII0 MH-
crutyta conpucsard. Y Ppusoss u Anriao-Cakcoss
NPUCSYKHUKAMHE MOTJIM OHITh TOJBKO JHIA ONHOTO CO-
CTOSHIA Cb THMDB, BB NOABSY KOO NPHHOCHMA Ghina
umu npucsra. Ecau, aHaumtcst Bo 2-# crareh THTyJa 1
3akoHOBb Dpu3osb, Graropoimmnit (nobilis) craners
OTPHLATL YGIACTBO ;UMb 4eNoBbKa OJHOTO Cb HUMD
NPOUCXOXJEHI, TO OHb 06A3aHDb NPUHECTh BB NOJ-
TBEP)KIEHIE 3TOrO0 OYUCTHUTEJNBHYIO NPUCATY, Bb CO-
obuwectpb omuHaiuatu veaosbkb Takke Giaropol-
Hoixd (cum XI eiusdem conditionis hominibus). Toxe
camoe uMbers MbcTo M BB TOMB cayyab, koraa o6-
BHHAEMBIMB SIBISI€TCS TaKb Ha3. ,JATB“, T. €. Mo-
AyCBOGOIHBIN 4yeaoBbKB, a caMoe mpecTymieHie Co-
BEpIIEHO Haab GraropoiHeiMd *). Y PpaHKops, cyas
1o ®opMyJaMb Mapkyab®a, COGMONAIOCH TOXeE
paBUJIO: CBOGOAHMIH (francus) JHoMKEHB OB TIO-
CTaBMTb Ha Cynb npUCSKHUKAMH, Jiole# ONHOTO
Cb HMMB cocTosiHis (tales, qualem se esse dixit)**).
Y Awriao - CakcoBb, e€ciu OGBMHSIEMBIMD  SIBASUICS
»TaHB®, T. €. WIeHD CJYKUIAro COCIOBLS, PUCHKHHU-
KaMM Ha3HayaeMbl GBUIM TAKXKE TaHH WM JKe yBEeIH4CH-
HOE YHCJO NMPOCTHXD CBOGOJHHIXD (Kepaeit), npH YeMb

*) Corpus iuris germanici. 1. 352.
**) Rosiere. Recueil des formules. 1I. 581.
wl’
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cysebHasl IpakTMKa Aepxajach cabryloleit nponop-
uu: MBCeTo HeoCTAIIAro IPKHCAKHAKA—TAHA JOKHLI
OblIM 3aHsTL IIECTh NPUCIHKHUKOBD—KEpJEH *).

He Bch BapBapckie CBOABI NPOBOIATD 3TO NPaBHUIO
Cb TOIO CTPOTrOCTBIO, Cb KaKo INBAAIOTH 3TO 3aKOHHI
Mousosd wmMAnrao Cakcoss. Y JloHro6apnosd JAa-
K¢ pabbl IOIIyCKaeMHl ObIIM Kb TPUHECEHIIO NMPUCATH
BB T0JB3Y MXD rocnoab—o6uvail, crbaasmiiics npea-
METOMB OCy)IeHisi co ctopoHn Kapaa Beankaro *#).

Bb ciaBsHCKHMXD 3aKOHONATENBCTBAXD Mb BCTPh-
YaeMb TaKXKe PAlb NPEeNNuCaHii OTHOCHTENbHO 06-
LIECTBEHHAro COCTOSHISI NPUCSHKHHKOBB. — Yemickoe
M NOJLCKOE NPaBO OIMHAKOBO TPEGYIOTH, YTOGH Bb
Clyyasixh M3HACIIOBaHIA NPUCSHKHUKM OGBHHSEMAro
UPMHALIEKANH Kb ONHOMY Cb HMMB COCIOBiO. DTO
paBo GBUIO PACIUUPEHO BB 1377 . BD TOMb CMHCIE,
YTO NpHM OGBUHEHIAXD, T'PO3MBUIMXD CMEPTHIO M NpH-
TOMD AblaeMEXD ABOPAHMHOMDB TNPOTUBD JBOPSHHMHA,
UPHCSKHUKM O0SI3aTENbHO JOJMKHE ObiTh HE TOABKO
semaesianbiblaMi, HO K 6.1arOPOJHHIME BDb YeTBEp-
TOMD HUCXOISIUIEMD MOKOMBHIM ***),

Kakb Ha o6uiee npasuio crblyers ykasaTtbh Ha TO,
YTO NPUCAKHAKAMM MOTJM OBITb TOJBKO COBEPIIEHHO-
abTie ¥ IPUTOMD OIHU MYXKYUHBL. Y)KE OHO TO 06CTOS-
TeabcTBo, Yto no Punyapckoit Ilpasab conpucsbxuu-
KY NpU3BaHbl IepXarb KaKIHK Bb npasoil pykd o6-

*) Essays on Anglo-Saxon law. 1870. The Anglo-saxon legal
procedure 208.

) Konigswarter crp. 16I.

°*) Maubenckift. Hbmenkoe uazn. 11, 99 u 100.
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HOKEHHylo wWnary (cum dextera armata) *), yKkasbi-
BaeTb HaMb, YTO MNPUCHKHHKaMH ObLIM MYIXKUMHHI,
CNIOCOGHBE HOCUTh OpyXie, a, caAbAoBaTENbHO, H CO-
sepmiennoabrrie. Bnpouyewmdb, 91O TpeGopanie,. no
Kpa#ineit Mbpb Bb HBKOTOPHXD 3aKOHOAATENLCTBAXD,
KaKb TEpMaHCKMXD, TaKb M KEIbTUYECKUXB, HC
CYMTAJOCh a6comoTHHMD. bByprynnckas Ilpaspa **)
nanpumbpdb, IHomyckaeTb MaTh, JXEHy MU abredt kb
npUHeceHllo NoAKpbnuTeNbHON npucArM BB MOAL3Y
CHHa, MyXa, M OTHa; a npaso CajiHyecKHxdb opaH-
KOBD, NpENBULs Clydait OGBUHEHIS KEHUIMHB B OT-
PaBJEHIA, NMO3BOASAETD €l JOKa3HBATh CBOIO HEBHH-
HOCTb [IPHCSArOI0 HE ONHHMXD MY)KYMHB, HO M XKell-
muHEb ***). To ke npeumymiecTBo npu3Haercs 3a-
KOHaMH Y3Jbca 3a IKEHILIMHOM, 3anono3pbunoii BB
npemoGoONbsHIM ***%),

Heob6xonuMbIMD yCaOBIEMD LISl NPUCSXHUKOBD NpPH-
3HAETCS ONMHAKOBO BO BCBXB CBOJaxb MXb JHo6pas
ClaBa M, Bb YaCTHOCTH, OTCYTCTBIE MNPOTUBD HUXD
o6suHeniit Bb JoxecBuabreabctsd. Bcero onpenbaen-
nbe 3To TpeGoBaHie BHICKA3HBAETCS Bb 3AKOHAXD
Aunrno-Caxcops. IlpucsikuukaMu no aTuMb 3aKOHaAMb
MOTYTD OHTb TOJBKO ,getrywe—men* (getreue Min-
ner)—Jiof4, 3acayxusaiomie nosbpis. — Takb Ha3.
3akonw Ienpuxa I (yacrHas koMmuasmis oGHYHATO
npaBa Anrno-CakcoBE, COCTaBJEHHAs BB NEpBhs le-
catunbTisg no 3aBoesaiu Anrain Hopmannamu), npsmo

*) Walter. I, 186.—L Rip. tit. LXVIL
*) L. Burg. VIILS 1.

***) Formule Markullf. app. XXXI1V
*»~*y Walter. Das alte Wales 46¢.



310

NMOCTaHOBIAIOTD, YTO OGBUHAEMHIl HE MOXKETb UMBTH
NPUCSHKHUKOMD 4eoBbka, qui in aliquo reculpandus
sit *), T. e. 3anaTtHaHHaro. To >xe Tpe6oBaHie BHCKaA-
3bIBAE€TCA M BB 32aKOHOLATENbCTBAXD CAABAHCKUX'D,
Bcero onpexbiennbe Bbp Bunogoasckomd u [Moauu-
KOMBb CTaTyTaxbp **).

[Toka npoxOMKANOCE POLOBOE COXHUTENLCTBO U BO3-
MOXXEHD OblI'b KOHTPOJb POIACTBEHHUKOBD 3a MOBELE-
Hieb OTIBIbLHArO JUUA, NPUCHKHUKM CBHABTENBCTBO-
BAIM TOJBKO CaMbilf ®aKTh COBEPILEHIs WM HecoBep-
UIeHIS NPECTYIIeHIs, OTKa3biBas OGBHHSEMOMY BB
nepBoMb clyuab Bb NPUHECEHIM NPHCATH M COFiAa-
Iasich Ha Hee BO BTOPOMb.

CnewianbHbist u3cabrosanis rocuoaua Koccaka
BNOAHE NOATBEPIAMIM STOTH B3rASALDB, BHCKA3aHHbI
MHOIO elle Bb [883 romy Bh JMTOrpa®UpPOBAHHOMD
Kypch no MCTOpiM ApeBHAro mpouecca. YKasmwpas Ha
COBIAJICHIE ®GOPMYJIbl MPUCSATH, IPHHOCUMO KOHBIOpA-
Topami onuHakoso Bb Cakconiu, Hopuanmu, [lIsems
1 JlaHiM, cb TOIO, KaKylo Mbl BCTpbuaeM®b Bb aHIAO-
CaKCOHCKMXD MCTOMHMKaXb M JOKa3hBasi, 4To nocxba-
Hsifl PaBHOSHA4YMTENLHA Cb YTBEPXIEHIEMDb WAW OTPH-
LaHIEMDb CaMaro ®akTa, Ha 4TO MEXIy NPOYMMb YKa-
amBaeTd Kanutyaspit Kapaa B. (quod factum, quod
obicit verum sit), Koccaks npouHo ycranaemm-
Ba€Tb Bh HAUMXD [1a3aXb TO NOJNOKEHIE, HTO NpPH-
csira, NPUHOCMMAasi KOHBIOpaTOpaMM Gbiia MpPHCATO#
de veritate, a He de credulitate T. e. 4ro no

*) Essays in A.-S. law. 207.
** JleoHTOBUYD 45 347.
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npupoxt cpoeit oHa HuubMD He OTJMYAMACh OTD
npucard, npudocumoit csurbrensmu. Iloarsepi-
IeHle TaKOMY B3rJsly TOTH-XE NUcarefb ClipaBelu-
BO BUIUTDH Bb ®AKTHYECKU OGOCHOBAHHOMD MMD IO-
JOXEHIM, YTO TNPUCSKHUKM TOLIENalu OTBBTCTBEH-
HOCTH 32 NpPWHECEHIE WMH JOXHON NPHUCATH, 4Ero,
KOHE'YHO, HEe MOorjo 6n OhTb Bb TOMDB cayyab, ecau
Obl cBOEH NPUCArOK OHU CBUIBTENLCTBOBAAM TOJBKO
Zo6pyio claBy OGBMHsSEMAro, BO3MOXHOCTb BbpHTH
€ro CioBy *).

Xapaxtepp nbnaeMaro UMM 3asABAEHIA U3MBHMA-
cs BMbcrh b nepeMbHOIO BB OCHOBax®h HapoX-
Haro G6wita. Cb pasnoeHieMb pOIOBb M Cb pac-
nageHieMb GONbLIMXD CeMeil Ha MaJbis, CBUIBTENL-
CTBOBaHI€ POJACTBEHHUKOBD Bb TOMb, YTO M3BBCTHOE
JMUO He COBEpLIMIO TpPHUIHCyeMaro emy rbicrsis,
CibaaloCh HEMHICAMMBIMbB, TaKb KaKb 3TH POIMYM,
orabaeHHne OTH Hero Hepbaxo GOJBIIUMD Pa3CTOsi-
HieMb, He MOraH OWTb OouMBMAUAMHU ero Absumiit. [lpu
TaKMXb yCIOBiSiXb NPUCATA POACTBEHHUKOBD NOMKHA
Obla MIW MCYE3HYTh COBEPIUCHHO U3b CPHEPH CYIel-
HHXD JOKa3aTeIbCTBD, WIM M3MBHMTL CBOE IEPBOHA-
yanbHoe HasHayeHie. [lpucskuukn morau cupbress-
CTBOBATh TOJAbLKO TO, YTO WMb ObLIO 3a8510MO U3BECTHO:
Jo6puift XapakTepb 06BHHAEMAro, a MOTOMY U HECHo-
COGHOCTh €ro NOoKaswBaTh Ha cyab nenpasay.— Onu
KASHYTCS Bb TOMb, YTO NPUCAra CTOPOHHI, HA KOTO-
PYiO BOSJOXEHO 6peMs HOKa3aTeAbCTBD YMCTA, a He

*) Ibid. Cu. ctp. 53—60; u 73 caba.
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JIO)XXHA, BHIpaXKasACb A3BIKOMB OfHON no3mHbAwed no
BPEMEHU AHIJIO-CAaKCOHCKOM IPaMOTH *).

DTOTH XapaKTeph MNOCOGHHKOBD JHIY, MNPUHOCS-
1eMy TpUCArY, Nopy4YuTeNell Bb €ro 106poMb MMCHH,
NPUCSHKHUKK NPIOGPBTAIOTh BH COGEHHOCTH Cb TOro
BpeMEHH, KOTJAa Bb JHYHOMD COCTaBb XD PONCTBEH-
KA 2JNEMEHTD OTONBMHYTH OblIb Ha 3ajHIfk NJAHD
TIepBEHCTBYIOlllee 3HaYeHie BHNAI0 Ha XoJio cochaeii.
Onp ynepxanb UMM IO KOHIA HXD CYNDIECTBOBAHIS,
T. €. JI0 9MO0XH, CPABHUTEJbHO GAU3IKOA Kb HaMb MO
spemenu. B I'epuaniu ['aaraycs **) npuBoaurs cay4ait
o6palleHisi Cyla Kb CONPHCSXHHKAMB OTD 1548 r.
Bp IlIsexckoms xe npouecch ouu scrpbyaiotes eme
Bb 17 CT., KaKb 3TO BUAHO M3b YrOJOBHArO 3aKOHO-
JaTeabCTBa KOPOJAEBH XPHUCTHHH OTH 1653 r. ***). Bs
AnHrmn oxoHYareabHas Mxb oTMBHa BocmocabpoBana
TOJBKO BB 1834 1. ****). Breuenie schxb cpennuxs pb-
KOB® M BILIOTh 1O HAUIUXD JHEH CONPHUCSIKHHKA NPHHO-
J¥ TaKD Ha3uBaeMblil y,iuramentum credulitatis®, T. e.
3asBJSIM, YTO BBpMIM MmokasaHilo OGBUHSEMAro, TaKb
KaKb CROMMDB TOBeleHIeMb IO NMPHBJIEYEHIs €ro Kb
cyay nocabmuit sacayxunp uxp gosbpie. Ouu uu
CIOBOMb HE YNOMHHANM O TOMb, COBEPHIEHO JH OHJIO
uMb cyaumoe nbsamie wm mbTD.

Tlpucyimiit MHCTHTYTY NPHUCSHKHUKOBD HA MEPBHXD

*) ,By the Lord, the oath is pure and not folse which
SWOre“—TaKoBa ®OpMa NPUCATH, NaBAEMON CONMPHCHKHAKAMH BL
anrac-cakcoHckous cyab (Anglo-Saxon legal procedure, 297).

*) Glossarium germanicum medii aevi.

**) Konigswarter. 168.

***) Bigellow. 28R,
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nopaxb XapakTepb CBMUIBTENbCTBA ®aKTa, a He JH0G-
poit caasbl, ewe yubabab Bb HBKOTOPHXB mnocTa-
HOBJIeHIfXp caaBAHCKUXDb IlpaBap u BB YacrHOCTH,
Pycckoit. ,Kposasp Mynb, m060 cunb“, He 06s-
3ab MCKaThb Nocayxa, rosoputs Pycckas IIpasna.
llocayxs, o xoTopoMd 3nbchb uiers phub, cnpasej-
auBo roBopuTh I. Jlposnosckiit, oweBunHo cBuLb-
TEAhCTBYETh O ®aKkTh, M6O €ro nokasaHie ecTh 3a-
MbHa GOEBHIXD 3HAKOBD, MPH HAAUIHOCTH KOTOPHXD
xbxo pbuaerca 6esv ,nocaymecrsa“. Bb apyruxs
Tekctax®s Toit ke Ilpasael, mocayxu, To sABASAACH
3aMbHOIl ,MoAMyHAro“, TO KOHCTaTHpPys  cobep-
IeHHbie Ha WXDb TIAa3axh aKTH , Kakb chopasel-
JUBO TMOKA3HWBAETH TOTH XK€ MHUCaTedb, CBUAbTENH-
CTBYIOTH CKOpbe ®akTh, Hexeau n06pyio caasy. Ho
9TO O6GCTOATENBCTBO HE YCTPaHSAETH BOIMOXHOCTH
CBUABTENbCTBOBaHIS MXD M BBH TOMB ciydab, koria
no caMoMy xapakTepy Ibjaa oHu He MOrau GbITh Ove-
pusiuamu coxbsannaro. Takoit umenno cayyait umbers
»b BUAY Ta crathsi Pycckoit IlpaBas, kortopas Gy- -
KBAJIBHO riacuTh cabayiomee: ,ake GyAeTh Ha KOro
noKJAenHasi BUPa, TO € OyAEeTD MOCIyXOBB, TO IKC
BhiBelyTh BUPY“. OOGDBACHAA 3TOTH TEKCTh, MPOD.
Ceprbesuyp 3ambuyaers: ,lloap mnokaenHo#t Bupoii
pasyubercsa takoe o6BuHEHie, KoTopoe cBUIbTERAMMU
OYEeBHILAMH HE TNOJBEPXKIAECTCA (HUKTO He BUXBAD
CoBepllleHIs NPECTYIJIeHiss ¥ OGBUHAEMbA He GHIb
cxBayeHb Ha MbcTh npecrynieHis): o6BMHEHiE OCHO
BLIBAETCHA MCKIOYUTEIBPHO HA ONHOMB NON03phBHIN.
Ilpu TakoMh OGBMHEHIM MOXXHO GBIIO CHATH Cb ceGs
BUPY, NpPEACTaBMBIIM 7 mnoclyxosb. SIcHo, uro 3t
NOCAYXH HC MOTIU GHTh CBUABTENAMM BB HACTOS-
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weMb cMuicht cioBa; Bb NaHHOMD cayyab OoHU OTpH-
IAIOTH ®AKTH OGBMHEHIS; OHM TOBOPATDH, YTO Ta-
Koit- To 4eaoBbks He coBepumuad YyGikcrBa. Henbas
GbiTh CBUABTENEMD OTPUUATENbHArO ®AKTa; HEAb3SA
BUIBTh, 4TO TaKo#-TO He coBepmuadb yo6iikcrea. Haro
LyMaTb, YTO 3TH 7 MOCAYXOBb He cBUAbTENH ®akra,
a csunbrenu 106poi caasul *). Uraxs, nocayxu, cMotps
no o6CTOATENLCTBAMb, CBHABTEABCTBYIOTH TO ®aKTh
npecTymieHis, To Jomenmii 10 uxs» sbubuis cayxs,
T. €. TOBOpPATH BCe, 4To 3HaoTh. Ho cnpauusaercs,
ubMB Xe OTJIMYaeTCsi Bb TaKOMb CAy4ah nmociyuiecTso
ord csunbreascrsa. Hawrs apepwbitunék csoap He
pbmaers aTOro BOonpoca Bb NpUHUMND; NpoU3BONUMOE
HepbIKo MMB cMblIeHie nocayxa ¥ BHIOKA CaMO yKa-
3HBAETD HAa TO, 4TO cocrasurensamu [Ipasan 3ro pas-
Juyie He GHJAO SICHO co3HaBaeMo. THmb He MeHbe,
HA OCHOBaHIH HBKOTOpHIXD pPa3ChAHHHXD BB CaMOIf
[IpaBah 4yeprd MOXKHO DPMATH Kb TOMY 3aKJAIOYEHIIO,
UTO pasjd4ile TEPMHHOBD, MNOCIYXb-BUAOKD, BH3BAHO
- 6HLIO Pa3nMyieMDb Bb CaMoit npupoxb THXD 2 MHCTH:
TyTOBDb. Bunokb —Bcerna csunbrenb-oueBHnCnD, YM-
CJIO BUIOKOBb BCErAa 3aBUCUTH OTb OOGCTOATEALCTBD
cayvasi. ITocayxb—BCsKil, 3HAIOMIA O NPeCTyIieHiH,
Bce pasHo—de visu uau de auditu, kotoparo yromHo
6yzetp cropoHb npusieyp Kb Rayb nokasadis. Ero
cBubTeabCTBO UMBETD CHay JMIIbL B TOMD cay4ab,
KOrJla OHO NPMHOCHTCSi BB coobulecTsh Cb APYrUMH
TaruMK Ke cBbiymmMu moibMu BD yucab, Hanepean
onpenbICHHOMD 3aKOHOMD **).

* Ceprbesnyn. Jekuin. 57I.
**) T, Mpoqem-llpoanoscxin SBASETCA NPOTUBHUKOMD TaKOro
yuYeHis, ¥ BDL 10Ka3aTeAbCTBO €ro JOXKHOCTH YCTaHABAHBAETDH
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Bw Apyruxs CIaBAHCKMXD 3aKOHOLATENLCTBAXh M
npeXxie BCero Bb JPEBHEMDb 4EUICKOMb Npash uHCTH
TYTh CONPUCSATH BLICTYNIAETH YK€ Cb ero nosaubi-
lIMMD XapaKTEPOMb CBUIBTENbCTBA AOOPOM  CAABHL.
[Ipucs)kHUKD KASHETCS TOJABKO Bh TOMb, UTO NpHUCAra

CpaBHeHie Mex(ly repMaHCKUMH CONPUCSKHHKAMU M PYCCKUMH
nocayxauu. MoxwHO 6eI0 OXMEATh, uTO T. Jposnosckift obpa-
TKTCA BL NBASXD TAaKOrO CPaBHEHiA Kb U3YYEHII0 CaMUXL UCTOY-
HUKOBL TEpMaHCKaro npasa U Kb BHBOLY Ha OCHOBaHIM MXD
onpeabAeHHbXL MOXOXKEHIAl Ha cyeTh ApeBHbHmiaro xapaxrepa
u no3nHbBAwMXL uaMbHewi BbL cyas6hs conpHcakHuKOBL BL [ep-
uauia. Ho uan 238 crp. ero ,Macabnrosauiit o Pycckoit [lpasat“
ubl y3Haewb, YTO He TaKOBL ObATL ero Hayuduit npiewn. OHDL
orpaHuuuaca o6palileHieMb KL FOTOBHIML YK€ BHBONAaML TOrO
H3b TepPMAHCKNXD nucaTenedl, KOTOPHA MOXeTh OHTh HasBaHDL
KAQCCHYECKHND NPENCTaBUTEAEMD B3rAALA, HTO CONMPHCANKHUKY
BCerfia Obiayd TOJAbKO cBUABTEAs MM ROOpOH CAaBH M YTO MHCTH-
TYTbL COUPHCATH HE MMBETDh CBOMMD MCTOYHUKOMDL NEpPBOHAYaib-
Haro CBUABTEAbCTBOBaHIA Ha Cylb ORHHXDL PONCTBEHHMKOBDL M
cochbueil, KakL AuUDL, HEOGXOLMMO H3BBIUEHHHXD O HpecTyae-
Hiu. Boabe camocrosTelbHOe OTHOuweHie k1 abay, no Bceit ph-
POATHOCTH, NpuBeno-6u r. J{po3ioBCKaro Kb HECKOABKO MHLIML
BuBOZaMb. PydaTesbCTBOMDL nocAyxart Wb T 3akaodenis, xn
KaKHMDb Ha OCHOBaHIM MCTOYHHKOBL NpHUUIEAL NO BONPOCY O MpH-
CAKHUKAXDB UXD HelabHilk uctropukn—Koccakn. B npoTusononox-
HoCTb UMMy, NOCABAHIN BHCTABASETD MEXAY NPOYUML CabRyiOLLis
noioxenis. IIpucara, napaeuas npUCHKHUKAMU 110 CBOENY NEpPBO-
HayasbHOMY XapakTepy He ecTb juramentum de credulitate, a
juramentum de veritate. - [IpousHocuMas HMH NPHUCAKHAS ®Op-
MyAa CTOMTB BL IPAMOMDL lpoTuBophdin ¢b Thub yyeHiews, Ko-
TOpOEe 1yMaeTbh, YTO NPHCHKHUKA PYHalOTCA TOJAbKO BDL UCKPEH-
HOCTH mnpucaraowaro orsbrunka. CroAb-K€ HECOrIacHO Cb
ucTouHMKavK, N0 MHBHIO Koccaka, To moioxeHie, YTO NpH-
CAKHAKH, Bb OTAMYIE OTDH cBUAbTesel, HE NOANEKATL OGBUHEHIIO
Bb AokHOA KAATBB. JBAaeMnit uMT BHBOXDL rAacuTb: das ilteste



310

MCTLA UAM OTBBTYMKA HE JIOXHA, a HE Bb TOMB, YTO
lipaBOHapyIlleHie COBEpLIEHO WA He COBepileHO 06-
BHHSAEMbIND °). :

ITopsinox® Ha3HAYeHIA NPUCHKHUKOBD TaKb XKe uaMb-
HII€TCS CO BPEMEHEMD, KaKb R XapaKTepb JAUL'b, TpH-
3bBAaEMbIXD Kb HECEHII0 3TOl o6s3aHHOCTH. Baius,
OTNPABJASACh OTb TOH MBCIH, YTO IPUCAKHHKAMN
GHIM POICTBEHHHKH, COTIPOBOXKAABIIIC HA CYAD OGBH-
HSIEMAro, MOJMaraeTh, 4YTO Ha MEPBHXD NOPaxb OMH-
HAKOBO OHIO Heu3BBCTHO H36GpaHie NPHCHKHHUKOBD
oTBBTYHKOMD M Ha3HayeHle MXDb HUCTUOMB. llpucsiry
npuHOCKHIM BCb N0OGpPOBONBLHO ABHBUIIECS HA CyAb
poacrteennuxn **). lcropis npaBa 6e3cuiLHa yKa-
3aTh XOTA Ghl HAa OAMHD NPpUMEPD NOLOGHArO NOPSAKA;
M 9TO SABASETCS HALEKHHMD PYy4yaTeabCTBOMD TOMY,

und theilweise selbst noch das jungere Recht hat den Eid der
Sacramentalen bei Falschheit des Haupteides schlechthinn mit
Strafe belegt. Takuun o6pasoun caumu coGoit ucyesatots TH
1B TAABHHS OCHOBAHIA Kb Pa3AW4il0o CONPUCHKHUKOBL M MOCAY-
XOBb, KaKisi IPHBOLATCA Npod. Jpo3noBckumn. OcTalotes 3a Thub
HeMHorie TEKCTH CBETCKHXD M UEPKOBHHXD NUcaTexel, Bb TOML
yucxb cocraBHTexe#t MNaTbeBCKOH ABTONUCH, BL KOTOPHXL CAOBO
nocAyxt ynorpebasercs Kakb CHHOHUML cBabreas. Ho uro-ke
3TO 10Ka3uBaeTb? TOALKO TO, YTO COCTABHTEAH ITHXD TEKCTOBDL
Hle co3HaBaAm Goxbe pa3nudis MeXAy MoCAyXaMi W CBHABTEAAMH,
MHa4Ye roBOpPA, YTO MHCTHUTYTD MOCAYLIECTBA GHADL BHIMEPAIOUIHMDL
BL Wxb BpeMa. Tawoit BuBoAL Thuut Goxbe Bo3MOXEHD, 4YTO BbL
Pycckoit Ilpasab, Kakb ykasaxs npoo. CeprbeBuyn, TepuMHHB
»NOCAYXDL® cTOMTDL, Bephako Taub, rab cabroBaro-Gu NOCTaRHTH
CJ0BO — ,,BULOKDB.“

*) Conpucskauké ucrtua. 63 cr. Pama, cMortp. Tawke cr.
79.—MHsanuinenn. 138 u 144.

**) Verlassungsgeschichte. 1. 210.
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9TO Cb CaMaro Hauadd IPUCSHKHUUECTBO ObUIO BHU-
JoMD CyleGHaro J0KasaTeabCTBa, a He ORHUMD ®aK-
THMCCKMMD OTHOLIEHIeMb, KaKuMb INPU3HAETD €ro
Baitun u wbkoroprie npyrie repmanucrsl. Bapsap-
ckist [Ipasan pasauuno pbuwaioTs BONPOCH O TOMD,
KOMY: HCTLY MJM OTBBTYMKY —NpPUHALJIEKHUTD MPaBoO
BLIGOPA MPUCHKHUKOB®. AnneMaHCKie ¥ aHINO-CaK-
coHCKie ucTOuHMKM X B., a TaKXKE KapJIOBMHICKIE Ka-
UUTYASPIK TOBOPATH 06‘b ununiatusd oxnoro orebr-
unka. Y bBasapuesp HcTSUb Ha3HAYaETD NPUCSKHA-
koBb. O6a nopsiika MOBUAMMOMY, CIbAyIOTD BO Bpe-
MEHM CMBIIaHHOMY NOPSAKY Ha3HAYEHISl NPUCSHKHM-
KoBb 06buMu cTOpoHaMH, Bcero Goxbe orsbyalomemy
1OrOBOPHOMY, TNOCPEIHHYECKOMY XapaKTepy cyla u
YIOMMHAEMOMY Bb TaKMXb IpPEBHBAWMXD MCTOYHM-
Kaxb, Kakb pactus Allamanorum n Camuueckas Ilpas-
1a *). Bp nospubitiiems npasb Bce 6oake u Goakbe

*) Siquis villam alienam expugnaverit.... sitamen probatio
certa non fuerit, cum 25 juratores medius electus exsolvat.
L. Salica tit. 42, § 5 Toxe Bupawenie—medius electus—cTps-
yaeMbh M M BDL TBXDB Tekcrtaxtn Pactus Allamanorum, koropue ro-
BOPATb O Ha3HaYeHill NPUCHKHWKOBL. Pactus, I, 4; II, 2 u 39.
PhuwureabHOe NOATBEpHKIEHIE CBOEMy B3rAiAly Ha coydacTie u3-
ApeBie CTOPOHD BL Ha3HAueHiM NPUCHKHUKOBD r. Koccakn cnpa-
BCLAMBO BHIHTDL BB TOMDL OGCTOATEABCTBB, YTO BL CKaHIUHaB-
ckuxv IlpaBraxn BCTphyaercs TOTb e NMOPAAoKL. DTO 06CTOS-
TeAbCTBO, FOBOPUTL OHL, AOKa3bBaeTD, YTO Mb MMbBeMn 1Bio co
06bl4acML, BOSHHKUIMMDL BDL Ty OTHaXEHHYIO 3MOXYy, Koria o6a
1ipaBa—CKauanHaBckoe u I'epMaHCKOe—CTOAAH BbL THCHOMDL OT-
HOWIeHiK Apyrb kb apyry. Tpyauo Bb camont abab nomycTuts,
4TOOH HA3BAHHHA 3aKOHOAATENBCTBA MEPEULIM CaMOCTOATEAbHO
II HEe3aBHCUMO OJHO OTDH APYraro Kb YCTaHOBAEHIIO TaKOro Io-
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VCTaHABIMBAETCA TaKOH NOPSAOKD U3OPaHIN HPUCHNK-
HUKOBB, BB KOTOPOMB [IJaBHYIO POJb HrpPaeTb Ta
U3b CTOPOHDB, Ha KOTOpPYyIO BO3Jaraercs Opemsi Ao-
KasaTeJbCTBb, T. €. CMOTPA MO O6CTOATENbCT-
BaMb: OoTBbTYMKD MAM McTenb. Ha sTtoit nosaubiiweit
CTYNEHH Pa3BHTIA 3aCTAIOTD MHCTHUTYTH IPUCSKHU-
KOBB, lpeBHbilllle NaMATHUKM CIaBAHCKAro npasa.
By Yemckomdp Psnb npucsykeMkoBb Ha3HayaeTs ,
Kakb oOllee NpaBUIO, Ta CTOPOHA, KOTOpas Mpu
3BaHA CyAOMb Kb TMpPEICTAaBIEHIO IOKa3aTeJbCTBb;
uHaye Psanp He orpaHMumacs Gbl KpaTKMMD 3asiBie-
HieMb: ,OoTBBTYHKD NONKEHD NPHCATATh CaMb Cellb-
MOA“, He OOBACHAA , OTKylda B3ATbLCA MPHCSAraio-
MM Cb HUMD O uenosbkamb *). Eme onpenb-
JeHAbe BHICKasHBaeTCs Ha 3TOTH CYETh TOTDh XKe
Psaab, rosops o npucard mcrtua Bb Cayyasxb HaHe-
CeHlss eMy MMYIIECTBEHHaro yiuep6a WIH JMYHHXD
o6unb. Ucreus b 9TOMDB cayyab, coraacuo 63 crt.,
06513aHb TNOAKPBNUTL CBOIO MNPHUCATY NPHUCATOIO

Auub, Baagbiomuxb CBOOOLHOIO HEABHXUMOIO COG-
creeHHocThio. Xotsi Bb nepesoat Vsanuuwiesa stu O
yenoBbKkb M Ha3BaHbl cCBulbTeAsMH , HO OHM He-
COMHBHHO 1IOCAYXM MAM NPUCHKHUKH, TaKb KaKb 3a-
Jlayelo MXb, KaKb 3HAYUTCA BB camolt crathb, sBaser-

pAIKa HA3HAueHis, WM 4TO Bb O6OMXD 3aKOHOAATEALCTBAXDL OAR-

HaKOBO 3TOTD MOPSANOKD ABUACA Ha cubHy apyromy—Goxbe apes-

HeMy, NOOyCKaBUlEMy WHHUIaTHBY ONHOTO TOABKO OTBHTYEKA.

Boabe CTpaHHHMDB KaeTcA OOGpaTHHA myTb NepexoAa OTb ABY-

CTOPOHHSArO Kb ONHOCTOpOHHEMY BHGOPY. (Koccakn, CTp. 47 1 48).
*) UBanuuiers. 120.
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Csl pyyYaTelbCTBO BB TOMb, YTO HPHUCHra MUCTHA HE
JOXXHa *).

Yro kacaercsi Bb 4wacTHoctM Ao Oceruns, TO
y HMXDB, KaKb M Yy COCBAHMXD Cb HHMU TOPLEBD,
CBaneToBb Bb TOMD YUCAB, BHIGOPD NPUCSIKHUKOBD
IIDOM3BONIUTCS HE TON CTOPOHOIO, KOTOpas JIOMKHA
IPCACTABUTL 1OKA3aTeNbCTBA, a €51 NPOTHBHUKOMD.
OGuiuait BUIMTD Bb 9TOMb KakKb Obl 0COGYI0 rapaH-
TIO TPABOCYylis, CIOPABEJUIMBO JNONYCKast, YTO BHl-
6paHHbie CaMONf CTOPOHOH NPHUCSAKHUKK MOTYTDH OKa-
3aTbCsl IIPUCTPACTHHIMU BD €5 MOJAb3Y.

Camoe 4HCIO MPUCSHKHUKOBD omnpenbasiercs pas-
AMYHO, CMOTPS MO BAXHOCTH TMPABOHAPYLIEHISI M
TpeGyeMoll 33 HEro BUPHl, COCTOSHIIO OOMAYMKA M
OGWKEHHaro, HaKOHEWb, COCTOSHIO CaMOTO IpPHCS-
wHuka. [epmanuctn, HauuHas cb Porre u Tayna,
BlUOAHB BHISICHUIM COOTHOLIEHIE Mexay pasMbpoms
BHPBl ¥ YHCIOMB TNPHCSHKHUKOBD, TpeOyeMbXb Bap-
BapCKMMH TpaBiamu. UbMD BHIE NPUXOMUTCH BO3-
HarpaxieHie 3a Bpelb, NPUYUHEHHHI npaBoHapy-
LieHIeMb, TEMB GoJbllie YUCIO TPEGyeMhXb 3aKOHOMD
npucshikuukops. Jlas npumbpa ocraroBuMmcsi Ha 32KO-
Haxb no6epekHbixp PpaHKOBD MIM HA TaKb Has.
Punyapckoit [Ipasab, Bb KOTOpO# OCOG6EHHO 4acTo
YIIOMUHAIOTCS NpHCSLHKHUKH. IIpectynaenis, BosHarpa-
*aaemuis coraacko Lex Ripuaria Bupoio Bb 200 coau-
I0Bb, KaKb Hamp. yOIACTBO WM HACHILCTBEHHAs Ka-
CTpalisi cBOGOAHAro CBOGONHHIMD, TPEGYIOTD NPU UXD

*) UBanuuepn, 138.
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obcyxaeHin Ha cyab noukpbumtensnoii upucaru
12 yenosbis. llpecrynnenis xe, 3a KOTOpHst lLioAy-
yaeTcs BUpa Bb pa3mbps 600 coannosb, Kakb Haup.
KBAIMOUUMPOBAHHbIE BUAb YOlCTBA MIM DpOAAXKA
cB060JHaro Bb pabCTBO UHONIEMEHHUKAMD, TPEGYIOTD
pb O pa3b GoiblIaro 4HMCAa MNPUCSHKHMKOBD, T. €.
72.—Yucno upucsxuuxoss namaers zo 6, Korza
1IPOBOHApYILEHIe NPUHALIEKUTD Kb YACHY ONJIa4M-
BAEMBIXD JEHEXHbIMU LITpa®daMH BB pasumbpb ub-
CKOJbKUXD COJAMAOBD MIM HBCKOJBKUXD HECATKOBD
comunosb *).—M3sb ckasaunaro cibryers, uro co-
OTHOLIEHIE MEXIYy YUCJIOMD LIPUCSIKHUKOBD M pasnb-
POMD TUIATHMOA BUpPH MIM KOMIOSHIIM HE MOXETD
6LITh NPU3HAHO Bb CTPOrOMB CMbiCAB cloBa nponop-
LIOHAJBHBIMB, YTO He MbIlIaeTh, ONHAKO, YTBEPXKIATh,
yro ybMb Goabwie pasmbpb BupH, ThMB Goabuie W
YUCIO NPUCKHUKOBS.

Toxe oTHOWEHIE MEXAY BaXKHOCTLIO NPECTYII-
JeHisl, 3aBUCALIMMD OTDH HEro pasMbpoMb IeHexK-
HArO BO3HATPAKIUEHIS M YUCIOMD INPUCHKHUKOBD
BcrpbyaeTcss ¥ Bb CIABAHCKUXD 3aKOHOAATENbCTBAXD,
3a HKCKJIIOYeHIeMDb OXHOro pycckaro. Bcero narasa-
wbe oHO BeicTynaeTb Bb cep6ckomb. ,lloBenbsaerd
MOE€ HapCKoe BEJIM4YECTBO, YMTAEMDb Mbl BD 3aKOH-
Huks Creoana llymana, otHenb u Bb Oyldyuiems
Ia 6yneTd nopota M 3a Goabmioe 1ba0 M 3a Manoe:
Bb OOJbIIOMD A OyAETb 24 MOPOTHUKA, a Bb Ma-
AOMB 12 NOPOTHUKOBB, a Bb MeHbileMd 6. Bn Xop-
BaTo-/laIMaTCKUXb CTaTyTaXb 4MCIO ,MOPOTHUKOBDB™

*#) Walter. Corpus. I t. 160 crp. I n XX tit.
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Pa3AMYHO, CMOTPs 110 XapakTepy cyaumaro nbaa. O6-
BUHEHHH BB YO6iicTBb no BunomoabckoMy craryTty
OuYMUIAeTCs ,CaMO NejeceTs”, T. €. Cb 4Q NOPOTHH-
xamu. ITo OGBMHEHIIO Bb HM3HACHJIOBaHIM TpeGyercs
25 nopoTtHHKoBB. Bb cayyab rpa6exa oTKpeiTaro—
20, a meaxkaro soposctsa—0 *). Bb IMoamuxoms Cra-
TYTH 4HCIO MOPOTHUKOBD, TpPEGyeMHXb CYIOMb Bb
cayyab y6iiicTsa uaE KoMalHe# Kpawu 11 4eaoBbKb,
He CYHTasi OOBUHAEMAro, KOTOPHIA TaKKE NPUCATAETD.
Bv caysab mnoaesoit kpakum cCydb HOBOABCTBYETCs
nopoTo#t, T. €. MpHUCAToRt ,camuwecTd”. Bb manosax-
HbIXD AbJaXD JUOCTATOYHO NPENBSBUTH TPEXD H JAKE
ofHoro noporHuka **). Cb MeHbLICI0 HATISATHOCTDLIO
TO)Ke cooTBbTCTBIE MeXAy BaxHOCThio Ibia M uu-
CIOMD IPUCAKHUKOBD BHICTYIAETD U B APEBHEMD Yell-
ckoMb ¥ noabckomd npasb. Ilpacsra camp cexpmoit
upeanucuBaerTcs ,PanoMp“ TOabKO BB HauGoabe
BRXHBIXD YTOJOBHHIXD CAy4asiXb; Bb OCTaIbHBIXD XKe
IOCTaTOYHO NPHCATM caMb TpeTeit ***). Towyno
TaK)XXe 10 MOJbCKOMY MNpaBy COTJAcHO YaCTHOMY C6o-
pHUKY, M3BBCTHOMY TNOAD HaWMEHOBaHIEMDB, .,KHHIa
pasa“, cocraBJeHHOMY Ha HbMelnkoMb fA3bKb panbe
1278 r., YHCIO MPUCSHKHUKOBD Bb CIy4asxd yGilicTsa
HAM MOJUKOra—I2 4eloBbKb; NPH Kpaaxb, COBEp-
IIeHHbIXD BB uauib Tpebyercs salbneunde 9 mpu-
CSOKHUKOBD, NpH MeHbe BaXHHIXD IpeCcTYMICHbAXD
YUCIO MXD UalaeTh 10 O, U JaKe 1o 3 ***).

*) Srryn. Bumonoaeckit Cratyrn, cr. IX, X, LXVI u
LXVIII.
**) JleoHTOBHYDL, 147.
***) Upamuwesn, 120 u 133.
**+*) Heltzel, T. I, cTp. 20, cT. 12, CcTp. 22 CT. IS.
21
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BaxxnocTblo npapoHapyuieHis onpexbasiocs Taxke
YUCIO NPHUCHKHUKOBD M BB ApesHei lllotaanmu. He
npeBulas 30 Bb Abaaxp o6b y6ilicreh, uucao 3TO
HUCXOJHUTD JO OKHOrO BB Npolleccaxb, NOBOAD Kb
KOTOPHIMD MONAIOTH MEJKie NPOCTYNKH NPOTHBD COG"
CTBEHHOCTH *).

Hapasub cb BaXXHOCTBIO NpeCTyIJeHIs NpH onpe-
xbaeHiM 4MCAa NPUCSHUKHMKOBD NPHHMMANOCh Bb pa-
cYeTh OOIIECTBEHHOE COCTOSHIe, KaKb CaMoro oGu-
XXEHHaro, Takb U o6unyuka. Buicmee cocrosnie o6u-
YKEHHaro, KaKb M HUCLIEE COCTOsHIE OGUIYMKA Tpe-
60BaNO KKAHMA pas3b yBEIMYEHHAro 4YUCAA MPHUCHK-
HuKkoBb. Cb IpYro#f CTOpOHH!, YHCIO MNPUCSIKHHKOBD
6bI0 OGPATHO MPOMOPLIOHANLHO HXB OGIIECTBEHHOMY
NOJOXKEH0: YbMb HIDKE GHUIO 3TO MOJOXKEHie, ThMb
6oublile YHCIO NPUCSHKHMKOBD M HaOGOPOTS.

Bw sakonomareasctsb ®pu3oBb Cb 0OCOGEHHOIO Ha-
TJSRHOCTLIO OGHapykuBaercs AblicTBie Bchxb BHile-
yKa3aHHHXb MOMEHTOBD. M ocTaHOBHMCS NO3TOMY Ha
HEMb s WLIOCTPAIlid TOJBKO 4TO CKasamHaro. IIpm
oGBuHeHIn Bb YG6iicTBb GIaropoiHLIMD JAMLIOMB GAa-
FOPOAHAro, T. €. NPH PaBEHCTBH, OAMHAKOBO BHICO-
KOM COCTOSIHIM TSDKYIIMXCSl, 3aKOHOKaTenbcTBO Dpu-
30Bb TPEOYETD OTh OGBUHAEMArO NPHUCATH BB COOG-
wecrsb II 4yeaosbks, Tarke GiaaropoiHsixs. Hucao
9TO yMEHbLIAETCH Bb Cly4ab, eClM OfHa H3h CTOPOHD
U Bb YaCTHOCTH — HCTel’b GyAeTd HHUCIIAro COCTOs-
Hifl; Takb, Bb cayyab momosphuis GraropogHaro Bb
y6itcTBb nmpocto cBoGoamaro 4enosbka, 4MCIO NpH-

*) Innes Scotch legal antiquities., 201 u caba.
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CSYKHUKOBD yXKe He II, a BCEro 7; ¥ OHO HHUCXONMUTD
1o 3, KOria yOMTHMD siBIsieTcs 4eloBbkb moaycso-
Gomuni#t (uTh). ToKe yMeHblleHie YUCIA NPHCHKHH-
KOBb JOMKHO OHTb OTMbueHO U mpH CpaBHeHiM Ciy-
yaepb YGificTBa CBOGOXHHMDB CBOGOIHAro ke H CBO-
GOIHEIMD JMTA; A TAKKE JUTOMD 4YeJoBbka BHcIIaro
Ch HUMD COCTOSIHifl, paBHaro u Hucmaro.—W Taks,
BHICLIIE€ N0JIOXKeHIe OGMKEHHAro BeAeTh Kb 6oablueMy
YUCHYy TNPUCSHKHHKOBD M, HAO60pOTH, HUCLIee — Kb
MEHbIIEMY. :

IlocMoTpuM® Teneps, Kakis nocabicTsis BAedeTD
3a coGoio H3MbHEHie BB OGLIECTBEHHOMB NOJOMKEHIN
obunuuka. I) Ilpu cocroBHOMB paBeHCTBb OGMKEH-
Haro M OOMAYMKA, IPYTMMM CJIOBaMH, OTBBTYMKA Cb
MCTUOMD M TPHHALIEKHOCTH UXDb OJMHAKOBO Kb BHC-
lIeMy JBOPSIHCKOMY COCJOBIO TpeGyeTcsi, KaKb Mbl
Bunbau Bhlllle, npeicTaBieHie orpbruukaMy II JuOD,
KOTOpHE COTJAaCHAMCh G6bl NpPHHATb COBMBCTHO Cb
HUMB OYHCTHUTENbHYIO npucsry. 2) Ecau o6BunseMbMd
nin oTBBTYMKOMD GyIeTH NPOCTO CBOGOAHEIA, a 06BM-
HUTEJNEMD JHIO BHICHIArO COCJOBISl, YACIO NPHUCHIKHH-
KOBDB BO3pacTaeTd. Takoit cayyait NpeaBUAMTH CT. §
tur. I. Ppuackuxp 3aKoHOBB, rosops 06b YG6ilicTeh
CBOGOAHBIMB GiaropofHaro. Yucno. TpeGyeMmbixs Bb
9TOMB CAy4ab NPHUCSKHMKOBD YyKe He II, a 17.—
3) Yucao npHCSAKHMKOBL BO3pacTaeTh BMbcTh Cb
NOHWKEHIeEMDb OGLIECTBEHHAro MOJNOXEHIA OGUIYHMKa,
npH paBeHCTBS BB MONOXKEHIM o6wkeHHaro. [loaToMy
JUTD, OGBUHSIEMBIN BB Y6ilicTBS Gaaropoauaro, nocras-
AseTh MXb Hacykb yxe He I1 u He 17, a 35.—4) Xa-
PaKTEPHO NpU 3FOMB TO OOCTOATENLCTBO, YTO, NpH
paBeHCTBbS BB COCTOSIHIM OTBBTYMKA M HCTUA, HMCIO

i
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IPUCSHKHUKOBD TNOCTOSIHHO oauHakopo. Ilpucsara 12
yeaobbkp (cumrass BB TOMB uMcab u camoro oTBbT-
unKa) Tpebyercs Kakb Bb cayyab o6puHenis Gnaaro-
POAHBIMB 6AAaropoiHaro; Takb M Bb caydab, koraa
OOGUIYMKD H OGMXXEHHBI NPOCTO CBOGOAHHE JIOAM;
TaKb M Bb TOMb, HAKOHE'b, KOr1a 00a OHM JMTH
HaM HoJycBoGoAHHE *).

CkasanHoe o saxoHaxbp Ppu3osb MOXKETb OHTL
nosropeHo u o Punyapckoin Ilpasub, koropas npu
oGBuHeHIM BB YGificTBh KOpOJEBCKaro aHTPYCTIOHA
(ThaoxpaHuTens) HOBOIUTD HMCIO NPUCHKHUKOBD IO
72, T. €. 1O yKcaa BB O pasp 6OJbIIAro MNPOTHBD
TOro, Kakoe Tpe6GyeTcs mpu OoGBUHEHiH Bb YGikcTsb
CBOGOAHBIMB CBOOOJAHAro (I2)*¥).

Ybup BHillle colialbHOEe MOJOXEHIE CaMOro IpH-
CS)KHMKA, CKasaau Mul, ThMD MeHbllle TpeGyeMoe 3aKo-
HOM®D YHCJO CONPHCS/KHUKOBD. JIOKa3aTeNbCTBO TOMY
MBI HAXOAWMB Bb aHIJIO-CAKCOHCKOMB mpapb, 103BoAs-
omeMb 3aMbHY ONHOTO NPHUCAKHUKA—TAHA LIECTHIO
IPUCSHKHUKAMM M3 IIPOCTHIX'D CBOGOMHBIXD JIOAEH **%).

Yro KacaeTcs IO CHaBAHCKAXD 3aKOHOAATEJbCTBD,
TO Bb HHXD COCJOBHBISI Pasiuyis Jumb CAAGO BAIs-
I0TD Ha onpeAbaenie uuCaa NPHCAHKHUKOBD. Bb onHoM®
auub 3akoHHMKB Creoana Jlymana mbi BcTpbuyaems
cabiywoulee KaTeropuyeckoe 3assienie:—Jla 6yayTs
BEJMKUMD BJACTe]SIMb NOPOTHHKK BEJMKIE BJACTENH,

*) Walter. Corpus. I. 352. tit. 1. §§ 1—0.
**) Tauv xe 168. tit. XI.
***) A. S. leg. procedure. 298.
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a CPELHMMB JIONAMD JMNA UMD PaBHHIA, a ceGpamb
XD paBHHE ¥).

BhSICHMBIIM CD NOMOMNIO 4YacCTblo JApEBHErepMaH-
CKaro, 4acThio JPEBHECHABSHCKaro NpaBa YCJOBif,
onpe.u‘lmmomiﬂ YHCAO TIPUCSHKHMKOBD Ha cynb, 3apa-
ZMMCS BB HACToOsllllee BPEMS BONPOCOMDB O TOMb, Ka-
Kif M3b OTHXD YCJIOBIf NPUHMMAIOTCA BB pacyeTdp
o6uyHEMD TpaBoMb Ocetuns? Ilpucskauyectso mo
CBOEMY XapaKTepy NpPHHALIEKHTH Kb 4HUCKY paH-
HUXD SIBAEHI Bb HAPOJNHOMD IOPHIMYECKOMD GHITY.
OHO BO3HUKIO M PasBMIOCh 32 JOJATO RO TOrO Bpe-
MeHu, Korga OceruHaM’p, NOAh BAISHIEMD COCHIHUXD
Chb HUMM TUIEMEHD M Bb yacTHocTH KaGapaunuess u
lopckuxs Taraps, cabaanucs u3BBCTHEIMH COCHOBHBIS
pa3muyis. Heyausureapno nosrtomy, ecan mocabuuis
BOBCE HE NPMHHUMAIOTCS UMM BB PacyeTdb NpH onpe-
IhAEHIM 4MCIa TMPUCSHKHUKOBD: 3TO YMCJIO HE 3aBH-
CUTH HHM OTH OOGLIECTBEHHAro MOJOXEHIs TSHKYLIMXCS,
HH OTDB TOrO, KaKOE—3aHHMAETh CaMb NPUCSIKHMKD.
EauncTseHHbMD onpelbasiomuMs MOMEHTOMD BB BO-
upoch o umucrb npucsHKEnkoBbs OCETHHH NPH3HAOTD
XapaKTeph CaMaro MNpaBOHapYIlIeHisi, GONbUIYIO HAN
MEHBIIYIO BKHOCTb €0, a OTOMY GOJbILIA MAK MEHb-
it paaMbps TpeGyemMaro Cb NPECTyNHUKA BOSHATPaK-
Jenist, GyAeTDb JM TO YTOJNOBHHA BHKYND MIM FPaK-
naHckoe Bo3Mbinenie yOuTKOBb. CMOTPS 1O BaXXHOCTH
Ibia, OCETHHCKIH CYyIlb HasHayaeTh GoJbillee HAM
MEHblllee YHCAO TNPUCSHKHUKOBB. Bb MalOBaXHHIXD

*) Cr. 153—154 (3urean. 3akonnukn Crco. Jymaua, — IIpu-
Aokesie ctp. 87). '
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IbAaxDb MOJCYAMMHIA NpucsAraeTs BMBCTh Cb ONHHMD,
IBYMSl MM TPEMS NPUCSHKHMKAMH; BB 60abe BOKHHXD
OHB NPUCATAETH CaMb IIECTOH, 2 Bb CaMHXDb Baxk-
HbHIXb—CaMb HABbHaguATHIA.

3ambyaTebHO NPH 3TOMB, YTO OCHOBHOE HHCIO
TNPUCSKHUKOBD, 3 TAKUMb CABAyeTH NPH3HAThL YHCAO
NPHCSHKHUKOBD BB caydab y6idicTsa, y Oceruns To-
xe, yto y [epmanuers n Crassnb—I12, WiH NPOM3-
BOJXHbISl OTD HEro: T. €. Cb OAHON CTOPORH—24, 72
M T. L, a Cb Apyroit 6 u 3; CYMTas MIM HE CUHTas
Bb TOMB wucab mnpucsraiomaro orsbryuka. 3Jro
06CTOSATENLCTBO JAeTh HaMb TNOBOLD HCKATh NPH-
YUHY NPOMCXOXHEHI YHCAA TPUCSIKHHKOBD HE BD
npeUMyIeCTBERHOMD 3HAYeHIM, Kakoe 4YHCAO 12
uwubers aaa  gpesuuxbp [epmannesb, Kakb Iy-
maerd Kenurcpapreps,*) a Bb yCIOBIfIXB, OGHIUXD
UMb Cb APYTMMH apiiCKUMH HAapOJaMM, W Bb YaCTHO-
ctu OceruHauu. Ecau npuHaTh BO BHUMaHI€, YTO Bb
Lex Salica Antiqua, npasxb 43649€CKO# N0 BDEMEHH €5t
COCTaBJeHisl, YuucA0 12 BOBCe He yKasaHo, *°) M 91O
y PpaHKOBD M IPYrMXb EPMAHCKHXD HAPOIOBBH OHO
MosIBASETCS BIEpBHE YXKe NMochb nepexoja Hx®b Bb
XPUCTIQHCTBO; €CJM BCIIOMHHTb, Cb APYrO# CTODOHH,
ITO YMCNO 12 WA MPOU3BOJHOE OTH Hero O—Hop-
MajibHOE YHCAO TNPHCSKHHKOBD H BB nbioMb psaxb
CHaBSIHCKMXD 3aKOHOAATENLCTBB, TAKIKE MPOHMKHY-
THIXD XPHMCTIAHCKMMD HA9aJOMBb;— TO HE NPEACTaBUT-
Csl 1M BO3MOXHBIMB JaTh 3TOMY ®aKTy Takoe OGbsi-
CHEHie: XPHUCTIaHCKOe mpejaHie O 12 anocTo’daxd,

*) Konigswarter 158.
**) Thonissen. 523.
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onuHakoBo u3BbcTHOe, Kakb Ocerunamb» u Caass-
Hambp Ha BOCTOKB, Takd u epmanuams Ha 3anans,
onpenbauno co60il0 HOPMANLHOE YHUCIO TNPUCSKHH-
KoBb. —Ecan Bb HBKOTODHXD XPUCTIaHCKMXD 3aKOHO-
NaTeJbCTBAXD IUCIO ITO U YBEAUIHBAETCS UM YMEHb-
maercs oAHuMDb 4denoBbkoMd (BB caydab yGilicTsa
13 wan 11, b MeHbe BaKHBIXD CAy4asiXb 7 WIH S),
TO 3TO O6BACHAETCA ThMB, 4YTO BB oOfllee HHCIO
NPUCSXXHUKOBD BKJIOYAETCA WMM M CaMb OTBBIrYMKD,
TaKb 4TO OJHM 3aKOHOAATENbCTBA TPEOYIOTH 12 MIU
6 DNpHCSKHUKOBB, CuMTass Bb TOMb 4uCIb OOBM-
HAEMaro; TOrNa Kakb JPYrii — He BKJIOYAOTD
nocabIHATO Bb 9TO YHCAO, BCABACTBIE 9€r0, COrIacHO
uMDb BCHXD npucsraomuxb ssasercd I3 uam 7 de-
noBbkb. BapBapckie CBOABI M OCETHMHCKie OGbiYam
roRoOpATSH O npucArbs oTebrunka camb—apbHanNATHMD
Cb CBOMMM NMPHUCSHKHMKaMM Bb Goabe BaxHbIXD Ib-
Jaxb U CaMb—IIECTHMD Bb MEHBE BAKHBIXD.

Toxe uucio NpUCSHKHUKOBD Mb BCTpbyaeMb U BB
Moanukoms Craryrh: ,llo y6GiicTy mam xpawb no-
MallHelt, ropopurs npoo. Jleonrosuys, pora, T. e.
npUCAra NpOM3BOAMAACL CaMb 12, o nojxeso#t TaTh6h
npu3siBajach nopota camiects* *). Bv nportusomno-
aoxHocTh IloauukoMmy cratyty, Npyrie NaMATHUKH
CIaBSHCKAro lpasa H,Bb 9uCrb uxb, onunakoso Pyc-
ckast IIpasna, Psaabp semckaro npasa Yexosd, 3akoH-
Hukb Creoana lywanma, Bunomoasckiit CratyTd u
HBKOTOPHS CepOCKis TPaMOTH, ONpeRrbASIOTs 4HHMCIO
CaMMXb MPUCHHKHMKOBD BB [2 4eaoBbkb, Hepbako

*) JeoHTOBHYD. 147.
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TaKXke Bb 24,T. €. Bb 12, B3aTHA 2 pasa. [Ipucaraio-
HA oTBBTUMKD SABAAETCSH COOTBBTCTBEHHO CENbMBIMb.
TPUHALUATHIMD WIM IABAAUATH NATHIMB.*)

To ke TpaauuioHHOE HUHCIO GHIIO VIEPXKAHO M
BnocABIACTBIM, KOTAA YTPaTHAACh U camasi MNaMATh O
nopsaixkb ero cocrasnenis. Ilo npexusemy nponomxa-
A TPUAABATH OCOGEHHYIO cuay npucsrhk 6 wau 12
yenoBbkb, 3a6biBasi Bb TOXE BpeMs O TOMB, UTO
ONHMMD M3D UIPUCSHKHUKOBD JOMKEHD OHTb CaMb
NOACYAUMBIR, ¥ YTO CIBAOBATENBLHO HHMCAO NPHUCHK-
HUKOBB OBLIO He Goake § uam II.

Hama goragka Haxoautds ce6b 1oATBEpXKIEHIE B
ofHOl u3b crareit BuHOMOABCKMXD 3aKOHOBB, AOMY-
CKalollel NPU OTCYTCTBIM 3aKOHHAr0O YUCJa MPHCHK-
HHKOBD, JHUHYIO IIPHCATY CTOPOHDB 32 KaXKHaro U3b
HEIOCTAMWUXD [OPOTHUKOBD. **)

[IpoTuB® NPUCHKHUKOBD OTBHTYMKA HCTEUD MOXKET D
BHICTaBUTh CBOMXB. Bb TakoMb ciayyab Tta u3b cro-
POHD CYHTAETCS MPaBolO, KOTOpas Bb COCTOSIHIM Y-
IeTb NOAKPBNUTH CBOM 1IOKA3aHIs NPUCATOI0 HANGONb-
1aro YMCAA JHIB. JTO OTKPHTO NMOCTAHOBAAETH 3a-
koHHHKD Cteoana Jlywana, ropopsi: —3a Koro 60in-

*) 3axonuuks Creo. Hywana, 153 crp. B oauoit cep6ekoil
rpaMoTh 1325 r. o Cayyvalo Cnopa Mexiy HIyMEHOMb AGOHCKOR
ropu # Gpateauyu Foprouuramu, cep6ekift Kpath nophbiuab: ia
nosefy 12 CTApPHHUKDL JKYTAIaHDL, NOCTOBBDHUKDL 4YeioBbKnL 1a ce
3AKABHY CTPaWIHKMDL 3aKAATIENT.

*) Bv 1baaxn 061 y6ificTBaXbh M Kpayaxhb BO3BpalleHie NpH-
cArn He npomyckaiock. Ecau out yGifima, rosoputs cT. 68, me
HMBETD CONPUCAKHUKOBDL. NMYCTh CaMb MPUCATHETL CTOABKO e
paswt uam pubcTo THXD, KOTOpHE He LoCTaloTh emy (nep. Srnya).
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MUHCTBO KASAHETCS, ¥ KOrO GOJbILIMHCTBO ONPaBlaETD,
Tomy # Bbpurh crbayers.*) By llommuxoms cratyrh,
Bh KOTOPOMDB TaK)Xe IOpPOTYy, T. €. MPHCATY ONHO
CTOPOHBl MOIJa ,BPATUTH® ApYras, NpPeAnuCHBAETCS.
4yTOGH DTO BO3BpallleHie NPUCATH CABAOBAIO HEMel-
JEHHO 32 NOpOTOI0 NPOTHBHMKA. TOTH IKe CTaTyTs
1103BOJISI€ TS CTOPOHAMb OTKA3aThCsl OTH NpaBa 060iox-
1O} NPHCATH, OOBABASS ONUHD APYrOMYy: ,BO3MHU ce-
65 pory uim o medu nycru“. Bsaumvoe Bosppaine-
Hie TNOPOTHl CTOPOHAMH MOXETH NOBTOPATECA IO de-
THpex®b pasb, nocab 4vero abao phuaerca yxe
CIMHONMYHOIO TIPUCATOR.**)

Ilpucsira, npuHOCUMAasi CONPUCHKHUKAMU, NPU3HABA-
Jach AbACTBUTENLHOIO TOJNBKO NPH CTPOroMb COOTBHT-
CTBiM €l Cb yTBEPKUEHISIMU JHNA, BB NOJAB3Y KOTO-
paro oHa Ghla npuHATa. BoTh mnouemy onuMHAKOBO
[Tomuukit  Cratyts, Buuonoabckie 3akonn u Yem-
CKilt Psilb BHICTAaBASIOTD NPaBUAOMbB: CTOUTH TONBKO
npucsaraiomemy ciabaate Bb NpUCAKHON oopMyab
omnCKy, ¥ AbJ0 NPU3HAETCS NPOUrPaHHBIMB. ***) Ha-
KOHel'b, CaMbiif XapaKTeph MHCTUTYTA COMNPUCSHKHH-
KOBD He JONYCKAETDH MBICIH O TOMDB, YTOOBl MEXALY
NOKa3aHISMH JHUIlb, NOAKpbIAsiomuxs csoeit npucs-
roit yTBep)XIA€HIsi OAHOK M TOA Y€ CTOPOHH, MOTJO
CylLEeCTBOBaTh Kakoe an6o pasHopbuie. Ha nomyme-
Hie rtakoro pasHopbuis llomukums cratyToMd Cab-
IyeTb NOITOMy CMOTPBTh, KaKh Ha ONHY M3 YEpTD
BLIMHPaHISi Bb HEMb CaMaro MHCTHTYTa CONPHUCHTH.

*) JIeORTOBUYD 44.
**) Crar. 153. JICOHTOBUYD 149).
***) JleoHTORMYD. 45 U 150.
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Huyero nogo6raro emy MH He HaXOIMMD Bb OCETHH-
CKOMDB npash. *)

6. Ilosoundimie no epemenn eudm cydebHvxs Ooxasa-
mesvcmes. — 1loeNuHOKD, OpHaMM, NpUCATA CONPH-
CAXKHAYECTBO—TaKoBH JApesubiimie cnoco6u ycTaHo-
BAEHIt cyneGHoi nocroBbpHocTi. Hit onHO M3D HUXB,
OIHAKO, HE MOXXETD OHTh Ha3BaHO JOKA3aTEALCTBOMD
Bb CTporomMds cMeicab ciosa. B» camoms abab, noka-
3aTeNbCTBOMD MB Ha3hBa€Mb BCE TO, 4TO CaMo 1O
ce6b cayuTh noxTBEpNIEHIEMbD HIM OTPHUUAHIEMD
ussbcrnaro eaxkra. Korga, nanp., na cyab npennbss-
JSIOTH PACNUCKy BB NOAYYEHIM B3aiMB H3BBCTHHMB
JUUOMD M3BBCTHON CyMMbi J€HEr’s, TO 3Ta PacNmHCKa
caMa no ce6b CAYXHUTD NOATBEPKIAEHIEMD ®AKTA 3aif-
ma. Touno Taike, xorga csunbrean oveBMAUH 3a-
ABAAIOTD O TOMDB, YTO M3BBCTHOE MO yMepJo ecTe-
CTBEHHOIO CMEPTHIO, a HE HACHALCTBEHHOX —OTD yla-
POBD, MAX PaHEHIR, NPOM3BEACHHLIXD OGBUHAEMBIMD,
MXD TOKa3aHie caMmo no ce6b ClyXUTh OTpHIAHIEMb
oakTa y6ilicrBa.—Huyero nogo6Haro Msl He MOXeMb
CKasaTb HM O noefuHKb, HH o npucarb, HH 06D UCTIH-
TaHIAXb OTHEMB, Kexb3oMb, Bonolo, sinoMmd u np. Ilo-
paxkeHie Bb NOENHHKD OXHOro U3b GOPUOBD FOBOPUTDH
HaMb JHllIb O HEPaBEHCTBB MPOTUBHMKOBD BB CHIb H
JIOBKOCTH, TOYHO TaK)Ke, KaKb Hanp. OTPaBAEHIC WAH
HEOTpaBieHie SIOMD UCMBITYEMAro 1OKa3HBAETD TOMb-
KO GOJBIIYIO WAM MEHBIIYIO BHIHOCIMBOCTb €O Opra-
HU3Ma, A NpUHECEHie NPUCATH—OOMBUIYIO HAM MEHb-
mylo meKkoTauocth ero cosbctu. [lokasaTensHyio

*) UBanuwenn, 120.
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CHAY Ha CyXb 3TH ®aKThl Npio6pBTalOThH TOABKO OTH
TOTO, YTO HApOL® CBSSHBAETH Ch HACTYNJIECHIEMD U3-
pbcTHEIXD mocabACTBIft mpencTaBieHie o BMBIIATEL-
creb Boxkveit Boan. Ilo6bxnennsit Bb eauno6opcrsb
NOTOMY TIPH3HAETCSl BHHOBHHIMbB, YTO CaMO€ €ro mo-
paxenie npunuceiBaetcs Bory; a ucnHTyeMuit S10MB,
KaKb W TNPHHECHII NPUCATY BD CBATHIAMIIE—CHUTAIOT-
csl 062 HEBHHOBHHIMHU TNOTOMY, YTO Bb YyIECHOM® Clia-
CEHIH nepBaro ¥ Bb GJAroiE€HCTBIM BTOParo paBHO
CKa3hlBaeTCs yyacTie BCE TOif ke CBepX4yBCTBEHHOH,
HEe3EeMHOIt, 60)KECTBEHHOU BOJIM.

CnpaumnBaeTcs Tenepb, Kakb COBEpLIHACH mnepe-
XONh OTH BHIIIEONHCAHHON CHCTEMH YCTaHOBJIEHIS Cy-
ne6Hoit nocropbpHocTH Kb cuctemb, HuiHb JabicTBy-
lolledl, TOBOPsi MHA4Y€,—KaKUMDb 06Pa3oMDb MOEIHHOKD,
OplaNid, NPHCATa M CONPHUCSKHHYECTBO YCTYNHAMU
wbcTo ThMb BUAAMD JNOKA3ATENbCTBh, KaKisi MBIl BCTph-
YaeMb Bb Hallle BpeMs, Bb YaCTHOCTH cBuibrensims
¥ NMHCHbMEHHBIMD HOKYMEHTaMb.

3ambTUMB TIpexne Bcero, uTo 3ambHa omHoil cuc-
TEMBl JIOKa3aTEAbCTBD APYroio Obna IbioMb He ne-
CATKOBD, 2 COTEHD M THCAYD ABTH, M YTO BB 3TOMB
sbkoBOMD mponecch passuTia MH BUIMMD He Gonbe,
KaKb OJHO H3b MHOTOYMCIEHHHXD NPOSBIEHIA TOTO
06Iaro 3aKOHa, YTO HU OIHO CaMONPOH3BOJLHO Pa3-
BUBILIEECS y4peXXAeHie M HU ONMHD OGHYall He HCye-
3a10Tb 6e3cabiHo, a TOJLKO MPEBPAILAIOTCA U lepe-
XONATH Bb HOBbIS YUPEXIUEHIs U HOBHIE OGHIMaM.

Bynyun na nepshixb nopaxn He Goxbe Kkakh ympo-
IEHHHIMD CIOCOGOMB CaMOCYla, MOEAUHOKD Cb Te-
yeHieMb BpPEMEHH CTAHOBHUTCS ONHWMD U3D BHIORDH
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cyra bBoxis uam oppameit. *) Cb TakuMmb Xapakre-
pPOMD HaXOAuMDb €ro onuHakoso y [epmaHuesb BB
9MOXY PENaKTMPOBaHIsA BapBAPCKMXb CBOJOBD; V 3a-
NAJHBIXD M BOCTOYHBXD CiaBsHD, KaKb 3TO cabayeTs.
Hanp. u3b Pana seMckaro npasa Yexoss, 4 u3b pyc-
ckuxbp Cyne6HHKOBD; HakOHeub, Y KeasToBbp VYaan-
CKaro repuorctsa, cyls no 3akonamd losas Jlo6pa-
ro **). Cp 5TOro BpeMeHM CyAbOB NOERUHKA C.IM-
BAlOTCA Cb CyAbGamu npouuxs oprainiif. Kaks Hau6o-
nbe omacHoe CpPeiaCTBO, MOTryllee MoBjiedb 3a co6olo
CMEpTh HE OJHOTO, HO Cpady OOOMXb TSHKYIUXCSH,
MOENMHOKD BCEro SecTpbe BHIXOMMTD M3D yHOTpEG-
denis. HbkoTophs 3aKoHOKATENLCTBA NPHHUMAIOTD
Iaxxe phlunTeabHbs MBpH Kb ero 3ambab, o6HKHO-
BEHHO NOAB BiisHieMDb AyxoBeHctBa. Cakconb [pau-
MaTHKD NepelaeTh HaMb CKa3aHle O TOMb, KaKb, lO-
cayumHeie ronaocy csmennuka [lomno, Jlatyane BB
Q05 . He TOJNBKO MPHHUMAIOTH KpelleHie, HO U O6s-
3bIBAIOTCSA He ofpamathcss Goxbe Kb MNOEAMHKY M
3aMbHATL €ro BOpelb HKCNBITAaHIEMD NOCPEACTBOMB
oraa. **¥) Bmb csoio ouyepeny, Canuyeckas Ilpassa.
KaKbh 3TO JAOKaswBaeTh Jlawb, CTPEMHTCA Kb TOMY.
4TO6H Ha MBCTO €IMHOGOPCTBA MOCTAaBHTL UCHHITaHIE
KUMSLEIo BOAOIO ****)—cpencTBo, NMpasia, AOBOJLHO
omnacHoe, HO BCE XXE€ HECNOCOGHOE NPHYHHUTH TaKO-
ro Bpefa, Kakoif 1asi o6bHXDH CTOPOHB MOXETD IO-

*) Cpas. Ilaxuadn 114—117.

**) Dahn. 49.—Mpanmuess 107. Hpesnee npaso Yexorn. Cep-
rheBuun. Jdekmu. 367.—Walter. Das aete Wales XXIII ra.

*** ILixmaun 108,

*+*) Dahn 54.
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cabrosath orb noeannka. Bp GoabwmucTeb Bapsap-
CKUXD CBOJOBD IOEIMHOKD JOIIYCKaeTCs yXKe KaKb
Kpaiusis Mbpa, ¥ IOTOMY TOJIKO Bb CaMbiXb Cepbe3-
HBIXD YIOJIOBHBIXD CAy4asiXb, KaXIbld pa3b, KOria
3aKOHOJaTelb TpebyeTdh OTh OOBUHAEMAro CBUABTEL-
CTBa 12 CONPUCSHKHUKOBD M OGBHHSAEMHIA HE BB COCTO-
SAHIM [IOCTABUTh UXD Bb TAKOMb 4ucAb. *)

IIpuunsa, no KOTOpOit NOEIMHOKD NMOCTENEHHO MUC-
Y€33€Th M3b CYNEOHON NPAKTUKM JEXUTH HE BD OL-
noit qmib 3ambub ero apyrumu, 6oxbe T€rkuMu UCHbi-
TaHISIMH, HO TaK)X€ M Bb TOMb, YTO 3aKOHOAATEJb-
CrBO, N0 Kpaiue#t Mbpb, y ubkoTOpexd HapoIOB®,
JO3BOJISIETH COBPEMEHEMD OTKYNAThCSA OTH HETO JE€Hb-
raMu. Bb atoMp cayuad cnopsimis cTOpOHH BB BHLY
OIIaCHOCTH CaMOro CpeiCTBa, MIYyTb, CTPOrO roBOps,
Ha MHUPOBYIO: HMCTELh OTKA3HBAETCA OTb MBICIH IO-
AY4UTDb TOJHOE YAOBAETBOPEHie, OTBBTYHKD OTD Haib-
HBAWAro OTpMnaHis NMpPUTA3AHIA HCTHA BG BCEMD UXD
cocTapb.

Ecan Camuueckas [lpasna, yrsepxiaers TOTb Ke
laub, u xonyckaerp mpaBo BbiKyna OTBH BOXHO! Op-
JafiM, TO TOJbKO IOTOMY, YTO NPaBO BHKYNA, BO3MOX-
HOE N0 OTHOUIEHNIO Kb MOEAHHKY, KaKb HCIOBITAHIIO,
Bb KOTOPOMb 065 CTOpPOHBI MOABEPraioTCs PaBHOI
OMaCHOCTH, llepPEHECEHO 6blIO Cb TEYEHIEMb BPEMEeHU
M Ha HCTEITaHIe Kunsuieio Boaolo. Bb ocHorb BChXxb
NOCAbAYIOMXD BHKYNOBD OTb NPEXHHXD OpAaiit
JEXHUTD, TAaKUMb O6Pa3OMb NPaBO CTOPOHD OTKYMNaTb-
csi oTb noeauuka. Ch TeYeHIeMb BpeMEHU TOeANHOKD

*) Siegel. Geschiche des Gerichtsverfahrene. 200 u caba.
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HE TOJALKO TEpAE€Th XapaKTephb OOGHYHAro cnocoa
YCTaHOBJIEHISi CyAe6GHO# HNOCTOBEPHOCTH, HE TOMBKO
NOMLIEeXHUTH 3aMbub U BEIKYNy, HO M NPAMO 3anpelnaer-
csi 3aKoHOM®B. Takoe BocnpeineHie Bocnocabrosaio Bb
Ucaanmiu ywe b IOII r. *), BB repuorcrsb Yam-
CKOMB BO BpeMeHa moaymuenyeckaro [oaas Ho6pa-
ro,**)sp Kpoaniu u JlaaMativ Bb TedeHin I3 CT. ***),
Bb Boremin Bb 14 B. ****), b AHIAIM BO BpEMeHa
Fenpuxa IlI, 8» Pocciu,no kpaituet vbps Bp npuwb
HEHIH K’ LlePKOBHBIMB Cy1aMb, Bb Cpedunb 16 cT.++++%),
Bo ®panuiu Bcero noaxe, pb cepeauns XVII b., ne
CMOTps Ha panHee 3anpeiiedie JlionoBuxkoMd Baaro-
4YeCTHBHIMB "****)

Bct ot o6crositenbcrsa, BMbcTh B3SITHS, 0ODBACHA-
I0Th HaMb, moyeMy Bb Goabe win Menbe pasBuTOMB
3aKOHOJATEAbCTBb, KaKOBO Hanp. 3aKOHOIATENbCTBO
unycckuxb CBONOBD MAM PMMCKOE NpPaBO BpEeMEHD
Fag, ##++*+%) poenuHokdp Goabe He ynoMHHaeTcs.
Ecau Mp ¥ BcTpbyaeMb €ro, To TOIBKO BB ®Op-
mb cumBosyyeckaro nbiicTeiA, KakuMb cabayers
NpU3HaTh TO BHICTaBJEHIE KOMbS Bh LEHTYAbBUpalb-
HOMD CyIb, Kakoro TpeGyeTh OlHA W3b PHMCKHUX®D le-
gis actiones, uMeHHo legis actio sacramenti. Jto BrcTa-
BJEHi€ KOMNbS HEe JOKa3hBaeTh, YTOOH TNyLIiecs uwb-

.

*) [Maxmanb. 108.

**) JleOHTOBUYD 41 M S3.

“**) Ancient Laws. 707,

**++) Panv 3eu. IIp. §§ 70 u 71

**xx+) JuMUTpieBb. 252 M 253.

******) Cpasu. Mayne. Ancient law. 376 u 377.
###xe2#) Nulla causa ad duellum indicetur.
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A4 Bb BULY BCTYNHTb MEXAy, CO60I0 Bb €auHo6Oop-
ctBo. OHO HaNOMMHAETD TOJBKO O TOMD BpPEMEHM,
Korjga cyneGHus nbaa phiuiaiucs NOEIMHKOMD; OHO HE
6oxbe, Kakb ONUHD M3 OCTATKOBD ITOH BMOXH MK,
BHpaxasich croBauu Teilropa, — ONHO H3b NEPEKHU-
BaHI *).

Buuupanie gpyruxp BuloBb cyla bBoxia cosep-
Wwaercs omHoBpeMeHHO u THub e nytemb. Cb pas-
BHTIEMD MHCTHTYTa CONPHCSHKHUKOBD NOCTENEHHO BXO-
14TH BB ynorpeGieHie 3ambHa opAaliil 3TUMD HOBHIMD
BHAOMD JOKasaTeapcTsh. Ilpumbps ToMy mpencrasas-
eTh HaMb IPEBHEE YELICKOE NPaBo, KOTOPOE OCBOGOM-
HaeTd OTD HCIHTAHIS KeAb3oMb oAb yCIOBIEMD NIPEL-
CTaBJieHisi OGBHHAEMEMD O OYUCTHUKOBD, 3 OTD MCIIbI-
TaHis BOJOIO NONh YCAOBIEMD NPEACTaBIEHis TPEXD **).

Cp apyroit CTOPOHH NpaBO BHIKYNA, NEPBOHAYANLHO
LO3BOJEHHOE TOJABKO MO OTHOUIEHIO Kb MOEAUHKY,
Kakb nokasusaets Canuyeckas IIpaeaa, pacnpoctpa-
HseTCA 3aThMb M Ha ApYris CyAeGHHS UCHHTAHISA, Bb
YaCTHOCTH HA MCIHTaHIE KMNALIEIO BOLOIO.

ITapawrenbno cb STHMM ABAEHIAMM MBl BCTpbB4yaeMb
HOCTENEHHOe orpaHuyenie coepnl IbiCTBIA TOMK MM
apyro#t opianiu u3BBCTHEIMB COCIOBIEMB MM | KJaC-
coMb obiecTsa. Bappapckie 3aKOHH Hamp. A03BOJAS-
I0Th ObpallleHie Kb NOEJHHKY TOJLKO CBOGOIHBIMB
AIOfAMB, LIS PaGoBb M KpBUOCTHHXD CylllecTByeTH
HCTHTaHie OTHEMD M BoJoKl. SllkHaBaibkis, Buu-
ny, Hapama u ap. mHIycckie cBOOM BB CBOIO Ove-

*) Usanuwess. 133. Mpuwby. 17.
**) Cu. Thrupp, Historical law-tracts, cTp. 184.
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peab roBopsTh 06b YNOTPEGACHIM ONACHHXD CPEACTBD
TOABKO Bb NpUMbHEHIM Kb JHLAMD HMCHIMXD KacTb.
Bpamuibl He noasepraloTCsi HHOMY HCIHTaHIO, Kpo-
Mb ucnwuitanin pbcamu.

€ mpyroft cTopoHH, o6paleHie Kb OrHIO, weabsy.
sLy win xunsme#t Boab, RomycKaeTcs Cb TeuyeHIEMb
BPEMEHH TOJBKO Bb CAY4asXb TAKKHXD YrOAOBHHXD
lIpeCTynjeHit, Korla 3aKOHb YrpO)KaeTh BHHOBHOMY
KasHbi0O M KOrAa, cablroBarenbHO, HCKarbuyeHie MHan
CMEPThb, IPUYHHEHHHS €My HCIHTAHIEMD, TOABKO Npe-
BapsIOTDH KPOBaBYIO Pa3BsA3KY.

O6ueynoTpeOUTEAbHHMHE BUIAMU CYLE€OHHXD UCTIb-
TaHIt CTAaHOBATCA TaKuMb OOpa3oMb Cb TeveHleMb
BpEMEHH TOAbKO TH, Bb KOTOpHIXB BoecTso npuasano
Kb OGHApY)eHilo cBoeRt 4yNonsAHCTBEHHOR CHIb Ype3h
NOCPEACTBO 6€3Pa3JMYHATO 10 CBOMMB NOCABACTBISIMD
xbiicTisi. 1O BB CBOIO OYepelb BeleTb, KaKb MH
Buxbsu, Kb nocrenenHoil 3ambub opraniit npucsroio,
KOTOpasi MO CyWIECTBY CBOEMY HHYEMb HE OTIHYaeTCs
OTDb McnhTaHiA Ge3ppenHbiMu cpexpctamu. [lpucsara
b CaMaro Hayaja, €CIM He FOBOPHTb O MaJIOBKHHIXD

.ll'liJlaX‘b ‘), CIY)KHTD JHOKa3aTeJbCTBOMD JIHUIb MOAD
)’CJIOBleIl‘b NpUHECeHIs es GOJIbIINMD MJIH MEHBLLIWMB

YUCAOMD POACTBEHHHKOBD, SMBNSIOUIMXCS Ha nep-
BHXD NOpaxb CBUXbTEAsMM camoro nbsHiA M coBpe-
MEHEMD TOJbKQ NMOPYYHTENsIMU B 10OpO# crash o6Bu-
HsE€Maro.

‘) Pycckas Ipasaa, cT. 17.... Oke He Oylerb JAulla, TOrAa
1aTH eMy wucnpasa )xexbs3o 10 MOAYrPUBHB 3XaTa; OXe JXH
H MeHe, TO Ha BOLy, aid 1O IBOIO FPHBHY, allle AH MeHe, TO
porb eMy HTH no CBOM KyHH.
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Cnpaumsaercsi Teuepb, Kakis NpUYUHB BEAYyTH Kb
TOMy, 4TO NPHCAra M NPUCSIKHUKH MAJIO RO Maly
BHIXOAATH M3b ynoTpeGieHis u 3aMBHAIOTCS APyrUMu
cnoco6aMu yCTaHOBREHisi CylAeGHO! AOCTOBBPHOCTH.

MHCTHTYTD MpUCATM M CONPUCATH, KaKD MH YXKe
umbau cayyai sambTuUTh, THCHO CBSI3aHD Cb CaMBIMU
OCHOBaMM poJoBaro o6mexutis. Bors noyemy yxe
Bb JPEBHUXD CBOAAXD YNOMHMHAIOTCS CJly4aH, Bb KO-
TOPHXDb OGBUHSIEMbii MOXXETD M HE HANUTH CONPUCSK-
HUMKOBD WM, KaKb BhpaxkaeTcsi Pycckas IIpasaa ,6y-
JEeTH HCKATh NOCAYXa M HE Hanb3eTs“,—3TO OYEBUAHO
T, Bb KOTOpPHXD JMNQO HE HUMBETH POJCTBEHHUKOBD
Bb npeabraxs cyne6naro okpyra. A Takoi#t cay4ait
BCETO Jerye MOXETb NOBTOPATHCS Cb JHLAMU HECBO-
6oiHaro coctosiHis u MHomieMeHHukamu. Ilo aToit ToO
npuuuas Punyapckas Ilpasaa u npenocrasasieTs
KaKb paby, Taxb U Opanky, Bypryany wiu Annemany,
He HaxoisumeMsy ce6b mopyuurerneit ,infra pagum
ripuarium® uiu yinfra provincia ripuaria“ (1. e. BB
npexbraxp pUIyapcKaro OKpyra Wim oGJacTH, 3ace-
JeHHo#t punyapckumu Dpankamu) OUHCTHTE ce6st Ha
cyad 4ypesb UCHHTaHIE OrHEMD MM XKpebieMd *). Bs
TO K€ MOJO)XXEHIe NONaNaoTh JHIA, CaMOBOJILHO Bhi-
TBCHEHHBS WAM BHIUEAIIA M3D POAOBAro OGIIEHis.
Ilepsoe MoXeTdb GHTh MOCHBACTBIEMD OTKa3a HECTH
0653aHHOCTH POJICTBA M Bb YaCTHOCTH ILIATUTD CBOIO
Iomo BMpH **). Bropoe saBaserca xawawit pasb pe-

*) Lex. Rip. tit. 30 31 (Walter. 172), a Tawke Lex Frisio-
num. tit. III, § 6: Walter, crp. 356.
**) Hpuxbpd ToMy mpeicTaBAseTb HaMb OAMHAKOBO Kakb Ca-
22
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3yAbTaTOMD MPECTYILIEHIs, COBEPIIEHHAro Halb poi-
cTBeHHMKOMD. IIpM HEBO3MOXHOCTM BB 3TOMB Cayyab
KPOBHaro BO3M€3XNisi M BHIKYI2, €AMHCTBEHHHIMD HaKa-
3aHIeMD LIS BHROBHAro SIBAS€TCSl NpeKpalleHie BCs-
Karo aaibebiilaro oGlLUEHIS Cb HHMDB €ro POACTBEH-
HHKOBD. BB cBolo ouepelnb, U3BbCTHHS XbAHIA, M BB
YaCTHOCTH O6MaHb MY)Ka XXEHOI, KaKb BHAHO MEXAY
NpOYMMb U3D 3aKOHOBH AHrIOBb M Bepunoss *), Mo-
EeThb NOCTaBHTh BUHOBHYI0 BbB TaKisfi YCJIOBisi, IpPH
KOTOPbIXD HEMBICHMO NPIMCKaHi€ €10 POACTBEHHHKOBD-
NPHCHKHUKOBD: CBOMMDB ITOCTYNKOMB OHA pa3opBajia
CBA3b Cb POIOMD MY)Ka, U TaKb KaKb Bb TO XKe BpeMs
NPEXHAsS NPUHANIEKHOCTb € Kb POAYy OTLA NpeKpa-
lieHa CaMbiMb ®aKTOMDB esi 6paKa;—To, 10 HeuMbHio
POICTBEHHHKOBD, OHA HE Bb COCTOSHIM HAliTH MPHCAXK-
HMUKOBD M NMPHHYXAEHA HJM NIOCTABHTL 3a ce6s Goitua
WIH TOABEPrHYTbCS MCHHTaHIO Xeab3oMs.

Nab Bchxb 9THXD NpuMBpPOBD HarAsAHO BHICTYNAETDH
TOTH ®aKTh, YTO NPHUCATA M NPUCHKHHKH—YYPEXAE-
Hie, BO3HUKIee Ha TNOoYBb PpONOBHXD OTHOIIEHI# K
BO3MO)XHOE TIO3TOMY TOXBKO 10 TBXB MOpb, MOKa
NPOXOJKAIOTD AepXKaThCs 3TH nocabanis. Pass npex-
Hee COXMTEAbCTBO POJCTBEHHMKOBD MEPECTAETH Cy-
I{€CTBOBaTh, Pa3b Ha MBCTO NpexHe#! CONMAAPHOCTH
AUID OJHOM KPOBM BHCTYNAETh HA4YalO WHAMBHAY-
aasHO#f 060COGJNEHHOCTH, NPUCSHKHHKM HEOGXOAMMO

AudecKoe, Takb B AHr10-CaKCOHCKOe npaBo; nepboe Bb THTYXD
»de chrenecruda,“ sropoe BB 3aKoHaxh AJboOpera H ITexb-
Gepra.

*) Tit. 14. (Walter. 350).
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CXORATH CO CUEHH, 3 Cb HuMu BMBcTh ¥ npucsra
TEPAETD XaPAKTEPD CAMOCTOHATENRHAr0 BHAR AOKA3a-
TearcTBb. He Roxunasck Takoro, Takk cKkasaTh, ecTe-
CTBEHHAro KCXOJa, CaMQ 3aKOHONATENbCTBO YCKOPSAETh
ZIpOLeCcCh BHMUPaHIs KPOBHATO MPHCSXHUYECTBA THMK
wbpaMu, Kakifi NPUHMMAIOTCS WMb NpPOTHEL POLQROH
MCKJIIOYMTENRHOCTH BD MHTEpPECaXb o6eaneyeHis 06-
1aro Mupa.

IIpucCA>KHMYECTBO BHPOCIO, KaKb Mbl 3aMBTHIH, HIh
o6bIYyast POACTBEHHUKORD CONPOBOXIATH [IOACYAUMATO
POLMYA HA CyXb. DTOTD OGHYal FBAAICH EXEYACHOIO
yrpo3oit Tumunb M cnokoicTsilo CyneGHHXD 3achaa-
nit. Heynusureapno noaromy, ecau HbkoTophis 3a-
KOHOJATENbCTBA CYHTAIOTh HYXHHMD HE TOJRKO 3a-
PETUTh POICTBEHHHKAMD NPOBOKATHME HOUIEHIE BD
9TOMB Cayyah Opyis, HO M OTPaHMYHTh CAMOE UXP
uucio. Takbp nocrynaers, nanp. []sa6ekoe 3epuajo,
KOTJa TMOCTAHOBISETH, YTO YHCIO SRIAIQMIMXCH Ha
CyIb POACTBEHHHKOBD HE IOJKHO OHThL 6oxke TpHA-
uatd. *) Thuu xe no6yxneHiAMH 06BICHAETCS, KaKb
MBI 1loJaraeMb, 3anpelenie Hamedt IIckosckoit Cyanoit
I'paMoTH ,X0IMTh Ha CyIb NOMOMBIO“ T. €. Cb MPH-
cshkHMKaMu **). ckmovenie abaaercs ans cayyas,

*) Upd wirt ein Man uf einem Gerichte beklaget, der sal siner
Friyunde nicht mer dapne drizic mit im fueren uf das Gerichie
und alle ungewaflent wan mit swert. Schwahenspiegel, cap.
CCVII (uaz. T'edraepa. 1875 r. 168 crp.). Ilepeporn: U ecau
GyxeTh eA0BBKkb OGBUHATHCA HEPEAb CYAOND, TO OHD He H0X-
eHb BECTH Cb cofoft Ha cylb Goabe 30 cCBOHXD Apy3elt; pch
OHE RODKHH GHTb Ge3b OpYXif.

**) Ceprbesuyn. 569 1 975. Cr. 58. Ilckobckoit Cyano#t I'panoth,

22*
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KOrZa cTopoHa mMberb BCero Ha BCEro OAHOTO ,O-
cayxa“ (Bb cMbicab JMua, rOTOBAro NPUHATHL 32 Hee
npucary). Tpe6ya BB cBoio ouepenn, 4TO6 NPHUCSK-
HUKaMM BEIpelb GbLIM TOJBKO JIMIA [IOCTOPOHHIS, 2 HE
POACTBEHHHMKH, 4IEHB ONHOK Cb OTBBTUMKOMB GOJb-
O MIM Majoif ceMbu (3aApyru), cep6cKoe, YELICKoe
u naamatuickoe mpaso (Iloaumukiit cTaTyTd) pyKoBoa-
cTByloTCsl, O Bceit BbposTHOCTH, ThMU ke coobpa-
WKEHIAMH *).

1 Takp, npucsAra 4 NPUCSHKHUKM KCYESAIOTH U3 CY-
IeGHO! NPaKTUKM He TOJbKO 1o Mbph, Ho maxke pa-
nbe pasnoXeHis poaoBaro Hayala—sb BULY TOTO, 4YTO
Pa3BUBAIOIASCS TOJUTUYECKAs BJACTb OTHOCHTCS Kb
HUMB Cb TOIO YK€ BPAKIEOGHOCTHIO, Cb KaKolo lipe
cabayercs eio Hadalo KPOBHOM MECTH M IpYris Npo-
siBJI€HISI POJOBOY COIMIAPHOCTH, OMACHHsS IS 06IIaro
MMpa U CIIOKOHCTBLS.

Cb nocTreneHHbMDb HCUE3HOBEHIEMD U3B CyJIeGHOIl
IPaKTUKM JOKA3aTENbCTBb MOEAMHKOMD, OpIAJisAMH,
NPUCATOR U NPUCSKHUKAMH, SABJSAETCS NOTPEGHOCTb B

»a 33 OEPKOBHYIO 3EMNI0 Ha CyIb MOMOWbi cychbam He Xo-
IaThb—HE YKa3uBaeTb Ha TO, Kakb AyMaeTs r. Ceprbesuyn, 4to
nocayxaus sceria 6uam cocbam. Bb Helt pascumarpuBaercs cne-
wiaxbHEHA cayyait: Ibao muerh o uepxopHolt sewnb; y uepxeu
OYEBHIHO HE MOTAO GHTb POACTBEHHHKOBb. MBcTo porcTBeHEm-
KOBb TYTh Bb POAM MNPHCHKHEKOBL MOrA# G MO3TOMY 3aHATH
toabko cochau. Ho 3TEMB To cocBasaumbp M 3ampellaeTcs NpH-
HUMaTh NPHCArY, TaKb KakKb NOCAyWIECTBO Ha cyab ecTh o6s3an-
HOCTb pPOICTBa, a He cochacTea.

*) JeonToBnyb. 147. 3akonEEkb Creo. Hywasa sb nep. 3m-
rexd. 154.
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O6pallleHi¥ Kb HOBHMB CNOCOGaMb YCTaHOBAEHIS Cy-
LeGHOI NOCTOBBpPHOCTH. DTHMM HOBHIMH CHOCOGaMM
cabiyeTs NPUSHATD couodmmersckia nOKAAHIA 4 NUCOMEH=
Hoe OOKYyMeHmn,

A b u apyrie BcrphualoTcs mo3TOMy IaJeko He
y BCbXb HapoNOBb, >KUBYyLIMXD POROBHIMH COOGLIE-
CTBaMM; TaKb Hanp. 10 NMOCKBAHATO BPEMEHH OHH HE
6bim u3pbeTanl OceTnHaMb. DTO O6CTOSATENLCTBO HE
MOXXETD CYHUTATbCH UCKAOUHTENBHOIO OCOGEHHOCTBIO
MXb CyIONPOU3BOACTBA, TaKh KaKb Ha3BaHHHE JBa BUAA
J0Ka3aTeNbCTBD OTCYTCTBYIOTD TAKXKE M Bb JPEBHEMD
npouecch HbKOTOPHIXb repMAHCKUXD M CAABAHCKUXD Ha-
poaHocre#t. Aro6apd, I0pHCTD IX Bbka, npsmo yTBep-
’KEAeTH 9TO MO OTHOIWIEHNO Kb Byprymnaams, rosops,
YTO Yy HMXD NPaBOHAPYLIMTEAb, HAXKE Bb TOMB CIy-
yab, ecnu mbcToMb ero AbsHIA GbLIB PHHOKDB, ,0O0N
coarguatur testibus, sed sinatur periurare“, T. €. He
MOXXETD GHITh YAMYEHD CBUNBTENLCKUME TIOKA3AHIAMH,
HO MOJAyYaeTh BO3MOXHOCTb OOBIMTL ce6sl JNOXHOIO
npucsrolo. Bb cBoio ouepeny ITommukiit Craryts,
NaMATHUKD JOBOJBLHO TO3NHEH peXaKuiu (OHa MpUHal-
JAEXHUTD I3 CT.), HH CIOBOMD HE YNIOMMHAETH O CBUAD-
TeJAXD Bh COBPEMEHHOMD HaMb CMbICAE cioBa, T. €.
KaKb O YaCTHLXD CTOPOHHMKAXD HCTUA UM OTBBTUMKA,
a 3HaeTh UXD TOJBKO Bb POJH KaKHXDB TO CyAEGHBIXD
OpraHosb, ONoOBbIaeMHXb O NPECTYNJIEHIM U NPH3bi-
BaeMbiXh IS ,pasriely M owbHkM OMIKOAM, paHB®
M npod. *).

Cb cospeMeHHO! TOYKM 3pBHIA KaKETCH HENOHAT-

*) JeontoBnyn, 140.



342

HHMD, K2KD MOT'S ApesHiit nponeccs 06oRTHCH 6e3b co-
abficTrincerAbTENRH , KAK'D MOMD OFb OTAABATH IPEXANOY-
TeRie COGCTBEHHOMY NOKA3aHIl0 OGBMANENAro HAH €ro
POACTBEHHHKOBD NPEAD HEAUNENPIATHHMA 3asBACHIAMHA
MOCTOPORAMX® ARND, HENPHIACTHHXD CYAHMOMY CAy-
4o, fe 3aNATEPECOBAHALIXD Bb TOMS BAH IPYTOMD €ro
wcxoxs. Ho xbao s» ToMs, 4TO® 3Ty CoBpenemmylo
TOUYXy 3pBAis AMEHHO M CrBXyeTh OCTaBHTh, KOrXa
NPRAXOAUTCA HMBTB XABXO CBb OCOGEHHOCTAMH APEBHATO
npasa R ABAaTb NOMHTKY OGBACHEMS NPHUYHAH W
mopsaxa uxb BosuMkAosemwi. Ilpu cospemenmons co-
3RaNM XPEsHiff MPOLECCh JBASETCA HAND UBIOBIO HM-
4ybMb HEOOBACHEMHXD HexbmocTe#f : CHAa Bb HEMbD
CAYHUTD XOKa3aTEABCTBOMD Npasa (NOEANHOKD), CAY-
4allHOCTh —PYYATEALCTPOMD HEBRHNOCTH (OpAamu),
coscTamsocTh —ycaosiemd o6sunienis. Honockorpms
Ha TOTD JX€ NMPONECCh CB» EAWHCTBEHRO BO3MOXRO
Ha HEero TOYKH 3apbuisi—cd Towku 3pbmis ero spe-
MERH, ¥ HEOGXONMMO NPHAEND Kb COBEPIIEHHO O6paT
HOMY 3aK/I04EeRi0. Mbl yBHAUMD Bb HEMD CaMulit CTporiit
# mocxbosaTeAbHbH BHBOAD H3D BCETO MIpOCO3Ep-
nams jpesusro exosbka, u3b ero sbpH BB exe-
Jacnoe smbinateasctso Boxecrsa Bb CyAbGH Mipa M
W3b MaTepilalucTHYecKaro Bo33phuis lia 3arpoGHyI0
AM3HL ¥ CBA3b )KUBYUIWXD NOKOABHIT Ch npourea-
mwME # TpAAymuMM. MH nofiMens, UTO ApeBHl
POIlECCs TIOTOMY CYHTAeTh NoGbauTeas Bb ERHHO-
6opcTeb HpaBLIMb, a NOGHKIAEHHArO BHHOBHHMS, YTO
8b ucxoxb noeaunxa suautnr Cynn Boxiil. Mu npa-
3HaEMb OCHOBAaTEABHOCTb AbIaeMBIXh UMD 3aKJIOYeHId
O HEBMHHOCTH JMIA, H36BHkaBmaro 0GKOTOBH, paHe-
HIlf UAM OTpaBJieHis, Pa3b MHl JIONYCTUM®B, HYTO TOXE
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BoskecTso Bb HapOJHOMD NMpENCTaBIEHIM PaCKPHBAETD
JIONAMD Bb 4ylh CBOe JM'UHOE CyXcIeHle 06b O6BHU-
nsemMoMb. Mu coraacuMcs, HakoHenb, 4TO MHpHCAra
MOrJIa GHiTh BEChbMA ABACTBUTEALEHMD CIOCOGOMD pac-
KPHITISE UCTHHH LIS JiOAEH, O)KHIABUIKXD OTD JOXKHOIL
KASTBH NPOKAATIA BCEMY PORY, JMYHHXD GBACTBIA M
IIECKOH'aeMbIXh JMLIEHI! 11 npeaxosb. CraHoBsich
2 Ty XK€ TOUKY 3pbHis, He TPyRHO GyleTh OGBACHUTH
W MpUYMHY, 1O KOTOpOH ApeBHI mnpouecch He npH-
1aeTh HHKAKOrO 3HayeHis CBUIBTEAbCKHMD MOKas3a-
HIiMB, Pa3b TH NIOKa3aHis He JAIOTCA JUIAMHU, CBS-
3aHHLIMU Cb OGBUHAEMHMD KDOBHBIMD POICTBOMB.
[lpn rocnoacreb pomosaro 6urTa U 06YCIOBICHHOMN
UMD COJMIAPHOCTH JIMI'D E€AMHOKPOBHHXD, IOKa3aHis
IIOCTOPOHHUXD UL HA CyAb NOTOMYy SBAAIOTCS He-
MBICAMMbIMK, YTO OTBBTCTBEHHOCTb 32 HHXD Dajaia
Ohl Kaxawit pasy Ha Bech poab cBunbrens. Poxs
OGBHHCHIArO CTaxb OBl MCTUTL POly cBupbrens, no-
Ka3aBLIaro NPOTUBb, €ro, U Bb pe3yabTaTh noay4uiocs
6ul He 3amupeHie,—MpsMas Lbab OpoueccyalbHaro
Pa3GupaTeabCTBa, a OCJIOXHEHIe NpPEeXHEH POOBOi
po3HM M Bpaxan HOBOW. JIpeBHilf CyAb AOMKEHD
Ohlis OTKA3aTbCA [I09TOMY OTH MHCIH MCKaTh Bb MO-
Ka3aHifiXh CTOPOHHHXD JMIB GAKTHYECKHXD NAHHHIXD
MU CBOMXB NpUrOBOPOBH M 3TOTH OTKa3b Obllb
s Hero ThMb Jerdye, 4To NpU POAOBOMD COXMH-
TeabCTBb OGHKHOBEHHBIMU cBUXbTeAsMU NbsHIA GHLIM
JMUA ONHOW KPOBH Cb OGBHHSEMBIMB MAM OTBBTYM-
Koub. Ux®b BMBIIATENLCTBO HE BIEKIO Kb OCIOK-
HEHIl0 PONOBO#A PO3HH U TOTOMYy CBOGONHO MOTJO
6uth gonymeHo Ha cyrb. Mx® 3asBienis, Kaxiwit
pa3b noakpbnasemus npucsroio, umbin To Xe 3Ha-
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yeHle, KaKoe Bb Hall¥ JHM NpuAaercs caunbreds-
CKMMb NMOKa3aHisiMb. lIpucsHxknuku, BCcerma u3b poli
CTBEHHMKOBB, YAOCTOBbpsAU HE 106pyI0 CiaBy OTBBT-
UMKa, a CaMO€ COBeplIeHie WIM HEeCcoBeplIEHIe UMD
uspbcTHaro mbicTBis, KOTOpParo OHM, CMOTPs O OG-
CTOATENbCTBAMb, ABAANMCH MAM OYECBUALUAMA MIM CBH-
dbrensmu nmo cayxy.

1 rakb, ceunbrenbckis MOKa3aHis IOMYCKAIOTCHA Ha
cyab ¢b camaro Hayajia, HO TOJBKO Bb TOMB Ciay4ab,
KOTJa OHM HAIOTCH POACTBEHHUKAMU CTOpOHB. “ero
ApEeBHIit Mpolecch He 3HaeTh, TaKh 9TO CBHABTENb-
CTBA MOCTOPOHHMXD JHIlb, HE CBA3AHHHXD Cb OGBH-
HEMLIMD MM OGBUHWUTEIEMD Yy3aMH KPOBH. ITOMY
cocTosHIio Tmpouecca BnoaHb oTebuaeTd U Xapakreps
HApOAHLIXD BO33pbBHIA HAa JMID, NPUHAMAOIIUXD Ha
ce6st 106poBoAbHbI NOYMHD BB Ibab packphrTis cy-
ne6Hoit uctunn. ,ToTs, KTO MO COGCTBEHHOMY BHI-
Gopy sBAseTcs CBUABTEALCTBOBATH 4TO JMGO Ha
cyab, xkakp BuaHo u3b Hapanw, cinBeTs BB MH-
IYCCKUMXb CBOJAXb 3a umioHa. Ero nokasaHisiM® He
IOJKHO ObiTh xasaemo Bbpw °). Ceunbreanckoe mno-
Ka3aHie, nbraeMoe NpOTHBD XyXOBHAro JHIa, TpuU-
3HaETCsl UHIYCCKMMHU CcBOjaMu Goabe TsKKUMD rpb-
XOMD, HEXEeJH JDKECBUABTENbCTBO, M CTOJb XKe HeXe -
JaTeAbHHIMD NPU3HAIOTD ero 3akonsl Kapaa Beaukaro,
sanpelaoie BEPHTh TaKOMY IMOKa3aHIIO HAa TOMb
OCHOBaHiX, quia corrumpant mores bonos colloquia
mala **). Heao6pokeaarensiio CMOTPHTB Ha 10Gpo-

*) Hapam. V. 17.
*’) 3axont Bunoxoanckiit 8L nepesont Sruva, cr. 19.
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BOAbHOE cBUXbTEnbCTBO U BuHOZOMBCKIM cTaTyTh. KTO
He NpU3BaHb NPHCTaBOMb Kb CBUABTENABCTBY M THMB
He MeHbe B3lyMaeTh MOKa3HBATh 4TO GO Ha cynb,
NAATATH KHA3I0 4O CONBbAMHOBD neHn. Ecim ke mno-
crbacTeieMb ero cpMRBTENbCTBA GObLIO NPUYKHEHIE
Bpeaa TOMy, MPOTHBDB KOTOPAro OHO cabiaano, cBepxd
NEeHd BDb NMOJNb3Y KHA3S B3LICKUBAETCS €Ile BOZHArpax-
IeHie 33 YGHTOKD, NPUIMHEHHHIA UMD YaCTHOMY WH-
Tepecy *). Ecim ne Tak®s crporo, To cb ThMB ke
npeHe6peXeHieMb OTHOCATCA CTapuku-OCeTHHH Kb
3asBACHIAMB, NIBAAEMHMB Cyly DOCTOPOHHMMHU AULAMHU
5b N0JL3y WIH BO Bpendb orBbrumka. Cyadb naetp uMb
TO )€ 3HayeHie, ToBoputrs lloaws *#), Kakoe Mul npu-
naemb cBBTCKMMD cnieTHAMD. YBaxalomili ce6s Oce-
TUHD HE NMPUMHHETH YKAOHMTHCA OTD JHa4H TaKUXB
noxasauif. Ilpensuas, 4To ero npuUBAEKYTD Kb CBH-
IbreancTBy BB ropckoMd cynb, OceTuns u pocenb
cnbumMtd ybxath M3B CBOero ayia u mposectu Hb-
KOTOpOE BpEMS Bb rOCTsXb, NOKa camoe nbao He
6yzetd okoHdyero. IIpasia, eMy rposuTs WITpases 3a
HESBKY, HO OHB NPELNOYMTAETD €ro SBHOMY 11030pY,
Kako#l Bb €ro riasaxb CBfi3aHb Cb ®AKTOMB CBHIB-
TeabCcTBOBaHIA Ha cyab #**). Takoe Bo3sphHie Ha Hpas-
CTBEHHBIf XapaKTepb CBUABTENLCTBA NPONOIKAETD
Iepxatbcs M nocab Ttoro, Kakb u3MbHATCA nopo-
AMBIINSA €0 VCJOBIA.

PoncTeeHuKH NpPUCSKHUKH, OUEBHIHO, COXPAHAIOTD

*) Thrupp, Historical law-tracts, ctp. 171.
*) Heaos. 21Q.
**) Hoaon. 219.
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Xapaktep® cBuibreaelt auumb 10ToXB, nMoka mpoxoa-
HKAeTCs DPONOROE COXHUTENbCTBO. 3a POHOBHMH M
ceMeiHHMH pa3fibiaMH HacCTynaeTh» OGHKHOBEHHO
TEppHTOpIaIbHAA PA30GUWICHHOCTh MEXAY JMUAMM OX-
1Ot KPOBH: CeMbH Pa3ChEeBAIOTCH, ASAAM H NASMAHAWKE
oTUH ¥ KBTH, PaCcXOAATCS Bb PasHbifs cropoHul. [xh
YXb TYTh AYMaTh O BOSMOXXHOCTH y3HaTh 4TO A#GO
O COABAHHOMD OTH JUID EAUHOKPOBHHXD Cb OGBUHAN-
CMBEIMB, KOTXa XD OTAbAAIOTD OTH Hero Hephiko
IECATKH U COTHH BEpCTh, M MBCTO, 3aHUMaeMOe
UMK TIpEXJe Bb €ro €XEIHEBHOMD OHTY, Bb HACTON-
llee BpeMsi 3aHATO HOBLIMH JXUIAMM, CBS3AHHHME Cb
HUMD HE Yy3aMH POACTBA, a MBCTONHTEALCTBOME:
cochasuMu, YieHaMH ONHOW OGUIMHB, ORHOTO AAMUHH-
CTpaTHBHaro ABJAEHI UAH MCKYCCTBEHHATO CO103a
(TUAbAIA, apTeau) *). VY KOro Apyraro, Kakb He V
ATUXD HOBHXD JHIb, Y3HATH TENepb NPaBAy Ha CYETH
TOro: Kakb, FIb, Koraa u no useil BHHb NpOH3OULIO
npasonapyuenie. Kto Jaydmie ux» BB COCTOAHIM
PacCKpHTh T1a3a CyAbAIMb, CAbAATb BOIMOXNHBIMD JAS
nuxb> OTBbYalomlil CNpaBeiAHBOCTH NPUTOBOPS®. A
MEXI1y ThMD yKOpeHHMBIUIACH BSTASAD Ha cBumbresed
Bce ewle MbumaeTs cochaaMs NpiiTH ACGPOROXBHO
Ha NOMOMIb NMPaBOCYAif, 3 CTPaXh KPOBHArO BO3IMES-
xs—atoro goabe apyruxs yubaksuiaro cataa poso-
Baro OGIleHiA,—3aCTaBIseTh WXD COTAAILATHLCE Ha

*) Bu CyneGuuxb csunbream uHOrAa npsMo 0G6O3HAYalOTCH
Tepuutous ,cochbmm® (CeprbeBudnb. 975). —AHIAOCAKCOHCKie 3a-
KOHW TOBOPATBH O B3auMHON oTsBTCTBeEmWOCTH, ,gegidam‘—
YAEHOBB TUABLIR, 32 NpECTyIieHis CBOUXD YAeHOBS (M. Kosaxes-
ckift, Ucr. Moauu. Aamun. I).

-
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HETro AHIb H3Db - COGCTBEHHOH! BHIOMBI, YHEPIKUBAsS
NpH TOMB, Ha CKOALKO 3TO BO3MOXXHO, CBOE€ MHKO-
THATO, Kakbd rapaHriio 6esonacsocts. O6n4HOE NpaBo
OceTHHD HarfARHO pPUCYETH HaMb TaKOe COCTOS-
Hie obulecrseHHaro co3HaHis. He mnousarasice na
pbitenie abaa npucsarolo orsbrduka u ero pox-
creenHnkoBb, ucrens y Oceruns Hepbako BcTynaers
Ch OYEBHALEMD COOHITIA Bb COTJAlleHle, CYIHOCTh
KOTOparo COCTOHTH Bb TOMb, 4TO 3a M3BbcTHOE BO3-
HarpaxJienie csuabrens 6epers Ha ce6s HOKa3aTh
Ha cyab cosepuueHie OGBMHAEMHIMD NpaBOHapyie-
nis. Ho, cornamasice Ha Takoe abitcteie, KoTopoe
BCE ellle NPONOMKAIOTD CHHTATh YHUSUTEALHBIMB,
cBuabrens npuanMaetTd MBpH Kb TOMY, YTOON 1O
BO3MOXHOCTM CKpPHITH CBOe MMl M ThMb H3GHKaTh
BO3ME3iSl CO CTOPOHB OOBHHSEMAro MJIM €ro poja.
Taxoit ceuabreas Hocuts y Ocetund nauMeHosamie
.KoMasora“, Bb nepesont Ha pycckiil A3WKD ,I0HOC-
yuka“. BoTh kakuMu uyepTaMH XapaKTHPH3YeTh €ero
noaokenie r. I[llanaess: ,Komasory — csuabrenn
(A30T® NAM A3YOTr'>—CJAOBO ONHOKOpEeHHne Cb nbMeir-
kuMd Zeuge, xakb Aymaerp r. Ileaes *), npuuss-
uiiit 0643aTeNAbCTBO JOKa3aTh Ha CyAb cosepiieHie
npasoHapylieHis o6suHsieMbiMb. Ero 3agaua packphith
AMTHOCTb BMROBHATO, VKa3aTh NOCABAOBATENbHO HA
pch 06GCTOATENLCTBA, [IPH KOTOPHIXD COBEPILENHO GHIIO
IpaBOHApYMiEeHIe —3aJa4a, OYEBHAHO, ONACHAs Npw
TOMDB CaMOYTiPanRcTBh, Kakoe ellie HEelaBHO XapakTe-
pazosaio coboto 6Lt OceTuns. Ilostomy, Hapoatoe

*, loaon 217.
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npaso, npoxomkaers ToTh e r. lllanaess, oGeane-
YMAO KOMJI30Ta M3BBCTHOIO CTpaxoBolo mpeMielo, Bb
BUIb MaTepiaAbHAro BO3HATPAXAEHiS, B3UMAEMAro Bb
ero noas3y cb notepnbsumaro. Pasubps aToit npewmin
onpeabaseTcs KDKAKIA pasb Iy TeMDb YaCTHAro yrosopa.
Co apyro#t CTOpOHH, KOMASOrb HECETDH CBOETO poia
oTBbTCTBEHHOCTD: Bb CAy4Yad, ecau eMy He yracrcs
OTKPHTL BAHOBHAro, OHb CaMb CTaHOBATCS Ha MbcTO
OTBBTYMKA M yAOBIETBOPSETH MNoOTepnbsmaro, Kakb
BUHOBHasi CTOpOHa *).

Camo no ce6b cunbreabcTBo KoMA3ora eue He
uMbeTp HUKakoro smademisi. OHo mpioGpbraeTs ero
JulIb Bb TOMB cay4ab, koraa noaxkpbniaeso npucsaroso.
[Ipucary 3Ty npMHOCHT® Kakh CaMb OHb, TaKb H
Ha3HAYEHHOE CYJOMDB YHMCJO NPHCSHKHUKOBD, OOHIKHO-
BEHHO M3b €r0 POJCTBEHHHKOBD.

Bb Toit ponM, KaKylo KOMA3OIb-NOKAUIMKD, WIpa-
eTh BB OCETHHCKOMB npomecch, cabayers, no
HaiieMy MHBHiIO, BUIBTH mepBHi 3apoiwinb CcBHLb-
TENbCKAro MNOKa3aHisi, KaK’b 0CO6aro BUAA CyIEGHHXD
IokazareabcTBb. OHO He mubeTd elme 3HaueHIst caMo
no ce6b u Hyxjaaerc Bb NOCTOpPOHHEH mosAepKKb.
Cyns npusHaeTdh €ro Ha CTOAbKO, Ha CKOJbKO OHO
NPHHMMAETD ®OPMY OCBSIUEHHHXD OGHYAEMD CMOCO-
GoBB yCTaHOBJEHI CyHeGHO# IxocropbpHOCTH: npH-
caru u conpucshkuuyectsa. Ilonatso nocrb aroro,
noyeMy Bb APEBHHXD NAMATHUKAXD HAPOAHAro mpasa
M, Bb YaCTHOCTH, Bb BapBapckuxd llpasraxs, uncra-
TyTb cBuibrenell BHCTynaeTh Cb ThMH ke Xapak-

*) Ilanaess 2.
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TEPHHIMH OCOGEHHOCTSIMM, YTO M MHCTUTYTD NPUCSIK-
HUKOBD. Toraa kak’b COBpEMEHHHI IIPOLECCD He 3HaeTh
HUKaKUXD OTPaHUYEHIt N0 OTHOIIEHIIO Kb COCTOSHIIO
u uucy csuxbreneit, npesHiit nponeccs, pacnpocrpa-
Hsis Ha IIOCTOpOHHMXD cBUAbTENel Th ke Tpe6GoBaHis,
KaKis HBKOTJa BHCTaBisieMbl OblIM UMD 110 OTHOLIE-
HIIO Kb CONMPHUCSHKHMKAMB, TO4YHO onpelrbisierd u To
u napyroe. Csunbresemb, 10 ApeBHE-TEPMAHCKOMY
1paBy, MOXETb OuTh TOMBKO cBOGOAHHI. HbkoToprie
IAMATHUKY XOTATD elle, YTo6unl cBupbrTensmu Obiau
HENBWKHUMBIE COOGCTBEHHUMKM, TaKb Hanp. 3aKOHHI
Basapuess *) u Panp 3eMckaro mpasa Hexosn *¥*).
Bb BapBapckuxb CBOXaXb U APEBHUX'D IOPUIAMYECKUXD
©OpMyJaxb cBULbTENbCKIS MOKa3aHis uMbioTd cuay
Julib Bb TOMB cly4ab, koraa naiotcs Bb U3BBCTHOMD
uucab. Yucno ato TO camoe, kakoe TpebyeTcs mno
OTHOMLIEHIIO Kb NPHUCSHKHUKAMB ***). Jlas oGBuHeHis
®paHKa, Ha OCHOBaHIM MOKa3aHiit cBuabTeRel, Heo6xo-
1MMO, 4TOGH YHCIO MOCABAHNXD GBLIO HE MeHbBe cemu,
YUTAEMD MBl Bb OJHOMD IOPHAMYECKOMD ®ParMenTs, 110
Bceit BbpositROCTH, Q BbKA ****). To e uucio Tpe-
6yercsa u Yemckump Psaroumd b TAw6axb O HenBU-
XXUMOMD MMYIIECTBH, mpu yeMb XapakTepHO COBMHa-
IEHIE €ro Cb YUCIOMB. NPUCSKHUKOBD, MOCTaBIsAE-
MBIX OTBBTYMKOMD [IPH OGBUHEHISIX' BB YGIACTBH #*¥*+*),
Hakonens, u Bb 3TOMB HEAb3s He BALBTH phHTED-

) Lex Baiuvariorum. Tit. XVI §§ I u 2.
**) Upauuwess. CoumHeHis, cTp. 138, § 63.
***) Lex Ripuaria, tit. LXII (ab. LX).
*+**) Thonissen, 504.

*****) UBammmuesn. 126. § 35.
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Haro NOATBEPXIEHIS BHCKa3mBaeMaro sakch Barasaa:
cBuabTENbCKOE MOKA3aHIE KKK Pash CONPOBOX-
1aeTcsl NPUCATOI0, NOJOGHO ThME NOKa3aHIAMb, Kakis
IPMHOCATD NPUCSHKHUKK. DTOro TPeOyloTH ONUHA-
KOBO, KaKb KapJOBHKICKi€ KanUTyJspi4, TAKh U Apes-
whilllle NaMATHUKE CJIABSHCKAaro mpasa *).
OceTtuHckiit Iponeccs Bb CBOEMb CaMONPOU3BOAD-
HOM Pa3BUTIM HE NOCTUI'D TOM CTyNEHH, NPH KOTOPOH
cunbTeabcKoe NoKa3aHie CTAHOBUTCS PaBHONPABHWMD
Cb JPYrMMM BHIOMD CYyHEOHBIXD JOKa3aTEAbCTBb.
Ecau Bb Hauu 1M BB ayJdbHHXB Cylaxh H oGpa-
WaloTCcsi Kb coxbiicTsiio cauabreneil, Takb TOALKO Cb
HEOXOTO# M TO NOAB BJISHIEMD PYCCKOM CyHReGHOM
NPaKTUKK. Bb )KypHanaxbh OCETHHCKMXB CyNOBB T.
Illoaeh Hamenp MHOTOYHCIEHHHS JOKA3aTEJAbCTBA
TOMY, 4TO NPHM3HBAEMHE Kb CBULBTEIbCTBY CTapuku
BCEro 4Yallle YKAOHAIOTCH OTH 3TOM OOGS3aHHOCTH,
0COGEHHO, eclu NocabACTBIEMb MXb MOKa3aHLA HOMK-
HO OHTb OCyXJ&eHle noicyiuMaro °*), no Bceil
pbposiTHOCTH nOTOMY, 4YTO BBb cpenb OceTHHD MKHBO
elle Co3HaHie To# OTBBTCTBEHHOCTH, KaKylo Bb 3TOMb
cayyab npunuMaerds Ha ce6a ceuabrens npexn Bchub
poloMb OGBUHSEMAro,—OTBBTCTBEHHOCTH, KOTOPYIO
pasxbaseTs Cbh HUMB TaKXe U Bech ero poxb. ixe-
HE TOPCKUXD CylOBD, €llle HEAABHO BBIABIIMXD Oce-
THHCKIA AbBJa, Bb OXHO CJIOBO yKa3biBaau MHB Ha TO,
4TO CBHUIBTENBCKis NIOKA3aHis BChxb BOOGIIE Ty3eM-
nesb Kaskasa,sacayxusaiors crabaro xosbpis. JIyu-

*) Thonissen. 505.—WBanuiuess 139. 566.—Maubescxkij, I1. 27.
**) lloaon 218.
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mie Tpa¥aHe CTapaloTCi YKAOHHTBCA OTH JHauu
1l0Ka3aHi#, ¥ cBUnbTENsMH OGLIKHOBEHHO SIBASIOTCS
NOITOMY JIOAM, KYIUIEHHHE ONHOIO U3D CTOPOHD.
Orp cBumbTeAbCKHXD MNOKa3aHi# nepeidneMd Kb
nucoMennviMe dokymenmars. V13 BCbXD BUIOBD JOKa-
3aTeALCTBD, dTH MocAbiuie NOABAAIOTCA BCEro NO3-
e 1o Toi mnpHyMHB, YTO NOTPEGHOCTb BbH HHUXB
yyBCTByeTCs He panbe, Kakb 10CHb BO3HUKHOBEHis 60-
abe uan mente oxxuBaeHHAro JeHexHaro o6opora. Bors
noveMy OceTHHaMb IO yCTaHOBAEHisi Bb UXb cpeab
PycCKaro BAagHYECTBA, 9TOTDh BUAD JOKA3aTEJbCTBH
BoBCE He Oblib M3pbcTewd M ToAbKO BB mocabinee
BpeMs Mbl HauMHaeMb BCTpbYaTh Bb ayAbHHXD pb-
LIEHISAXD yNOMHHAHIe O TaKb Has. Jm(unnur'b“——cao-
BO, MCNIOPYEHHOE H3b PYCCKAro ,KHHTa“ U clyKaliee
LIS 0GOSHAYEHis UHCHMEHHHIXD aKTOBb *). BoTb no-
yeMy take Hu Pyccikas Ilpasma, mu Canuueckas,
HE TOBOPATDH O HHXD HM cioBa. Borp mnouemy, cb
Apyro#t CTOpPOHH, Bb BuHOmOALCKOMB cTaTyTh usB
NUCbMEHHBIXD AKTOBD YNOMMHAIOTCS ONHMU, ,KBaADbHU"
T. €. TOProBhfi KHHIH, KONMYCKaeMHs KaKb JOKasa-
TEALCTBA Bb CHOPaXb MEXAy TOProOBLaMH **).
OmnoxapakTepHOCTh MHCHMEHHHXD JOKYMEHTOBDb
co CBHIBTENLCKHMM TIOKA3aHISAMH BHICTYNAeTh He
TOJLKO M3h ®aKTa 0603Ha'i€HIsl HXD Bh FEPMaHCKUXD
HCTOYHHKAXb THMb K€ TEpPMHHOMB, KaKo# ynorpe6-
JS€TCS MMM 1O OTHOWIEHIO Kb cBUAbTessMs —
wurchundo“ ***)/ HO u u3b TOro, YTOo HbMeukis

*) Taudb e 219.
**) JleoHTOBHYD 41.
***) Grimm 8s8.
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IODUAMYECKIS TMOCHOBUUE HA3BIBAIOTD UXB ,MEPT-
oMy ceunbTensun* *). T ke nocrosuun yka-
3bBAOTD M HA TPUYMHY, 0[O0 KOTOpo#f co Bpe-
MEHEMD MPH3HAIM MNONE3HHIMD 3aHOCHTH CBUIBTEADL-
CTBa Ha G6yMary, 1aBaTb MMD NHCbMEHHYIO 3alHCh.
»BCsikoe cBULBTENBCTBO NOrMGaeTh CO CMEpPTHIOY,
TOBODHTD OJHA 3D HUXD; ,3a6HIBYHBOCTb—NPHYMHA
BCbxb ommuGokp*, raacutd apyras **). U raks, oma-
cenie, 4TOGHl BpeMs He M3rIaluio NaMATH o6b u3-
BBCTHH X ©aKTaXb, MMBIOIMXD IOPUIMIECKOE 3Ha-
YeHle—TaKoBa mpuunna BOCTOJHEHI CO BpEMEHEMb
CUCTEMH JIOKa3aTeJAbCTBh HOBHIMB BUIOMD UXb—IHUCh-
MEHHBIMH JOKYMEHTaMU.

Ilono6Ho ToMy, Kakb cCBUABTENBCKIS TNOKa3aHis.
4yTOOH OHThL NPU3HAHHBIMM Ha CYyIb, dloAroe BpewMs
HY)KHAIOTCS Bb NMOAKPBIJIEHIM HMXD NPUCATOIO, TaKb
TOYHO NUCbMEHHbIE JOKYMEHTH Ha NEPBHIXDH IOPaxb
CYMTAIOTCS JOKa3aTeJNbCTBAMU JMIIb TOTAR, KOrAa
3aHECEHHH Bb HHXD aKTh MOXETb GHTh NMOATBEPIK-
IE€HD TOIO XK€ MNPUCATOI0 MAK CBUIBTEIbCKMMH MOKa-
sanisamu. Bb Bunogoawckoms Craryrh, nHanpumbps,
HE JAETCS HU KAKOK NOKA3aTENbHOX CHJIb TOPrOBHIMDb
KHMTaMb: TIpU HUXD Tpebylorcs eme cauxbrenn a
No JOJATOBEIMB 0653aTeNbCTBaMb A0 50 JIHOPD 06s-

*) Ein todter Zeuge hilft so viel, als ein lebendiger, T. e.
MepTBHit CBUABTEAb CTOAB /K€ NMOAE3ECHD, KaKb U OIKHBOM; HAM:
An jeder Handfeste hilft der todte Zeuge so viel als der
lebendige, T. e. Ilpz Kaknouv kpbnocrHous akTh, MepTBu
cBunbTenb CTOMb Ke Mone3eHb, Kakb M xuBoit.—(Graf. Deutsche
Rechtsprichworter, 458).

**) Graf. 453.
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3aTeAbHO NOAKPBIAATL KHUrM upucsroit *). Oanoxa-
PAKTEpHbisi NIOCTAHOBJAEHIS CONEPXHUTh BB ce6b Tak-
we Tloamuki#k craryrs, TpeGylomiii obpalleHis Kb
porh mau npucard auws cb» nbasio noaxpbnaenis
nuchMeHHo# 3amucu.**)—Bb Pocciu 16 B., Kakb 31O
BuiHO u3b CyneGHMKOBD, NHCbMEHHBIE JOKYMEHTHI
eule He umbau GesycaoBHaro sHavewnis. llas ypocro
n’bpeuia Bb MXDb XBUCTBHTEILHOCTH, FOBOPUTD r. Imu-
TpieBDb, BH3LBAIM CBUIbBTENEll M AbsKa, MKCABIAro
akTp ***). CBuxbrean ¥ IbSIKD ROMKHB OBLIM HaTh
eIMHOrJaCHOE TOKa3aHle WIM PBUIMTb CIOPD Mexay
co6oio cynomd Boxiums.

Yewckit Paxp u crarytu kakb roposa Cnojaro,
Takb 4 octpoBa Kupka, a Tarke mnoaaubifums no
BpeMeHH HbMelKis IOpHAMYECKis MOCHOBHLUb XK€ He
3HAIOTD NOJOGHAro poia OrpaHMYEHili MO OTHOMIEHIo
Kb JROKa3aTeJbHO! Cuab 1IMCBMEHHBIXD aKTOBB. Ilpo-
THUBB ,JOCOKD“—3HauuTCs BD Psnb, cr. 74,—-csunbre-
au He UMBIOTD HHKAKOTO 3HAyeHisl, 33 MCKJIOYEHIEMD
cay4asi, KOrla KTO 3aXO4eTh JHOKa3nBaTbh NOMIOK-
HocTb 3anucu ****). ITocraHoeasercs, 4To Bch muuch-

*) Sirmyb, pycckiit nepesoat BuHOLOABCKaro CTaTyTa, CT. 44:
Hu oasa Terpans (kHura) npofasua (Kyuua) He cuuTaetca 6e3b
106puxDb cbuabrescd A0CTOBBDHHMDL NOKYMEHTOMB, KOrAa AOArD
npeBHliaeTh CyMMy 50 AMOpDb; la M npu 3Toft cymMb (T. e. uto
He NpeBHIaeTh €f) OHb NOMKEHb Cb NPUCATOI0 Halb KHAraMH
(cBATaro epaHrexis?) NOATBEPLAHTb NOCTOBBPHOCTL CBOMXB Te-
Tpaneft.

**) Taus xe cTp. 146.

***) Muurpiess. Mcropis cyae6abxb uacTaHmi. Mockea 1859
roza crp. 268.

****) Hpauuiuesn, 142.

23
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MEHHbIE  JOKYMEHTH, COBEPUICHHHE NyGAUYHBMD
LIOPANKOMD, PYKOIO A06paro ¥ 3aKOHOMD YCTaHOB-
JEHHaro HOTaplyca, HE MOTYTb GbTh ONpPOBEPrHyTH
cBUnBTENSIMH,—3HAYUTCH BD CBOIO OyYepelb Bb statuta
civitatis Spalati, *) naMsaTHukb 14 B; — noyTH TO e Nos-
TOPAIOTD M 3aKOHHW ocTpoBa Kwmpka **). ,I'nb uub-
IOTCAl NUCbMEHHHE JOKYMEHTH, TaMb HBTD HyXAn
Bb CBUIbTENAXD®, TMACHTBOAHA U3 HBMELKUXD lopH-
IMYECKUXb NOCAOBULD. ,llucEMeHHHE akTH Jayuuwe
ceunbreseit —sanbyaers mpyras.—,Ilporuss ropos-
CKOH KHMTH GE3CWIBHO BCAKOE CBUAbTENLCTBO“ —ele
onpenbieunbe BHpaxaercs TpeTbs. **°)

°) Hanel. Statuta civit. Spalati 73 crp.
) Hanel. Statuta insulae Cursulac. 31 crp.
°**) Gral. Rechtssprichworter 488 u 489.




[Tporeceyamshbid  ABACTIA.

3yueHie JPEBHOCTENl YroJOBHArO IPaBa NpPHBEAO
Hnae‘b KD TOMY 3aKJIOYEHIIO, YTO PadNHUls MEeXRY
PAXJAHCKOIO M YTrOJOBHOIO OTBBTCTBEHHOCTBHIO, pas-
JANYis, N0J0GHAr0 TOMY, KaKoe NPOBOIUTCS COBpPEMEH-
HbLIMH 3aKOHOJATEALCTBaMH, IPEBHEE NPABO HE SHAETD.
[lpecabays BB® npecryniedid npUYMHEHHBHIA UMD
BpeXh, MCTSl 32 HEro Ha MNepBHXb MNOpaxb BChMu
UMBIOIMMHCS B PyKaXb OGHKEHHAro CPeACTBaMH, OHO
B> KOHEYHOMD Pe3yJbTh NPUXOMUTH Kb TOMY BHBOAY,
yro nocabacrsiemd npecryndaro KbsHis JOMKHO GHTh
10 )Xe Bo3MblleHie Bpela M YOHTKOBb, KaKoe COnpo-
BOXJIAETh COGOI0 COBeplleHie IPaXXAAHCKAro mnpaso-
HapywleHis. A oTcliofa camo co6oio cabryers,
4TO JApEBHEMY npoleccy HeHsBbCTHO CyllecTBOBaHIE
PAIOMB ABYXH IIPOLECCYaNbHBHXD CHCTEMD: TPAXKIaH-
ckoit u yronosHo#t. Ilopsimoxs sexenis xbabp BB cy.
AaXb HE 3aBUCHTD OTDb TOrO, OCAY)KUAO JK NOBOAOMB

23"
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KO BYMHAHIIO MCKA IPKIAHCKOE IPaBOHApYyUIEHIE WAR
upecryuiedie. Usb ToMb u BB Apyroms cayyab, uo-
cabacTeieMd JJis BUHOBHOMl CTOPOHM siBASi€TCS BO3-
wblienie MartepianbHoft yTparth. Ilpu omunakosocTH
ubsell NOHATHA M OAMHAKOBOCTb CPEIACTBD Kb MXD
LOCTHKEHIIO; APYTMMH CJOBaMM,—OTCYTCTBIE Bb APEB-
HeMb npasb pasaauyit Mexly TIpaKNaHCKUMb H Yro-
JIOBHbHIMD CYHONPOU3BOLACTBOMB.

Mu sunban sp npenmectsyomemd orxbab, kakoro
pola noKasaTeAbCTBa AOIYCKAIOTCA HA CyAb ApeBHUUD
npasomb. M3b ckasanHaro cabayerb, 4TO 3TH JHOKa-
3aTe]bCTBA CAY)XXaTh OJAMHAKOBO CPEACTBOMb Kb V-
CTaHOBJIEHIIO CyAe6HO# KOCTOBBPHOCTH, Kakb Bb yro-
JOBHHXD, TaKb M Bb TPAKAAHCKUXD Lbiaaxb.

IlocMoTpuM® TEneph, KakoBb CaMulif XOIb YCTaHO-
BJEHIS 3TO# AOCTOBBPHOCTH; NPYTMMHM CJIOBaMHM, M3Y-
YUMD ONHO 3a APyruMd TH IbHCTBIA, U3BD KOTOPHXD
CaraeTcCs NpPOUECCYalbHb aKTb...

I. Mopaaokb BYMHaHIA wcKa.

IlepBuMb u3b Takuxb ABACTBIA SBASETCS owumanie
ucxka; OHO COCTOMTH Bb BH3OBH CTOPOHD BB Cylb.
Bt cospemensHom» nponecch, kakd xopomo H3BECTHO
KKIOMY, BH30BD CTOPOHD IPOM3BOIUTCS CaMHMDB CY-
zoMb. He Ttakp G6uiio BB JApeBHOCTH Yy Pumiasus,
Caassans unu I'epuanness. 3akons XII Ta6auus npego-
CTaBISIOTD MCTHY NPH3HBATh Kb CYAy NPOTMBHHKA.
Bs Cleqa'ls CONPOTHBJEHIS, UCTEND BNPaBh , HANOKHUTL
PYKy“ Ha orpbryunka npu CBUIBTENAXD M CHIOIO NpPH-
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BIeYb €ro Bb Cyxb *). Bv Pycckoit Ilpasnb nopsgoks
BYMHaHIA UCKa caxbayiomiii: ,npuswBb OTBbTYMKA CO-
BepiiaeTcsi 6€30 BCAKAro y4acTisi OPraHOBD BJACTH.
OrsbruMka 3oBerd cambp ucrend (ct. 29 Tpowun-
Karo CNMCKa), M TOTH 30Bh COBEPIIAETCH NYCAUYHO.
Ecau ortpbruuks He crbrosand npuriamesiio, To Ha
riasaxs y schbxb ucreuds MaM TpeGoBaab OTH HETO
nopyuuteas Bb ABKB, MaM e NpHBIEKAND Kb CyRy
cunoso. Ilopyuurens cranoBuiacs OTBBTCTBEHHBIMD llE-
peis ucruomb. Ha mero somaach Bcs TArocTh Mo-
cabacTeiit HesBku **). Y DpaHKOBbL CAIMYECKUXD
UCTEN'b TPU3bIBAETDh OTBBTYNKA Bb CYAb TaKMMb O6pa-
30Mb: Bb CONMpPOBOXIEHIM Tpexb cauabreneit, ond
AIBNAETCA Bb NOMDb OTBbTUMKA M TPeGYyeTh OTH HEro
ABKM Bb_CyXb ***). Jlo camaro Beyepa UCTENUD AOI-
EHb ObIb OXHMIATh Bb CyXb CBOEro NMPOTHBHUKA.
Cv HacTynaeHieMd HOYM MCTEKadb CPOKB SBKHM, IO-
cabacTBieMb 4Yero GbIO NpHCYXAeHie OTBBTYMKa Kb
wrpaoy Bb 15 coaunoss. Punyapckas Ilpasna npes-
NUCHIBAaETD MIECTHKPATHOE IMOBTOPEHie MNpH3bBA Bb
CyAd, HAM TaKb Ha3. mannitio, Npu4eMb HEsABKa OT-
BbTYMKA KaXKIHA Pa3b CONPOBOXKAAETCS IS HETO
mrpacoMd Bb IS coaunosb. Ecau orsbrunks ykio-

*) Si in ius vocat ito, ni sit antestamino; igitur em capito. Si
colvitur pedemve struit, manum enoiacito. (Tab. I 1. 2).

**) JliopepHya. McTo4mEKM mnpasa M cyib Bb apesreft Poccin
(174 u 175).

***) Tit. I. CuoTpH ToAKOBaHie AaBaeMOe STOMY THTYAY 30MOMT
Bb ero ,Process des Lex Salica“. Crp. 131. Cb TOAKOBaHieMD
3ouma coraacemn Tomuccens Bb ero ,L'Organisation judiciaire
de la loi Salique“. 401 ctp. u cxba.
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HHUTCA OTH CyAa M nocab ceasmaro npusbiea, TO CyXb
CaMdb OTNpaBAfETCA Kb HEMy Bb Auub rpava W cemu
PaxuM6yprosb, KOTOpHE JAsi HACh TO Ke, YTO TO-
cpemnuku. He goBoabcTBysick Ha 3TOTH pasb OOH-
KHOBEHHHMD UWITPA®OMD BD IS5 CONMAOBD, CYAbH 3aXBa-
THBAIOTh Bb AOMbB OTBBTYMKA CTOABKO ABHXHMOCTH,
CKOJIbKO JOCTaTOYHO WISl YNAATH 45 COAMAOBD HCTILY
M 15 KOKIOMY M3b NOCPEIHHKOBD *).

Toabko 4TO MPHBEREHHHSI HOPMK PHMCKaro, pyc-
CKaro 4 repMaHCKaro npasa, BOCNOAHSAA B3AUMHO APYTb
Apyra, He TOJALKO PHUCYIOTH Nepeldb HaMH NOPAAOKD
BYMHAHIA WCKA, COBEPILEHHO OTXH4YHHIl OTH coBpe-
MEIHaro, HO W YKa3HBalOTh Ha NyTh, KOTOPHMB CO-
sepunaack 3ambHa nepearo nocabauuMb. Ilpu3usdb
otsbT4Kka napaern cnepsa Bcenbao Ha 06SA3aAHHOCTH
ucrua. Cyndp He npuHUMaeTD HHKaKUXD Mbp®H npo-
THBD Hexxenalouxb ABuThCA. IIpH Takux® ycaoBisxs
1eu36HKHO npeaocTaBieHie HCTUy npasa npuGbrath
Kb ®U3MYECKOMY NPHHYXAEHLO. DTO Npaso, Bb CBOIO
o4epelb, PaBHO3HAYUTENbHO OXKHBIEHIO NPEXHAro
CaMOYNpaBCTBA M INOTOMYy pPaHO MU MO3AHO OKa3H-
BAE€TCS HENPUMUPHUMHMD CB NPSMLIMD Ha3HaYeHIEMb
Cyla, KOTOpPOE HMEHHO K COCTOMTH Bb MOJABACHIH
camoynpasctea. [loaToMy, cb TeueHieMb BpeMenH,
ABNSETCA HEOOXONUMOCTh BOCMOJNHEHI JUYHON MHM-
uiatuBbl MCTHA IbsiteabnocThio cyledt. [lepsuMbd no
BpEeMEHH TNposiBACHIeMD 7Toll mocabuuell spaseTcs
HaJlOXeHIe WTPa®a Ha HESBUIMKOBD. BH308BB oTBHT-
YMKa Bb CYyIb NPOU3BOJUTCH MO MPEXKHEMY HCTIIOMD,

°) Tit XXXII.
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o cankwe# Takoro ABACTBIA MCTUA CAYKUTH yXKe HE
NpaBo JHUYHATO NPUHYKIEHIS, 2 HAIOXKEHIE WITPada
cyaomb. Pasb 6bira OTHATA y MCTUA BO3MOXHOCTh
®HU3UUECKAro NPUHYXIEHIS JULb, YKIOHSTIOIMXCS OTD
ABKH,——Aanbhbilllee ocrasieHie Bb €ro pykaxsb npasa
NPU3LBa NPOTHBHUKA Bb CYyIb CaMo cIbaasoch HEBO3-
MOXKHbIMBD Ha npaxtuxkb. Wmbs Bb csoelt BaacTu BbI-
HyXIaTb Kb #BKH wITpad®amu, Cyasb npio6p'B1‘ae1"b
NOCTENeHHO BCe Goiblllee M GOJbllee 3HAuEHIE 1O
OTHOWIEHIO Kb npussiBy cropob. Bp Yemckomn
Panb ucrens ywe b npash npocuth cyrb o HasHa-
‘ICHIH eMy CellialbHaro YUMHOBHUKA, KOTOPHI 65l B3SID
na ce6st O63aHHOCTb BHI30Ba. IMHOBHUKD ITOTH U3-
pbcTens noab» HaspaHieMb KomopHuka *). Bw pyc-
CKMXD JOTOBOPHbHXD TIpaMOTaxb 14 H IS BB. JHYHBIi
npusbieb orebriMKa HcTHOMB BCTpbuaercs yxe Ha
NpaBaxb MCKJIIOUEHIs, ¥ OGIUMD NPABUIOMD CHYKUTDH
RH30Bb 06bUXB CTOpOH® npucraBoMd **). Ty e nb-
ATENbHOCTh Cylda BB BH30BB CTOPOHD MBI MOXXEMB
OTMBTHTD BB NO3AHBALIMXD NaMATHUKAXD—KaKD DHM-
CKaro, Takb 4 FEPMaHCKaro mpasa.

U raks, ucropis npouecca npeicTasiseTh Hamb 1Ba
PaAMKaALHO [POTHBONOJOXHEIXD MOPSANKA MPH3BIBA
CTOpPOHb BB CyIb: OIMHD, TpeGyIlounit JU4HO! HHY-
WaTMBK HCTUA U XPYyroif, OCHOBaHHBHIf HA Hemocpel-
cTBeHHOMD BMbiIaTeancTBb camoro cyna. Ykasasiuu
a NPOMCXOXJAEHIe NOCABAHArO mopsika M3b nep-
saro, Mpi BMBcTh ©b 1BMB npusHaium 3a cucremoro

*) UBaHuwess, 113.
**) Xwosepuya. 377 379
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JUYHAro NpHU3piBA TOTH XapaKTeph APEBHOCTH, KaKO{i
NPUNACHIBAIOTD €MY OJMHAKOBO BCH HCTODHKM TpO-
ecca.

Cnpamusaercs teneps, BNpash Ju MH OCTAHOBHTB-
Ci Ha JTOMD NOpsAAKb, Kakb Ha ApeBHbAlieMb, HAN
€ U 1O OTHOIIEHIIO Kb HEMY MHl Bb COCTOSIHIA yKa-
3aTh Ha M3BbCTHHH reHesuch, Ha NPOUCXOXKAEHIE ero
u3b gpyraro, eule 6oxbe nepso6urtHaro? OTsbrs Aa
3TOTH BONPOCH AAETBH, KaKb HaMb KAKETCs, OOHYHOE
npaBo Ocetund. TieTHo cTaam 6H MM MCKaTh y
3TOr0 Hapoia Bb 3MN0XY, NPEAECTBOBABIIYIO pycC-
CKOMY BJAIWYECTBY, KaKb BH30Ba CTOPOHD CyAbSMH,
TaKb M NENOCPEACTBEHHAro NpHBJEYEHis OTBBTYMKa
ucruomb. O6a nopsika BYMHAHIA MCKa OAMHA-
KoBo Heu3dBbcTHH. ,Ecau o6MWXKeHHBH M OOGHIYMKD
noXejaioTs pbUKTh CBOA CNOPD MO O6HYao, YH-
TaeMb Mb BB COOpDHUKH OCETHMHCKHXD alaToBb,
cocTaBieHHOMD Bb 1844 rony, nabao Hauumaercs
Cb TOro, YTO 065 CTOPOHH CO3LIBAIOTH CBOMXD POA-
CTBEHHHUKOBD M CalATCs BMECTH Cb HUMHU NOXD OTKPHI-
THIMBD HE6OMB, Ha TaKOMb PpasCTOfHIM ADYr'b OTH
Apyra, 4To6H TO, YTO AbraeTcs Ha onHOH MoAOBHHB,
He GBUIO CIHINHO Ha Apyroit. 3arbup Kaxkmas cTo-
POHa BHIGMPAETD H3Db NMOCTOPOHHHXD NMOYETHHXD JIO-
Iei, NOCPENHUKOBD, Bb YHUCAB OTD I XO §, CMOTps
no saxHoctd JIbra. 3amaya nocpeXHMKOBb—BECTH
NIEPErOBOPHl  MEXAY CTOPOHaMM, IMepelaBaTh NpeA-
JOXeHIS McTHA OTBbTYMKY M Hao6opoTh. us umb
»,MUHOBapD Jarte“, 4yro Bb nepesoxb 3HAYUTD ,yCTa-
HOBUTENb MUpa“.

Koraa nyremb B3auMHbIXD neperoBoposb 06 cTo-
POHH IOMAYTH N0 COrjiameHis, OGUAIUKD OGSIKETCH
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YIIaTHTb OGUKEHHOMY, 4TO 6ynerd onpexbaeHo cy-
JOMB, a OGIXKEHHBI CBKETD ce6si 06583aTeNbCTBOMD
VIOBOJBCTBOBAThCSl TOM IIATOI0O, KaKasl O Cyay Npo-
u3sejeHa GyleTd €My OOMIYMKOMbB, TOrJa CTOPOHbI
NPUCTYNAIOTh Kb BHOGOPY HOBHIXD NMOCPEXHUKOBD, HA
9TOTD Pasb CyleOHHXB, Bb uucab, Kakoe 6yleTh
BHTOBOPEHO MMM NYTEMb NPEABAPUTENBHArO YroBOpaA.
[ocab aToro cabryers BaaumHoe onosbuenie UMeH»
¥36paHHbIXs CTOPOHaMM nNocpeinukoBb. Cyawsn cxo-
ASTCA BB yCHOBAEHHOMB MbBCTh M mpucrymaiots Kb
pas6upaTteancTsy rbaa. Takosb NOpsiLOK® OTKPHITIS
cyae6naro mnponecca y OceTuns Bb nepiondb, npex-
IE€CTBOBABIIIA PYCCKOMY BAANBYECTBY *).
CootsbrcTBie 3TOro NOpAAKA Ch NOCPERHUYECKUMD
XapaKTepoMb Cylla 6pocaeTcs Bb IJa3a caMo co6olo.
Ecau cynp He Goabe, kakb OIMHBD H3D CNOCcOGOB®H
BO3CTAHOBJICHIS! HAapYUIEHHAro NpaBa, TO, OYEBUIHO,
He WMbBeTCS HMKAKOTO OCHOBaHifl ONHOM CTOpOHE BHI-
HYKAATh APYryio Kb U36paHilo HMEHHO 3TOTO CIoco6a.
Hesskolo otsbTuMka npekpamaercs cama co6oio
nonsiTka phienis 1baa MUPOMB U CTOPOHHI NO NPEXK-
HeMy OGpalllaloTCs Kb CaMOyNpaBsCcTBY. UTO TakoBb
GHAD NEepBOHAYANBHHINA HCXOND HEABKH HE Y ONHUXD
toabko Ocernub, HO M y I'epmanness, yxaswBaeTdb
oxHa u3b crarefi Punyapcko#t Ilpasnel. Ilocxb cemu-
KPaTHaro npu3nBa OTBBTYNKA HCTIOMD, CONPOBOXKAAIO-
Iarocs nepsHe LIECTb pash IITPa®OBaHIEMb, a Bb
nocabauili KoOHoMCKalieh ABHKMMOCTH, OTBBTHUUK®

*) Cebatuia o Kaskas. ropuaxt Baagukaskaickaro oupyra "
06b anath wau cyab uxn Mo obuyadMb. 1844 r.
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Bnpash BLI3BaTH UCTHA Ha phulenie cnopa cuiaowo. Jas
9TOTO OHD KiAaleTb OOGHAKEHHLIA MeynL Ha mnoporh
csoero goMa. Pass ato cabramo, emy npenocras-
JSETCA ABUTLCS Kb KOPOJNIO U BB €ro NPHCYTCTBIK
phuIuTL CHOPH NOEAMHKOMD Cb HCTHOMD *). Bb Pu-
nyapckoit Ilpasat oGpainenie kb cuab BB cayyab se-
AABKM SBJSETCA TaKUMb 0Opa3oMb KpalHuMD. cpel-
CTBOMB, HO HHYTO HE NpOTHBOpLYMTH TOMY mpeno-
JOXEHII0, YTO Ha nepeHXb nopaxb y I'epumanuesn
BO3BpAlllEHIE CTOPOHB Kb CaMOCyly OO OOMKHO-
BeHHHMB nocabacTeiensd. Takoe oXxuBIEHIE BpEMEHHO-
NpeKPalleHHaro MexJaoycoGis COBEPIUEHHO MUPHTCH
Cb TOIO CBOGOKOIO BB BHGOpPH CpeiCTBD Kb phiuetio
BO3HHUKIINXD NPENHUPATENAbCTBD, KaKylo HEOGXOAHMO
npeanojaraers y l'epuMaHileBh ®akTb CylIECTBOBaHIA
nocpelHU4YEeCcKaro cyla.

Uraks, apesubiliiuMb NOPAAKOMD OTKPHITIA CyjAeb-
HLIXD AbitcTBIt cabayeTs cuuTaTe AOGpPOBOABHOE CO-
raaileHie CTOPOHB Ha CYETh ABKH UXD Bb CyLb. JT0
coriallleHie JuiIeHO Bcsko# rapauTid. Mcnoanenie
CTO HE MOXETD ObTb BHHYXHAEMO HH CyROMD, Hil
OGHXEHHOIO CTOPOHOIO.

Pa3b ouo He BuMOJHEHO 1O BUHDB oaHOro U3b TH-
KYWIUXCH, NPOTHUBHHKY HE OCTAaeTCA WHAro nyTH,
KaKb OGPaTHTLCS CHOBA Kb CaMOYNpaBCTBY.

*) Quod. si ipsam strudem (Bw3oBL Ha cyan) contradicere
voluerit et ad ianuam suam cum spata tracta accesserit et eam

porta sive in poste posuerit, tunc iudex fideussores ei exi-
gat ut se ante regem repraesentet et ibidem cum armis suis
contra contrarium suum se studeat defensare. (Lex Ripuaria.
tit. XXXII. § 4). Walter. I, 172.
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CnpammuBaetcs Tenepb, KakuMb OGpPa3oMb MOT'h
COBEPUIMTBCSA NEPEXOAd OTh TAKOro MOPAIKA BYMHA-
HIf HCKA Kb TOMYy, KaKoff PHCYIOTb MNepelb HaMM,
nanpuubpb, 3akons XII ta6auus, rosops o npuny-
XJIeHin oTBbTUMKA HCTLOMB Kb siBkE BB CyAb. 3akep
KaHle OTBBTYMKA UCTHOMD CHJIOIO Cb IBABIO JOCTABUTL
€ro Bb CyI'b, OYEBUIHO, He Goate KaKb ONHO H3B NPO-
ABIEHI!# CaMOyNpaBCTBa, TOrO CaMOTO CaMOYMpaBCTBa,
KOTOPHMB, I0 BPEMEHH H36PaHIsi MOCPEAHHUKOBD, CTO-
POHL NBITANUCL PBUIATD CBOH CLUOPD M KB KOTOPOMY
OHH N0 HEO6XONMMOCTH BO3BPALIAIOTCH CHOBA, pashb
HEABKOIO OLHO# H3b CTOPOHD HapYUIEHO COTJAllieHie
Ha CYETH MNOJIOGOBHArO €ro pas3buparefbCcTBa. JTO
CaMOYNPaBCTBO HANPaBASETCSA OLUHAKOBO IPOTHBD UMY -
1LECTBA K IMYHOCTH OGUNUMKA. 3aXBaTh TOIO ¥ APYyraro
COCTaBIsieTb €ro KOoHeuHyio ubab. OueBuAHO, HMYTO
He MbaeTs» OGIWKEHHOMY, pa3bh €My YJacTCs OBJa-
IbTe O6MAYHKOMD, HE NpUObBras Kb IMYHOMY BO3MES-
Io, NPHUHYIHTb €ro CHJIOIO Kb BHIOJHEHIIO IPEXHATO
corjalieHisi KacateabHo pbuledis absa mupous. Bn
ubroMn paxb cayuaess, Bb KOTOPHXD OGHKEHHLIA He
xbicCTBYeTh MOXD BAISIHIEMD YYBCTBA MECTM MIM UC
CBA32aHD NEpPXKaUMMHCH BB obuectsb npexncrapie-
HISIMH O Y€CTH, TPeGYIOIlMMU OTh HETO, YTOGH OHDB
NOpasuib NPOTUBHAKA COGCTBEHHOIO PYKOIO, OGHXKEH-
HHi HecOMHBHHO MpennoyTeTs yOIACTBY HAM APYTOMY
BULY HaCHMiS TNpHBIEYEHI€ BB CYIb 3aXBAUCHHAro
UMb o6unuuka. Bb nepsomdb cayyad emy rposuno Gui
BO3Me3fie CO CTOPOHH POACTBEHHMKOBD €rO NMPOTHB
HAKA, BO BTOPOMb OTKPHIBAETCSl BO3MOXXHOCTDb IOKOH-
auth abao cpasy. Takas mocraska BB cyxb OTBBT-
YHK2 HCTUOMD Ha NEPBHXD NOPaXb MNBETD daKylb-
TaTHBHHIA XapaKTepb; Ch Te'UeHieMD BpPEMEHH OHa
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NpennucHBaeTCs OGHYaeMb, Kakb o6s3arensHas. [lpn-
HyxieHie OoTBBTuMKa Kb ABKD NpM3HaeTcs OGHKHO-
BEHHHIMD TOCABACTBIEMb YKAOHEHII OTBH CyAa, H
" TOABKO NPH HEONHOKPATHOND NMOBTOPEHIM HESABKH *)
103BoasieTcs: obpallleHie Kb CaMOCyRy.

O6mee 3axaoyeHie, Kb KaKOMy MO 3aHHUMAIOLIEMY
Hach BOMPOCY NPHUBOIMTDH H3yue€HIe OCETHHCKUXD
CyAe6GHHXD O6h4YaeBb BB CB3N Cb ApeBHBALINMD
3aKoHOAaTeAbCTBOMD Pumisnb, Pycckuxp u I'epumas-
1leBb, Bh HEMHOTHXD caoBaxb cabayomee: ¥ Ocerunn
Mbl BcTpbyaemb camblit panHiit u3b U3BBCTHEXD HaMb
NOpARKOBD BuMHaHIsA Mcka. CoralleHie CTOpOHD Ha-
cyerd pbilenis Xbia TPeTEHCKUMD CYNOMD JMUIICHO
eme Bcsikolft rapantid. IIpaBo BHHYXIEHIt ero He
NPU3HAETCHA HU 32 CYJOMB, HA 32 CTOPOHOIO, OCTAIO-
melocst BbpHOIO coriameniio. Tako#t nopsioks, u3-
pbcTHHIE He omHMMD ToNbKO OceTHHamb **), CBb Te-
4yeHieMb BpeMeHH yCTynaerb MBCTO JMYHOMY NpH3LIBY
orsbTynKa ucTioMb. DroTh NOCABAHIA, KOTOPHIK OmIK-
604HO 6BIAO GH CYMTATh NEPBOCHITHHIMB, Bb CBOIO
oyepelb NOCTENEHHO BHIMUpaETh, no Mbph mepexona
Bb DYKM Cyla TMpaBa BHHYXIaTb OTBBTUMKA Kb aBKb
nyreMb HAJIOXEHIS Ha Hero mTpa®oBb. Bb pesyan-
TaTh NOAy4aeTcss YCTAHOBJEHIE CUCTEMH Henocpel-
CTBEHHJTO TpPU3HBA OGBUXD CTOPOHB CYHOMb, CH-

°) Bb moabckoMb mpasb mocaB TpoekpaTHOd HeABKH, a Bb
Punyapcko#t Ilpasab (tit XXXII) nocab imnecruxkparaoi.— Jirecek
537. (St. Wislicensia crt. I5).

**) Mu BcTpbyaent ero Takke H Bh cpeab Yeuenners. (Crba
06b amataxp y ropiesnh 1844 r.).
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CTEMbl, COCTaBJSIIOLIEH OIHY U3B XaPAKTEPHLIXD 4EPTD
COBPEMEHHAro HaMb npouecca.

1l. 3a npusbisoM® BB Cylb CABAYETD BDb APECBHEMD
upouecc‘b n_yd,muuoe 006UHEHIE UCHIUOMD OMBIBINUIK . dTo
10, 4To PuMasne HasmBamu Legis actio. Camuyeckas
IlpaBna ynorpe6asers Lis 0603Hau€eHist HTOro XbiCTBIs
TEPMHHD ,tangano“, a Pycckas-cioBo ,uokaenn*.
YeuickoMy 3aKOHOZATEAbLCTBY OHO M3BECTHO uOID
HaWMEHOBaHIEMD ,HapoKa“ WIM ,CoueHbs“, a cep6-
CKO€, KaKb ¥ XOPBaTO—JAJMAaTCKO€ HasbiBalOTD €ro
»TYG6010* *).

OGBuHeHie NPOM3BOIMTCH KAKAHA pasb nepenb
CYIOMD TOPXXECTBEHHHMD 06Pa3oMb, NPHYEMD HCTELD
U1K ero 10sbpeHHsIt NPOM3HOCHTD OCBAILEHHYIO O6bi-
YaeMb ®OPMYJYy M COMPOBOXAAETH €€ pa3b Ha BCErla
onpenbaeHHbIMY CaKpaMeHTanbHbIMU AbicTBIAMU. PuM-
CKO€ 1IpaBO OCOGEHHO CTPOTrO BHIHYXHAETH CO6MIO-
IeHie MCTHOMD OGBHHHTENBHBIXD ©OpMyab. [aif ro-
BOPHTD, YTO 3aMbHA Bb HUXD OIHOTO TEPMUHA APYTUMB
umbia cBouMb nocabACTBiEMB NOpaXkeHie MCTHA.
Jluno, nmymee Ha cyab BosHarpakieHis 3a yGhITKY,
NPUYMHEHHHE €r0 BHHOTPANHMKY noapbssiBaHieMD Bb
HEeMD J103B, He Bnpasb ynoTpe6urs cioBo ,103a“ BB
cBoend o6BuHeHIM. 3axoun XII TaGiunb He 3HAOTBH
atoro ciosa. IlosToMy McTens noMmKEeHD NPOU3HECTH
CIOBO HE ,JO3H“, a ,JepeBbs“, Bb NPOTHBHOMB CIHy-
Yab OHD TepAETh CBOA UCKDB **).

Hamnb neuspbcTHO comepikanie To#t OGBHHMTENbHOI

*) JleoHTOBMYDL 142.
**) Institutiones Gai 1V, H.
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GOPMYJI, KOTOPOIO OTKPHIBAICH NPOUECCH B Gpalk-
CKMXD CylaXb, WK Jy4ll€ CKa3aTb Mbl 3HaeMb OLHO
TOXbKO Hauano ef ,hic ego te tangano ut“, uro Bb
uepesonb, coraacHo 3oMy *), 3HAYUTD: ,A NPHHYXK:
nalo tebs, 4To6n THY. Ho #3bp nosgubimuxs Do
speMeHn bBaBapckuxb 3aKOHOBD MH y3HaeMb, 4TO
IEPMaHCKOE MpaBo TPe6oBai0 OTH MCTUA GyKBaAb-
Haro NOBTOPEHiA Bb CBOMXb OOBMHEHISXD pPa3b Ha
BCErAa MPENIMCAHHBIXD 33KOHOMD CJOBB. OTH CH0BA
Bb Iekperh kopoas Tacuino raacars cabayouee:
Ucteun, mmyunit BosppamieHisi NOXUIUIEHHAro, KO-
)KEeHb CKasaTb Ha cyab, o6Gpauiasicb Kb OTBBTUMKY:
»IH HEe CNpaBeLIMBO OTHAAD Yy MEHs TaKo# TO
NpeIMETD M JOMKEHD BO3BpaTHTL MHB ero BwbCrh
Cb TaKUMb TO YUCIOMD COJMEOBD BO3HATPAXCAEHIA.
Ha stu caosa oTBbT4HKD BB CBOIO OYEpekb roso-
puth: L5 He OTHANL y Te6s TaKkoro TO mpel-
METa M HE JOIKEHD Te6Gb HHKaKOro BO3HArpaiie:
His“. Vcreus, NpOAOIKAETDH TOTH Ke AEKpeTd, Xb-
JaeTh HoBoe oGpamenie Kb OTBBTUMKY BB Cabayl-
LMXD BHPAKEHIAXD: ,BO3JeHeMD HAlN NpaBhsi PyKH
Kb cupaseliuBomy cyRy Boio“, mocab 4yero o6b
CTOPOHB OJMHAKOBO MOALIMAIOTH CBOH PYKH MO HA-
lipaBJeHilo Kb HeGy **). Mab npuBelreHHaro orphiska
BUIHO, 4TO y Basapuesb o6BUHEHIE COIPOBOXKAAAOCH
coBepllieHieMb OCBsilleHHaro pexuriedl Abicrsis. Ta-
KOif NOPANOKD NOMKEHD OHTb LIPU3HAHD CTapoAas:

*) Process des lex Salica 143.
**) Tassilo. Decrcta de popularibus legibus. V. 1. (Thonissen
422).




307

HUMB, OTHOCSIIMMCS ellle KO BpEeMEHaMb S3HYecTBa,
TaKb Kakb Bb TOMB )€ IHekpeTd b BcTpbuaems
sanpelleHie OGBHHMTENIO NPOM3HOCHTh Ha Cynb MHylo
®OpMYaAY, KpoMb BHINEnpuBeleHHOH#, Bb BHLY TOTO,
YTO Bb ThXb, KOTOPHXB MNPOAOMKAOTH AEPHKAThCA
no O6HYalo, 3aMbBTHH CABIB UPEXHATO A3HYECTBA.
Yto npousHeceHie OGBHHUTENbHOR GOPMYAB CO
IIPOBOXIANOCH CoBeplIeHieMDb u3BbCTHaro obpsia He
y OXHMXD TOAbKO Basapuess, HO M y Ipyruxs rep-
MaHCKMXD ILIEMEHB, Bb 3TOMb yGhikiaerps Hach Pu-
nyapckas IIpaBaa, kotopas ynoMuHaeTb O NPOH3HE-
CEHIM HMXb Halb MOUIAMH M Nepelb aATapeMdp ).
IIpusnasas Bb ThXb JaTUHHU3HPOBAHHHXD IE€PMAHCKUXD
cloBax®b, Kakif nonamaiorcs 8 MansGepckoit raocch,
TEPMHHH YNOTPeGUTENbHHE Bb COTEHHBIXD CYNaXb,
3oMD 10MaraeTh, 4TO MPOU3HECEHIe UXB GHAO TAKKe
06s13aTeNbHO, KaKb M NOBTOpEHie, GyKBa 3a GYKBOI
vopMyan puMckoit legis actio. Korxa nosozoms kb
HCKY Oblib yBOA® KBMB JuGO Gyras (taurus qui gre-
gem regit), HCTeudb Bb CBOEMD ,tangano“ NOMKEHD
6Ll ynoTPeGHUTH MO OTHOLIEHII0 Kb HEMy Ofuca-
TeAbHOE Ha3BaHie npenBoiuTest Boiickd (chariocito,
cherecheto). TouHo Takke, roBopsi 06 yKpaleHHOH
osub, ucreus o6s3anb GuAD HasBaThb ee ,lauxmada“
uau nroscimada“, T. e. ,IMTAIOWAACH TPYLIAMH KIU
TpocTHUKOMB®. [last cobaku 0603HAYEHIEMD HNOMKEH-
CTBOBAJO CAYXXHTh BHpAXKeHie ,NpUBHYHBIA Kb nbnu*

*) Lex. Rupuaria tit. LVIIL. §. 19. (Walter 1. 182). — Sohm
llepeBoluTh cAvBO ilsacia, BCTphuyawuieccs b TeKCTh croBamu
»TO, YTO NPOHCXOAUTDL Y CBATHXDL MBCTB. (149 CTp.).
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(repshuovano), a Aisi oneHS—,HOCHTEAD 3HAKOBB“
(troovido) u t. 1. Ilomo6HO TOMYy, KaKb M Bb puM-
CKUXD CylAaxb, 3aMbHa OIHOro U3bITHXD CIOBD ApPY-
runMd umbaa coMMb Heu3GhiHHMD nocabacTsiems
OTEPI0 UCTLOMD €ro UcKa *). JTa Joraiaka Kaxercs
Hamb THMD 6ourbe 1IpaBAONONOGHOI0, YTO GOPMATHIMD,
TaKb HarJsJHO BHICTYMAIONLA B PUMCKOMD npotecch,
LaJNeKO HE COCTaBASAETD UCKIIOYHTENbHON OCOGEHHOCTH
ero oaHoro. Msub HenasHO yKasanrb Ha TO, YTO 3Ta
yepra ph3Ko BHCTYNAETD U Bb APEBHEMD HPJIAHICKOMD
upounecch **). Bp cBolo oyepenb, MH CYMTAEMD BO3-
MOXHBIMB YKa3aTh Ha CYILIECTBOBaHIE ®OPMANM3Ma M
Bb npouecch CIaBAHCKOMDB; M Bb HEMb OGBMHEHIE
WCTIOMD OTBBTYMKA €CTh aKTh ®OPMaJbHLIA: coBep-
Liasi €ro, UCTEI'b IPOUSHOCHTD OCBSILIEHHYIO OGHYaEMb
WIK 11I0M0XKEHHYIO 3aKOHOMD ®OPMYIY, OTCTYNIMTb OTD
KoTopo#t oHb He Bnpasb. BoTh Kakb ONUCHBAETD 9TO
upoueccyansHoe nbitcreie Psaxp 3emckaro npasa
Yexosn. Korna 065 cropombi cTanyTs Ha cyab oaxa
IIPOTHBD JIPYroff, TOrAa alBOKaTh HCTUA NOMKEHD
ckasatb: ,llanp cymes! Mory aum 4 npemnoxurtn
)Kano6y Ha... (HaswBaeTh MCTuUa no umenu)“. U koraa
CyIbSi CKaKETD: ,MOXellb“, TOrAa aiBOKaTh JOKEHD
cKasath: ,llaHm! npomy BhCAymaTh Xano6y: Takoit
TO, OTTYAa TO, XAJIYETCs Ha TaKOro TO, OTTYAA TO,
Ha3biBaeTh 06B CTOPOHH 1O MMEHAMB, YTO OHD YOUAD
ero 6parta (KaKb Ha3blBAICS M OTKyma) Ha joporb,
Bb MUpDHOE BpeMsi, 6e3b BCAKaro npasa. A eciu

*) Sohm. Reichs und Gerichtsverfassung. Beilage II. 567. 568
**) Maine. Early history of institutions npeanocabauss raasa
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y6iiila cTaHeTh 3alMPaThCi, TO MCTEWb Bb JOKa-
3aTeJIbCTBO OTOBD IOCTABUTL CBOIO JKU3Hb NPOTUBD
€ro XMSHM, Kakb €My NaHbl N0 npasy ykaxyTs“. Ha
9TO 3asiBIEHIe UCTUA cIblyeTd Bo3paxeHie oTBbTYMKa,
KOTOPHIMB ¥ OTKPHIBa€TCS TO, YTO Ha A3HKH cospe-
MEHHaro nporecca W3BbCTHO NOAD HAUMEHOBaHIEMb
,CylAe6Haro cabacTaisfi“ *).

Ewe Harasawbe BHCTynaers O6GpsNOBas CTOPOHA
OGBMHEHIs' Bb MCKAaXb O BOSHATPAXKILEHIH yOHTKA, IpH-
YMHEHHAro calamb, Jyrams, Ipylamb 4 T. A. B ato-
ro poaa Ibiaxp OGBHHEHIe NPOU3BOAMTCS MCTIOMD
Npelh KOMODHMKaMH, Ha CaMOMBb MECTH npasoapy-
wesris. Cratbu ord 50 10 59 Yemckaro Psina sakiio-
4aloTh Bb ce6b Ha 3TOTH cyeTh Cabayiolee nocra-
HoBjeHie: CTOPOHHI, CHIS BEPXOMD Ha KOHSAXD, OXKHIA-
I0Th Ka)kasi NPUOHTIS KOMOPHUKOBB. IlpM mxb npu-
6IMsKEeHIM, McTelsb OGHaXKaeTd roJoBy ¥ Thao no mae-
Y4 M CXONUTH Cb Jowand. 3athub CTYNHUBb MpPaBoio
HOTOI0 Ha 3eMJI0, KOTOPO# NpHYMHEHD GhlIb Bpelb,
OHD npousHocutd: .llocaw, cayuwaire, TaKoi# - TO
(npu S3TOMB OHB YKa3HBAETD Ha OTBBTYHMKA NANBLUEMD,
O0BsCHSAA OTKyla OHBD POAOMD M KaKb HA3HBAETCH)
anbes npuyuuuas MHB Bpens (onpenbiasers KakoH
MMEHHO), a Bpelb TOTh i CTaBMiO BO [00 WM 200
rpuseHd cepebpa (uiu Goabe, cMOTps MO TOMY, Ka-
Kasi cymMMa o6osnayeHa Bb Xano6b). ,Orebryuxs Bo3-
paxKaeTb Ha 9TO, CTYNMBLIK XbBOIO HOTrOIO HAa TYXKe
semmo: ,CaymaitTe, nocxbl, 3TO MMyLUIECTBO MOE€, HE

*) Upanuwesn, 116 u 117,
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ero. A ecau ucreusb, OoGBABAAS NUPUTSA3aHIE HA OTO
uMyllecTso, AbicTBETeabHO uMbeTs Ha Hero npaso,
TO sl BbIAAIO CBOETO NPOTMBHUKA YpSIHMKaMb BB 300
nensseit*. Torma ucrenn nomkewn ckasatb: ,Cay-
ajiTe, KOMOPHUKM: si €ro 1103Balb Kb CYARy, Sl €ro
M BHAQIO YpAIHUKAMDb NPAKCKUMD Bb 300 lEHsA3€H".
Tyrp orebTuMKD BB Apyroit pash KOWKEHB CKa3aTh:
»A 2 Buzaio ero B» 600 nensseif“ u ucreus Bb APY-
roff pasb NOKEHD CKa3aTb: ,i si BHAAO ero Bb 600
nensiseil“. Bp Tperiit pasb roBopurds OTBETUMKD: ,A
s €ero BHJAlo Bb QOO NeHs3ei“, U HCTEUb TaKKE Bb
TPETIHA pa3b TOBOPUTD: ,M 5i €ro BHAAID Bb QOO NEHs -
seit’. Tyrp pb yerBepTHit u nocabuuiit pass oTBbT-
YUKD JOMKEHD CKasaTb. ,A sl €roBHJAIO Haorpe6nb“
(Toxe, 4TO moTokd M pasrpaGienie ,Pycckoit IIpas-
AH“) U ucTeUdb Bb nocabiuiit pasb AOMKEHD CKA3aTh:
»# 5 TaKXKE BHJAIO €r0 Ha orpe6n“ *). )
»PAlb 3eMckaro 1pasa Yexopp* He FOBOPHTH Nps-
MO, YTOOH yNylNeHie UCTLUOMD MAM OTBBTYMKOND OX-
HOMl U3b BHIIE NPHUBEIEHHHXD ®OPMYNb UMBAO CBoO-
UMb nocrbactsieMb norepio Mcka. Ho Takoit BuBOAD

°) Majestas Carolna gaetn cabayiomee o6bLACHeHie CAOBY
»ohréb®: hoc est in aequivalinti summa pecuniae traditionbius
supradictis et aestimationis totius hered itatis; quam non licet
per partes ipsas transgredi in ipsis traditionibus quoquo mo-
do“—u3b yero BuLHO, 4TO Ohréb GuaL pasHO3HAYHTEXEHDL KOH-
oucKauiy Bcero mMyuecrsa (Sirecec Svodzakonuw slovans-
kych. 508)

Usauuwess. Mepeponv ,Pama“. 135 crp. Thxe nocraunos-
JeHis 3aKmoyaeTs Bb ce6b u Majestas Carolina. 1346—1348 rr.
(Jirécek Svod. 507 crp.).
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npsMo crbAyers H3b COUOCTaBJEHIs lpHUBEIEHHOI
CTaTb¥ Cb PHIOMD IAPYIHXDb, Bb KOTOpPLXD CTporoe
TOCIIOACTBO ®OPMANH3MAa BB npolecch Bhpaxaercs
Bb TPEGOBaHIM, YTOGH NPOLECCYANbHHS GOPMYIH M
IPOLIECCYaAbHHE CUMBOJIH CTPOIO COGMIONAEMBI Gbliy
CTOpOHaMHU [OA'Db YTPO30I0 NoTepy UcKa. Ilpousnocurs
JM NPHCATY ONH2 M3b CTOPOHBD MIM KTO-IMG0 3D
UPUCSUKHUKOBD: U Bb TOMbB U Bb APYroMd ciaydad omu-
HaKoBO OLIMOKa Bb NPUCKHOHK oopMyadh BeleTd Kb
norepb npouecca *). TouHo Talke npu coBeplueHin
TOrO CHMBOJMYECKAro AbiCTBIi—Yylapa MO ILIaThe
UCTIA O HOJy NAaThs OTBBTYMKA, KOTOPHMD compo-
BOXKIaeTcs Ha cyab cosHaHie nocabmmsaro Bb» cay-
yab npomaxa, T. €. KaxIui pasb, KOrAa ILIaThs OXHO-
ro He NPHUAETCS NPAMO HA [OJY APYTaro, CyXbH COrJla-
CHO CT. [Q-0if NPUCYXAIOTD BUHOBHOrO BB NpoMax’h Kb
uoreph npouecca. Bp Buiy Takoro 6e3ycJoBHaro ro-
CLOACTBA Hayala ¢opMamusMa Bb emckoMd npas,
HeAb3s He NPHU3HATh, YTO M NPOM3HECEHIE BHIIlE-IpPH-
BEACHHHXD ®OPMYJb CYMTANOCH OO0S3aTENbHHMbB, U
YTO CaHKMieil Takolf 0653aTENLHOCTH SIBISIACh HEu3-
Gbwao cabmosaBulas 3a MXb YNyIUEHIEMD noTeps
upouecca.

U takb cpaBHMTEABHOE U3Y'eHie NaMATHUKOBD apiii-
CKMXD 3aKOHONATEALCTBD TPHUBOAMTD Kb TOMy 3a-
KJOYeHilo, 4TO Bb JpesBHeMd npouecch oGpunenie
OTBBTYHKA UCTLOMD GblIo NBHCTBIEMD GOPMalbLHEIMD,
Bch 4aCTHOCTHM KOTOParo GHIM CTPOrO BHIHYXA3EMb!

*) CM. CT. 22, 23, u 34 ,Pana‘.
24*
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32KOHOMD, TPO3MBIIMMD Hepbiko norepeio ucka TO-
MY, KTO Ha)K€ HEVMBILIAEHHO YYCKaNh OIHY U3 HUXb.

CnpammnBaeTcs Tenepb, MOXHO JH yTBEDPXAATb ITO
M N0 OTHOLIEHII0 Kb OCeTMHCKOMYy nponeccy? dop-
MaJu3MDb Bb OCETHHCKOM® Npolecch nposiBasercs He
CTOABKO Bb TPeGOBaHIM CTPOraro COGMONEHIs pa3b
Ha BCEerfia YyCTaHOBJEHHHXB MNOPSIKOBD OGBMHEHIs,
CKOJbKO BB 3alUTH NPHUCSKHBIXD GOPMYNb M CHMBO-
An4ecKuxb ABACTBI onpenbIeHHOI0 CaHKIIEIo, Ja1eKOo
OJIHAaKO HE CTOJb CTPOTON KaKb Ta, KaKylo Mbl BCTPh-
yaeMb Bb JIpeBHe — yemckoMb npasb. Mu Bunb-
IM yXe, 4TO H3BBCTHHE CHMBOJH SBASIOTCS OCO-
GeHHO CBsleHHHMM Bb Traasaxb OceTuHB, HO 4TO
MMU MOTYTH OHTb Bb OJHOMb CeMeiCcTBb WIM BB Of-
HOMD aynrb—olHM, a Bb ApyroMb—ipyrie. Toxe Mo-
eTb GHTh CKa3aHO X O NPUCHKHEIXD GOPMYJaXb.
Tpe6ys oTh OTBBTUMKA KIATBEHHArO 3asBAEHIA MCTH-
HH Cb COGMOJEHIEMb MHHXD CHMBOJIOBD MIH NMyTEMD
NPOM3HECEHI IPYrUXb CIAOBB, HeXeam Th, Kakie
SIBASIOTCS CBSILIEHHHMHU B I1a3aX’h NOCHBIHATO,UCTELD
PUCKyeTD LOTEpATb HCKB, TaKb Kakb OTBBTYMKD He
6yleTd CYHTaTh Ce6si CBS3AHHHIMD [OBOPHTH MCTHHY.
OceTuHCKOE NpaBO TpPOJMBAETD TAKUMB OGPa3OMB
cBbT® Ha UCTOYHUKD TNPOUCXOXIEHIs Toif o6sa3a-
TEJbHOCTH, KaKylo NpPU3HAOTH pHUMCKOE, TrepMaH-
CKO€, KEIbTHYECKOE M JAKE CIABSHCKOE IMpPaBo 3a
IBACTBIAAMM CTOPOHD Ha CyAb M NPOM3HOCHMEIMA MMM
oopuynamu. 11 5 u apyrie ne MoryTds 6uTh 06O AEHN
NOTOMY, 4TO OJHM CBSI3BBAIOTH COBBCTHL TOrO, 4bC
cosHanie Tpe6Gyercss Ha cynb. CropoHa MOXeETH H3-
6paTh M IpYrylo ©OpMYJy NPHCATH, OOPaTHTbCS M
Kb MHOMY CHMBOMYy; HO Bb 3TOMb calyyad BecbMa Bb-
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postHa noreps eio ucka. CroudTd, OAHAKO, TAKMMBb
©aKTHYECKUMD OTHOLIEHIAMD NPOLEPXKAThCS Bb Teye-
HiM psafa nokoxabuilt, u o6Hualt, npuHUMas Ha cebs
OXpaHy 4YaCTHHIXD HMHTEPECOBH CTOPOHD, NPUIAETDH
UMD XapakTepb o6s3aTeibHaro mnpasuia THMB, uTO
NPHU3HAETD NOTEPIO HCKa NOCTOSHHEMB NoCABACTBIEMD
HEBHINOJHEHI CTOPOHAMH BHICKA3aHHAro UMb TpeGo-
BaHifl. Y CTaHOBJEHHHII HaMM BHIBOLXD He JHIIEHD 3Ha-
YeHisl, Takb Kakb UMD MOAPHBAETCS OFHO U3 ThXb
NOAOXKEHI#, KOTOpoe GOJbIIMHCTBOMD COBPEMEHEHXD
MCTOPHMKOBD NpaBa NpU3HAETCA 4YyTh HE O6e3yCJaoB-
Hoft akcioMo#t. SI pasywmbio TO, uTO @OpMaM3MB
COCTaBASI€TH OCOGEHHOCTb NEPBOGHTHAroO mpouecca.
Ecau-661 310 GEIO TaKb, TO M Heo6xoauMo BCTph-
THAMCh OGN Cb HUMB BB BNOAHD BHIpaGoTaHHO! M 3a-
KOHYEHHON ®OpMbB H BB OCETHHCKOMB CYyIb, KoTO-
pbiff, KaKb OCHOBaHBHil Ha nocpenumtiectsb, scero
Goxbe NpUOMKAETCH Kb NEPBOOGLITHOMY. A ME}ILy
THMB, HI Ha CTapHHHEIXD Cylaxb Bb Jlaromb, um
Bb COBPEMEHHHXD ayAbHHXD Mbl HE HaXONMMDB HH-
Y€ero, 4To-6bi XOTH M3JaJH HANOMHHAJIO HaMb CTPO-
rocTb, Cb KaKoOlf pMMCKOE€ NpaBo KapaeTb 3ambuy
MCTLOMBD OXHOTO cioBa IpyruMb. Mcreus uiau o6u-
JKEHHHIt, TOBOPUTD TIHb Iloadh, npenbsBiseTs Ha
C/l0BaxXb CBOM MCKD MJM XanoGy, KOTOpas Bb HacTo-
sillee BPEMs 3aMMCHBAETCSl CEAbCKUMB MUCAPEMD HIH
NPUYETHUKOMD BB TaKb HA3HBAEMHH ,)KypHaIDB* *).
Ilpo6bras oTu >xypHaib s HU pady He BCTPbTHAD BB
IMXD YKa3aHi Ha TO, 4TOGH Bb CBOUXD OGBUHEHISAXD

*) Crp. 213.
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UCTEl'db JOMKEHD OHIb NPHAEPKHBATHCH pa3b Ha-
Bceraa onpeabaeHHNXb ®opMyab. OHb M3Aaraets Bb
HUXD O6CTOATEABCTBA XbAa, KaKb 3HAETH M KaKb XO-
4eTh, — YHOTpe6ass TH BHpaXKeHis, KOTOpHA eMy
NpUIYTh Ha yMb, MNepeGHBaEeMHil HEOAHOKPATHO BB
CBOEMB Pa3CKa3b NpPOTHBHOH! CTOPOHOIO MAH CaMHMH
CyIbsiMH, TPEGYIOIHMH Y HEFrO HOBHXD Pa3bACHEHIN.
3w pascnpoca cTapukOBD fi y3HaXb, YTO TaKaf e
cBoGoAa BB BHGOpPH CIOBD M BHpaXEHI! NpH3HABAAAChH
32 MCTUOMD M BB CTapoiaBHMXb cyiaxs Ocerunn
Bb NEpIOLb, NPEIUIECTBOBABINA pPYCCKOMY BAQMH-
uectsy. I 370 HeynAMBHTEABHO, €CIH BCNOMHHMTBH, HUTO
CYAH 3TH ObUIM NOCPEHRHHIECKUMH CYNaAMH, M 9TO KaxK-
IHiit, HA KOMB TOJBKO OCTaHaBJIMBAICA BHOODD TSKY-
muxcsi, Mors cabaatecs nocpeanaxoms. Popuaiusms
BB npouecch oyesBMIHO mNpeAnoaraeTs Bb CYAbAXD
3HaKOMCTBO Cb BHHYKIAEMLIMH MMM ®OpMyJAaMu, a
TaKO€ 3HAKOMCTBO TaKXKE Mal0 MOXETH G6HTh Jo-
CTOSIHIEMb KaXXAAro M3b rPaKIaHb, KaKb H 3HaHie
3aKOHOBB, HeBbAbHIEMD KaTOpHXB, Kakbh 3HAUHTCS V
HACh, HHKTO HE MOXETDH OTTOBOPHTHCS

TakuMb 06pasoMd OCETHHCKOe MpaBo OpocaeTh
IOBHI CBBTD Ha BOMPOCH, KOTOPHI BChMH mnpH3HA-
paeMb Gblrb Goabe uan Menbe phileHHBIMDB; OHO O6B-
SICHSIETh HaM'b NMpHYMHY, MO KOTOpO#t u BB Pycckoil
IIpasnb, Hanp., MH HE HAXOIMMD HHYETo MNOAOGHAro
puMcknMD legis actiones M XaeTd NpaBo yTBEPXKAATh,
4TO ®OPMANM3Mb Nponecca—ckophe JoKa3aTeabCcTRro
66abiieli WAK MEHblleld BHPaGOTAHHOCTH NpaBa, He-
KeJqd Hao6opOTh.

B coppemennoms npouecch ucrens ne noiAeKUTH
Zenexciot  otphrcreenHocTH BB cayyal Heocrosa-
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TEILHOCTH ero ucka. Toro >xe Hexp3si CKasaTh O
apesrens npouecch. Bapsapckie 3akoHH HajaraioTb
u3BBCTHHII mTPa®ds HA MCTHA, YKJIOHAIOMIArocs OTb
SIBKH B Cyl'b, BBPOSITHO NIOTOMY, YTO BHASATD BB 3TOMb
Chb €ro CTOPOHH MOAYAJIMBOE TNpH3HAHIE NPOU3BOAL-
HOCTH OOBMHEHISl, 33 KOTOpPO€ OHb M MOLIEKHTD
orsbrcreennoctu. Takw, nanpuwbps, Punyapckas
IlpaBaa npurosapuBaeTs Kb WITPady Bb 15 COAMAOBD
UCTLA, KOTOPHA HE SABWJICS OH BB CyXb NO COGCTBEH-
Ho#t Bunb *). Eme onpenbaennbe BhCKasmBaloTCH Ha
3TOTH CYETh JPEBHIE NAMATHUKM CIABSHCKAro npasa.
Bb npusuineriu, soinanHoi OTTOKapOM®D LyXOBEHCTBY
TNPAXXCKAro Hione3a, MexJAy NpoYMMb 3HAYUTCH, YTO
€CIM UCTEND HE Bb COCTOSIHIM O6ylNeTh OGOCHOBAThH
cBoero oGBHHEHISA,, TO CyXb Bnpasb npuroBoputh ero
Kb WITPady Bb 300 IuHapieBdb **). Eme Goabe cTpo-
ria Mbpu npuHMMaeTd BuHOROABCKIf cTaTyT®, NO-
CTaHOBJfAA, YTO BDH HTOMB Clyyab HCTens NomkKeHb
YIIATHTb Ty K€ MEeHIo, Kakas nara 6u Ha otsbrumka
npu AbitcTBUTENLHOCTH OGBUHEHIS **%).

O6uynoe npaBo OceTHHb He 3HaeTh NOJOGHBIXD
MEpB; W 3THMD OGBACHAETCA BO3MOXHOCTb Bb XD
cpenb caubixp HeonpenbieHHHXD OGBMHEHIR: noO
OJIHOMY NoRo3pbHII0 Bb HEGAArOHAXEKHOCTH, BB Ayp-
HOMD xapakteph. Bw caydasaxp Kkpaxu cxota Hau
yroHa Joinaneif, 10BOJLHO 4aCTO NOBTOPSIOMIMXCS Bb
OCETHHCKOM®B OHTY, noTepnbaiiit Bnpasb o6paTHThCs

*) Lex Ripuaria, tit XXXII. (Walter. 72).

**) Privilegium ecclesiasticorum 1226 d. falsus accusator nobis in
CCC. denariis condempnetur (Jerecck. Svod. 195).

***) Bunonoanckiit cTaTyTs, b neperond r. Aruda, cr. 38 u 46.
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Kb JMIO6GOMY M3b CBOMXD CONJIEMEHHMKOBD Cb cabry-
OlMMD 3asBAeHIEMb: , ][50 Moe HMKyNa He HOMKHO
HanpaBAsATLCH OTD TE6s; cepiile MOe HECNOKOHHO Bb
OTHOIIEHIH Kb Te6h; nonospbsath MHb Hekoro, kpomb
TE€6s1; NOTOMY s Tpe6ylo BHMNOJHEHIS TOGOI0 O6H4Yas
crpanbl. Tors, koMy cabiaHo Takoe oGpaueHie,
CYUTAETD CeOSl OGSA3AHHHIMD SIBUTHCS Bb CyLDb M IPH-
HATb 315Cb OYHCTHTENbHYIO NPHCATY, ONMHD WIH Cb
GOJBIIMMD MK MEHLIIMMD YUCAOMD POACTBEHHUKOBD *).

Bbs onsoM®b Toabko caydab umel Bctpbuaemcsas c¢b
®aKTOMD TaKON OTBBTCTBEHHOCTHM, UMEHHO BB TOMb,
KOrja OGBHHEHie NPHHUMAETD Ha ceGs NOCTOpPOHHee
MCTIly JMIE, Ha MpaBaXxb NOHOCYMKA WM KOMJ3Ora,
HO BB 3TOMB cayyal umbers mbcTOo BO3Harpaxciesie
KaMI30roMd He oTBbTyMKa, a caMoro MCTua Bb pas-
ubph nbun ucka.

I11. Cyae6noe cabacrsie.

3a o6BuHeHIeMb, Bb COBpEMEHHOM® Tnponecch Ha-
CTymaeTd TO, 4TO NMPHMBHIKAM Ha3HLBaTh CYyNeGHBIM®D
cabacteiemsb. Hamm ycrasw (cr. 082) Bunars 3amauy
cyae6Haro cabuctsis Bb pascmorphbmin ¥ npopbpkb
I0Ka3aTelbCTBD; 32 HUMDB CablyeTd ClIOBECHOe mpe-
NUpPaTeAbCTBO CTOPOHD, N0 OKOHYaHIM KOTOPAro CyAbH
OIHM WIM CbIPUCSYKHBIMM TIOCTAHOBASIOTH CBOJ NpH-
ropopb. TakoBb COBpEMeHHHIl NOPSANOKD Hepenosa-
His JanrbHBALMXD cyleGHbXD AbCTBIM, cAbRylomuxs
3a o6suneHieMb. Cnpamusaercs Tenepb, u3sbcrens-

*) llanaess. Crp. 3.
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AW OHD TaKXXe ApPEBHEMY Mpoleccy U, Bb YaCTHOCTH,
OCETHHCKOMY”?

Ilo umblomwmmcsi B MOEMB PacnoOpsHKEHIH JaHHbBIMD
OKa3biBa€TCsl, YTO Bb KOPEHHOMb OCETHHCKOMB MpO-
uecch, 3a o6BUHEHIEMD CABIOBANIO NPENHPATENbLCTBO
CTOPOHB, 1O OKOHYaHIM KOTOPAro CYAbH NPOU3HOCHIH
ycloBHOe philleHie Ha TOTD Caydall, eci cyheGHoe
cabrcTeie, crbroBasiliee 3a NPHrOBOPOMB, OKaKETCH
HeGJAronpisATHHMD OGBUHAEMOMY.

1 taxs, He cabacTsie, NpenUpaTeJLCTBO CTOPOHD
H NIPMrOBOP,” 2 NIPENUPATEAbCTBO, IPUroBOPD U caba-
CTBIe—TOPANOKD, Bb KOTOPOMD cMbHsAIOTCA OTABJb-
HBISE CTalld OCETHHCKAaro npouecca.

Ilo npexbsiBACHIM UCTHOMB €rO >KaloGhi, FOBOPHTH
r. lloaos, cabayers OTBHTH Ha Hee CO CTOPOHH
NOACYAMMAro MAM OTBBTYMKA M HOBHISI BO3PAXKEHIA CO
CTOPOHH MCTUA MK OGWKEHHaro, 3aThub HaunHaeTcs
COBEpIIEHHO CBOGOIHEIA PasroBOPd MEXAY CTOPOHAMH,
Bb KOTOpHIit BMBIIMBAIOTCA M MXD PONCTBEHHHMKH, Bb
CONPOBOXXAEHIM KOTOPHXb CTOPOHH OGHKHOBEHHO
sBasioTcs Ha CyAb. CylbH CAyWAOTh M CTapaloTCs
N0 BO3MOXXHOCTH MOAIEPXaTb HBKOTOPHI NOPAAOKD
BB 06MbHb BospaxeHiit *). Koraa, Ha OCHOBaHIM 3TUXD
NpenupaTeAsCTBh, CyAbH NPUAYTH kb yObiaenio, Ha
ubeit CTOpoHb JeXHUTH BMHA, OHM NPUCTYNAOTD Kb
NOCTaHOBKD yCJAOBHAaro npHroBopa, CYIHOCTb KOTO-
paro CBOIMTCS Kb onpeabieniio NeHu Ha TOTb Caydai,
€CIM yKashBaeMas MMM Bb NpUrosopb BUHOBHasi CTO-
POHa (cMOTPsi NO O6CTOATENBCTBaMD NbAa—OTBETYMKD

*) lloaosn, 213.
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MAM MCTEN'’b) He NpHBEAETh NOCTATOYHHXD JOKa3a-
TEALCTBH BB CBoe onpasjadie. Ecan cyspu npr no-
ctaHoBkbd phmenis He Bb COCTOSHIM GyXyTH AOCTHT-
HYTh €IMHOIJacis, TO Bb 3TOMB CAyyah OGHIKHOBEHHO
cabayerd BHOGOPH HMH H3B COGCTBEHHOM Cpelbl Yeno-
Bbka, no obmemy ux» y6bwaeniio, HauGoate cmpa-
REJUINBAro U GE3NPHCTPACTHAro, NpHroBOPY KOTOParo
ORM Hanepexdb OGBIIAITD NOAIMHHTLCA. JTO JHLO M
onpenbisers COGCTBEHHOIO BAACTBIO, KaKb pasubpsb
NEeHH, Takb ¥ TO, KaKasg M3b JABYXb CTOPOHDB, OTBHT-
YUK'D WIH HCTEN'b, 0653aHA NMPHHATL Ha ce6s Gpems
noxaswiBanis. Ecau, no ero uwbHilo, BuHa Ha cTOpoRb
MCTIA, TO NPHrOBOPH €ro IIaCHTh Takb: OTBHTUHKD
NOMKEHD HOKasaTh CBOIO NPABOTYy TaKMMb TO CpeX-
CTBOMB—OGHKHOBEHHO COGCTBEHHOIO NPUCATOIO H NPH-
CAroi0 GOJbINAro MAM MEHBIIAro YUCAa POACTBEHHH-
KoBb. Ecam e Bao60opoTH, €My NOKAKETCSH, €TO
OGRUHEHIE OCHOBAaTENbHO, TO GpeMs IOKa3HBaHIA BO3-
Jaraercs Ha HCTHa *).

[-up Illanaess yTBepxmaeTs, npasia, uro Ocern-
HaMDb He U3BBCTHO NMpHHECEHIe NPHUCATH KCTHOMB, HO
TaKoe MHbHi€ NPAMO NPOTHBOPBINTD GAKTY NOCTAHOBKH
ayJbHHMM Cylamu phbuleHit o TOMB, 4TOGH NpHCATa
NpHHATA GHJIa HCTHOMDB M €ro poicTBeHRMKaMH. PHa-
KOCTh CAY4Ya€Bb, Bb KOTOPHXb HCTElb NpPH3LIBAETCS
JUYHO Kb NPEACTABAEHIIO JOKa3aTEIbCTBb, OGBSC-
HAETCS, KaK'b MBI TI0J1araeMb, ThMb 06CTOATEALCTBOMD,
yto y OceTuns, ocobenno b Ibaaxp o BoponcTsb.

*) Noasn, 214.
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BCETO 4Yalle MOBTOPSAIOMMXCS, YCTAHOBHACS OGHYaM
nopydarth CBUABTENIO NpaBOHApYLIEHIS BEJEHIE BCEro
Ibaa Ha cyad subcro merna. Ceunbrens craHoBUACS
TaKHMDb OGpa3’oMb AOKA3YHKOMD K NPHHMMAND Ha ce6s
BCh XJONOTH N0 Abay, OYEBHAHO HE JAPOMDB, a MOAD
yCAOBIEMD BO3HArpaXkKIE€Hiss €ro MCTUOMB W3Db TEHH
otpbramka. apantielo mctny BB AOGPOCOBBCTHOMD
UCTNONHEHIM NOKA3YMKOMb NPUHATHXD Ha ce6s 06s-
3aHHOCTEH, CAYKHAO TO OGCTOATEABCTBO, YTO BD CIAV-
uah 6esycnburnocTu ero abACTBIl N0 OTKPHITIIO NPaBO-
Hapymurens, IOKasYMKb 00f3aHD ObID HECTH BCIO
Ty OTBBTCTBEHHOCTB, KOTOpasi Bb MPOTHBHOMB CAy4ah
najsa 6u ua orpbrymxa. Ceunbrens-10KasyuKh H3BH-
creads OceTHHaMD NOXD HAHMEHOBaHIEMb ,KOMA3OTa“,
Mui HaxoauMDb ero Bb nponecch u y Apyruxs roplerdb
Kaskasa: KaGapauuuess u Tataps.

Ilpu 4acro#t sambub MCTHA KOMA3OrOMb JErKO 06
ACHAI€TCSA, MOYEMy NpHHECEHIe NPHUCATH HE BO3fa-
raercs Ha ucTHa. Bo Bchxb THxD caysasxs, BB Ko-
TOPHXB MO Cyly NpeICTaBjeHIe JOKa3aTelbCTBb
TOMKHO OHJIO NacTh Ha MCTHA, ero 3ambHseTh
W36paHubit UMD CBUABTEAB-IOKA3YHKD MAH KOM-
A30TD.

[locTaHoBuBIIM CBOH NPUroBOPH, Cylbd HE Cpa3y
O6GBABAAIOTD pasMbpb BO3NOKEHHHA Ha BHHOBHArO
NEeHH, a NpPeABapHUTEIbHO TPEGYIOTH OTh CTOPOHbB,
4106 OHB NMpEACTaBMAH NOpYYHTENeH Bb HCIOAHEHIH
umu cyreGHaro phimeis.

[Topyuurean BHOMPAIOTCS TaKMMb 06pasoMb: poi-
CTREHHHKH OGM)XEHHAro Ha3HavYaloTh MOPYYUTENCMD
KOro HUGYJIb H3h POACTREHIHMKORD OOGMIYMKA, H Ha-
060pOTH. POACTRCHHMKK OGUAYUKA 1A3HAYAIOTH NOpY -
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YUTENEMD ONHOrO M3b POICTBEHHHUKOBD OGHIKEHHAro
Ilopyunteapr npuHuMaeTs Ha ce6s py4aTEJAbCTBO Bh
MCIOJIHEHIH CTOPOHOIO BCETO NIOCTAHOBJEHHArO CyAOMD.
Cgou 06A3aHHOCTH NOPY4HTENb OTNPaBASETH HE la-
POMD, a MOXB YCAOBIEMD BO3HArPAKAEHIS CO CTOPOHM
o6BuHeHHaro. Paswubpb BO3HarpakieHisi Pa3iAMyeHs.
CMOTpA NmOo BaXHOCTH Xbaa. Bb cayyasaxs cuepro-
y6iiicTBa OGBHHEHHBI OTHAeTh NO KOPOBb KawaoMy
u3b nopyuuteneit; 8b MeHbe BaKHHXD Abaaxb—no
osub. Ilnarexs ckoToMb pbako xorma sambHsercs
JEHbraMy.

IIpunuMan Ha ce6s [OPYYHTEACTBO, H3GPaHHHS
CTOPOHaMH JMIIa, Bb NMPUCYTCTBIM cBulbTenelt, Taks
Ha3HBAEMHXD ,,aBl€aCaHD Jarre“, TOPKECTBEHHO 06h
IAI0Th 3aCTaBATb BHHOBHArO BHIOJHUTL onpenbaenie
cyza. BuBie npu stoMd Ha auuo csupbreau, no
ONHOMY Cb K)KIO# CTOPOHH, BD CBOIO OYEpENb 06s3y-
IOTCS HaNOMMHATb NOPYYHTENSAMBD O NAHHOMD HMH
caopb. HakasanieMd nopyuurenio, HEUCNOJHSIOLIEMY
CBOEHt O06A3aHHOCTU CAYKHTD OOLIECTBeHHOe 6e3-
yecrie.

ITo HasHayeHIM MOpyyMTE s, CYEbH, HE OGDbABASAA
emle o pasubpb nenu, Tpe6ylOTD OTD NHIA, IPUIHAH-
Haro BUHOBHHIMDb, OXHOrO U3D HABYXb: HIK OUHCTKH ce6s
OTH OGBMHEHIsi ONHUMD M3b TBx® IbilcTBIit, 32 KOTO-
PHIMHM OCETHHCKOE NpaBO NPH3HAETH 3HAYEHie CyleG-
Haro IOKa3aTeAbCTBa, WIM HEMEICHHOH ymiaTH OG-
KEHHOMY M3BBCTHaro 4ucia KOpoBb, Jollaneil, mau
OBEllb, Kakb YaCTUYHO! pealusaniy NPUHMMAEMAro
UMb Ha ce6s 0653aTeabCTBa. Takoit LiaTexd co cTo-
POHH TIPUrOBOPEHHAr0 PaBHO3HAYMTENECHD NPU3HAHIIO
uM’b npurosopa. [IpoussoacTsoMs €ro MOAYaAUBO KAKD
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6bl 3aKAIOYAETCH TOTD JIOrOBOPB, CONEPIKAHIEMD KO-
TOparo CIyKHTH IIATeXD OTBBTYMKOMB HCTUY 00b-
SIBICHHOW BB NpHUroBopb CyMMsl.

Hbckoabko BpeMenm cmycts, CylibM CHOBA MNPHKa-
3bIBAIOTD OGUAYHMKY JaTh OOMKEHHOMY 3BBCTHOE YHCIOo
KOpOBb, Jollafelt ¥ oens. VM Takh NPOROMKAOTD
OHM NMOCTYNaTh HAa Pa3CTOSAHIM GOJMBIIMXD MIHM MEHb-
IIWXD NPOMEXYTKOBD BPEMEHH, KO ThXDB NMOpb, Moka
6osblias YacTh NeHu He 6ylNeTd BHILJIAYEHA.

OTOTH MOMEHTD CYyAb{ BHOHPAIOTH IS TOrO, YTOOH!
upeanucaTh OGUIYMKY cibiaTh OGMIKEHHOMY TaKb Ha-
3HBaEMOE ,MUDHOE yTOllleHle*, Ha KOTOpPOE NpHIia-
maiorcs Bch yyacTsosasinie Ha cyxb, a Taike M BCh
POICTBEHHUKYM OGIKEHHAro.

Ha sToMd yroimeni# cyibd ¥ OGBABASIOTD, CKOJLKO
OOMIYMKD NODKEHD elle NOILIAaTHTL OGHXEHHOM CTo-
poub.

Iocabansiss OGBIKHOBEHHO OTKA3WBAETCS OTD IOAY-
YEHIs HTOrO OCTaTKa, NApUTh €r0 OGHIYHKY H TOp-
YKECTBEHHO MpPOIIAETH €My OGuly.

Koraa storo He GuBaeTh, # OGHIYHKD BB TO IKE
BpeMsi no 6bAHOCTH He BB COCTOSIHIM GHBAETH yILIa-
THTb BCETO OCTaTKa BB TOTH-KE€ FOLb, TO NPH OKOH-
YaTeJbHOM pacnaath oHB yke 00653aHDb NPHGABHMTD Kb
KankTaly ¥ TNPOLEHTH.

[Ipu 6baocTd o6uEyMKa ymiaTa UMb NPHCYXHCIEH-
HOl Cb HEero CymMbl pascpouusaercs Hepbako Ha
zecarkn ab1s. B aTOMB caywab coamannoe mpuro-
BOPOMDb 0653aT€/IbCTBO NEPEXOAUTH MOXYACH OTD MO-
KoNbHis Kb NOKOABHIO, OTD OTIA Kb CHHY, OTD 6paTa
Kb Opary.

Takosb nopsmOKD cylneGHaro pa3GUpaTEeNbCTBa,
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NOCTAHOBKHM NPUrOBOPA M IIDUBEAEHIS €rO Bb MCIOX-
HeHle, Kakoro OcCeTHHW NEepXKAAUCh N0 BPEMEHH BOA-
BopeHiss Pyccxuxs Ha Kaskasb. Ilpu onucauiu ero,
ME LIPUIEP)KUBAINCH [JIABHHMD OGpPa3oMb TOIO H3J0-
KeHisl, KaKoe JaHO €My Bb YNOMSHYTCMD YK€ BHllie
JOHECEHIH OHOI0 U3 OCHLIEPOBb FeHepalbHAro mTaba,
u3yyasmaro 6utd OceTund Bb 1844 r.

Cb 3T0ro BpeMEHH OCOGEHHOCTH OCETHHCKAro npo-
necca ycnbam ye 3HAYMTENBHO MITAALMTHCH NOAB
BAIHIEND PYyCCKaro Bo3abicTBif, opraHaMu KOTOparo
OGHKHOBEHHO SIBAAIOTCS COCTOALNIE INPH ayJbHHXDB
cylaxb pYyCCKie NMHCaps, BCEro 4Yaiie u3b MBCTHEXB
Ka3aKOoBb.

OCHOBHHSI 4epTH ONHCAHHArO Nopsiaka ThMb He
seHbe NpoAOMKAIOTD AepKaThcs M Bb Haulk auM. [lo
NpeXHEMY Bb ayJbHEXb Cylaxb HbTD u pbum o
CKOIbKO-HUGYIb NPABUALHOMD INPOM3BOACTBE CyXeG-
Haro crbACTBis, NO NpEXHEMy NpenupaTelbCTBo CTO-
POHD NpeIecTByeTh Pa3cMOTPBHLIO JOKA3ATEALCTBD,
N0 NMpeKHeMy, HAKOHEeWb, 3TH NOKA3aTEeAbCTBA INpH-
BOLSTCA OCY)XIEHHOIO CTOPOHOI0, Yy)Ke nocxb mocra-
HOBKH Cye6GHaro npurosopa, BCErja yCAoBHaro, BCerna
JONYCKAIOWIAro BO3MOXKHOCTb YKAOHEHis OTH HEro,
pa3b OGBUHEHHHI Bb COCTOSHIM OMHCTHTb CE€6A OT®
nogo3pbHis.

ME KOHCTaTHPOBAAH MOKA ®AXTH CYINECTBOBAHIA B
cpend Ocerund npouneccyaibHHXb NOPSAIKOBD, phako
NPOTHBYIQJIOXHHXD COBPEMEHHHIMD.

Hawub npeacroutd Bb HacTosulee BpeMs oTMBTHTH
Bb HUXD YepTH OGIlis ApEBHEMY lipolleccy Booblue
M OGBACHUTb MXD NPOHCXOXIEHIE GHTOBHMH YCAO-
BISIMH.
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Y$up BHipaGorannbe npaBo u3BbCTHAro Hapoaa,
THMB o6CTOsTENbHBE NOCTaHOBAEHIS, PEryaupyiouls
xonb cyae6uaro cabacrsia. He rosops yxe o pum-
CKOMB npoitecch, KOTOpH Bb HTOMD OTHOLUEHIY AAKE
Bb IpesHbitineMb CBOEMD BULE OCTaBIAETD NAAEKO
3a co60i0 JpeBHiff MNOPANOKD CYAONPOM3BOACTBA Y
KeabtoBp, I'epmanuesb u Ciassiub, Mu snpasb y-
TBEPXAaTb, YTO Yy HAPOLOBD OLHOrO U TOroO XK€ IAe-
MEHM 4YaCTHOCTH CyleGHaro cabAcTeis onpenbaenst cb
ThMD Gouablleio NOAPOGHOCThIO, YbMD Membe nepso-
GHTHO peryiupyioliee UXb HpaBo.

BosbMens pas upmubpa Pycckyio Ilpasny u Psaas
3eMckaro npasa Yexoss. B» Pycckoit [lpasad no-
PSIOKB, Bb KOTOPOMB CTOPOHH U CYLb Y4aCTBYIOTH
Bb pascabloBaHiM NpaBOHApYMIEHIA U Bb OGHapYKe-
HIM BHHOBHHKA, NpEeNOCTaBA€HO BNOJHB uXb CO6-
cTBeHHOMY BhiGopy. I'oBops o npenupareascTsb Mex-
1y cropoHamu, Pycckas IlpaBaa noBoabcTByeTcs
KOPOTKMMD 3asiBJAEHIEMb ,,CIOBO IPOTUBY CJIOBa%, T. €.
COCT3aTEAbHO, *) ¥ HUrXD HE yNOMMHAETh O TOMb,
Bb KaKUXb BHPaXEHIAXD OTBBTYMKD JOMKEHD BO3-
PKaTh MCTIY, M KaKOH Ha 3TH BO3paXKEHIS JOKEHDb
nocxbrosars 0TBBTD CO CTOPOHH HCTHA.

Jpyroe abao Yewcwit Psapb. Ilocab Toro, kaxm
UCTelb NPENbABUTH CBOE OGBMHEHIE, alBOKAaTh OT-
Bbrunka pomxeHd o6patuThCs Kb cyavh cb cabayio-
wmMy crosamu: ,Jlab cyaps! nossoamib aM gath
oTBbTD Ha 3Ty orpakieHHyio »xaxo6y?“ Koraa cyns
CKaKETD: ,N103BOAsAI0“, TOTXA alBOKaTh oOTBbTYMKa

°) Pycckaa npaobaa CT. 24. (Byaanoba Xpucromarisi. 49).
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06513aHb CNPOCHTb MCTHA: ,KOTAA CAYYMAOCH NpaBo-
HapylieHie (NOJN0XKHMb, y6ifictBo). Ha »To amBokars
KCTIA JIOKEHD OTBBTUTH: ,TaKOro-ro rofa, Bb Ta:
KOi TO NeHb, Npeib TaKuMB TO HAM nocad Takoro
to npaszauka“. Ilocrb storo amsokatbs oTBbTHMKA
IOJKEHD CNPOCHTh: ,,6BIO-AM ONOBBIEHO O Npaso-
HapyleHI ypsaaHMKaMb?* VI koraa ypsIHMUKH CKa-
XYTb: ,6b10%, alBOKaTh OTBBTYMKA NOMKEHD CIHpO-
CHTb MCTHA: ,MMBID-TM OHD KOMOPHMKA IAsi pa3cab-
IoBaHis y6icTBa?* KoMmopHHKD, O06ficaHHHE npH
9TOMB OHTb H2 JHMNO, TYTh XK€ 3afABAAETD, YTO OHB
BUABAD M YKa3HBAETDH OKPOBABICHHYIO ONEXAY IO
tepnbeiaro. Eciu 6u He 6bI0 Bb PacnoOpsDKEHiH
HCTIA HM KOMODHHMKA, HY OKPOBABACHHOH ONEXIM,
TO OHD BNpaBb OuAb OH OrPaHHMHUTHCS ONHUMD YKa-
3aHIeMb Ha 3€MCKifl JOCKH, T. €. O0COGbisi OO ®HIlAAD-
HBSl KHUTHM, Bb KOTOPHS NO TPeGOBaHIIO HCTIA 3aHO-
CATCS PpesyAbTaTH NpelBapuTeabHaro cabicrsis.
Azngokarp oTsbruMka TpebyeTh 3aThMb NpoYTEHIA
€My >XaloOH, KaKb OHA 3aHECEHa OblIa BB XOCKM, M
ecau Bb o6BuHeHIM oTBbTuyMka Ha cyxb monymeho
6ynerd 4TO JMGO NPOTHBD TOH pejaKiliM, Kakas ja-
Ha Obla Xauo6F BD HOCKaXb, OTBETYHKD OCBOGOXK-
IaeTrcs OTb Aambubitmaro npecabnoBaHis M OGBAB-
JsleTCs HEBMHHHMb. Bb nporusrOMB cCiayyab oTb
o6suHseMaro Tpe6yiots orsbra. OTBETD 3TOTH CO-
CTOUTD BB TOMB, YTO OTBBTYUKD UAN OTKPHTO OOBAB-
AsieTh ce0s HEBUHHHMD, MIM CO3HAETCS, 49TO NpH-
HY}UIEHD OHLIb COBEPIUMTH NPUNUCHBAECMOE eMy Abs-
Hie, 0GOPOHSSCh OTH HACHJISA, 3AMILAA CBOIO XKHU3HB.
OH‘b OKaH4MBaeTb CBOIO phub 3asBiIeHIEMD O XKEAaHIA
IOKa3aThb CBOM CJOBA, KaKb €My NpaBO W MaHH yKa-
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KyTs. Ilocab storo cyne6roe cabacrsie npu3HaeTcs
OKOHYEHHHMB M CyIbH NPUCTYNAIOTH Kb NOCTaHOBKE
NpUroBopa *).

Kak® nazeko oTs 9THXD NOpsAAKOBb KO TOH npo-
CTOTH M GE3®OPMEHHOCTH Bb NpENnHpaTeabcTsb cTO-
POHB, KaKyI0 MK OTMBTHJIM BHIIIE B OCETUHCKOMb NIPO-
uecch u KOTOpPYIO, KaKd MBI CKa3alM, NPeNCTaBISETD
HaMb ONMHAKOBO U Cylonpou3soicTso Pycckoit Ilpas-
1s. Kaxnoe nbitcteie, Goabe Toro, Kaxioe clI0BO
uCTUa ¥ OTBBTYMKA Hamepeld CTporo onpenbieHo;
®OpMa BONPOCOBDH U OTBBTOBD CTOPOHD M CaMlit no-
PANOKD, Bb KOTOPOMD OHM IOJKHH CAbIOBaTh APYr®
3a IpyroMb, BHHYXIAIOTCS Cb TaKOIO XKE CTPOrOCTHIO,
KaKb M oopMa camaro o6pmneHisi. Huyero momo6naro
He BcTpbyaems Mn He BB Pycckoit Ilpasnb, Hu BB
o6biyroMd npasb Ocetuns. OrcyTcTBie ®opManu3Ma
CKa3HBaeTCsl M 3ABCb M TaMb ONMHAKOBO, KaKb Bb
6€30OpMEHHOCTH OGBUHEHISl, TaKb K Bb 6€30OpMEH-
HOCTH ThXb npoleccyanbibixb ABHCTBI#, 43b KOTO-
pHXb ciaraercs cyre6roe cabacrsie. Hama goran-
Ka O TOMB, 4YTO ®OpMaNU3Mb HE U3BBCTEHD ApeBHbil-
ieMy Mpoleccy, noiy4aerb TakuMb 00Pa3oMb HOBOE
NOATBEpXKEHie.

IV. Mocranoska npurosopa.

Ilepeiinems Tenepb Kb pascMoTpbHIO nmopsaka no-
cmanosku nputosoposs. Mbl Ckasanu, YTO Bb OCETUHCKOMD
npouecch cyaeGHoe phiuenie NpeAlWECTBYeTh Npel-
CTaBJIeHilo CTOpPOHaMH oka3aTeabcTb. OHO, TaKb CKa-
3aTh, nepeci‘.l(aen co6oio cyne6Hoe cabacrie Ha 18b

') UbanMens. 117.
25
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9aCTH, 3B KOTOPHIXD OlIHA COCTOUTD BB IpenupaTeib-
CTBb CTOPOH®B M Bb NPENbABACHIH HMH BEIECTBEHHHIXD
JaHHHXD O NMPABOHAPYIIEHIH, €CAM TaKOBHA MMbBIOTCH
Ha JMI0; a Apyras — Bb o6pallleHid Kb Thub cpexa-
CTBaMb, KOTOPHMM JpEBHEE 0paBO JNO3BONAETD 3a-
nono3pbaHOMY ouuiaTh C€65 OTH OGBHHEHIS.

CnpammBaercsi, COCTaBAs€Tb JH 3Ta Yepra OcCo-
GEHHOCTb OCETHHCKAro npomecca M HbT? OTBbTD
IOMKEHD OHTh OTPHUATENBHBIM®.

Bb apesrems npouecch NOCTaHOBKA NpPUrosopa,
Kakp obllee NpaBuio, MPEANOCHIeTCs npenbssae-
HIIO JIOKa3aTeabCTBb. Bb NONTBEPHUIEHIE ITOFO MH
NpUBEJEMb Pslb NAHHbIXD H3h HCTODIM KaKbh FEepMaH-
CKaro, TaKb M CIABAHCKAro mnpomecca.

Mui ykaxkeMDb npexie BCero Ha ToO 06CTOATEALCTBO,
uro Bb Cammveckodt Ilpasxh mnoemuHoxs, BCAKaro
POla CyIeGHH MCNHTaHIs, a TAKXKE NPUCAra OGBM-
HAEMaro M €ro pOoICTBEHHUKOBB, CAbAyIOTH 3a nocra-
HOBKOIO phIleHill Ha PO3CTOsHIM HECKOABKUXD NHell *).
To e momxHO GHITH CKa3aHO O mpouecch Apyruxms
repMaHCKUXD NIEMEHb, HANpUMbpb, ALIEMaHOBD, KaKDb
9TO SCHO BHICTYIA€Th U3b CAbAylomaro Tekcra Aia-
aemanckoit Ilpasan: in uno enim placito mallet cau-
sam suam, in secundo, si vult iurare, iuret **), yro
Bb nepeBont 3HAYMTDH: ,HA ONHOMB CyNEeGHOMB 3ach-
laHl, 1a MOJABEPrHETh OHBb Pa3bUpaTeALCTBY CBOE
b0 a Bb APYTOMb, €CIM NOXKEAAETD, MYCThb NPUHO-
cuTh ouucTUTeabRylo npucary“. [lonxo6uo npurosopy

*) Thonissen, 455.
**) Tit. XXXVI § 3. Toxe nocrauopaserh M Pumyapckas
Npasza, tit 66 u 68.
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OCETHHCKUXD CYNOBB, FepMaHCKoe CyleGHOe phiueHie
SIBASIETCS. YCJOBHLIMB, OHO IIOCTAHOBISETCA HA TOTD
KOHEN'b, €CIM OOMIYMKD HE Bb COCTOAHIM OyreTdp
OYHCTUTb CE6S OTDH NONO3phHIsA Bb BUHOBHOCTH NpH-
BeeHIEMb Bb CBOIO MOJb3Y NO3BOJEHHHXD 3aKOHOMD
IokasaTenbcTBb. Kakb u Bb oceTuHCcKOMD mpouecch,
TaK’b TOYHO H Bb F€PMAHCKOMb, CYIIL$1, IOCTAHOBISIOLI1H
pUroBops, 06513aHb Ha OCHOBaHIM NPENBAPUTEAbHbIXD
NPENUPATENLCTBD MEXIY TSKYUMMUCH BHIACHUTD CeE-
6%, Ha 4beit croponb Bcero sbposrnbe MomxHA GBITL
IPU3HAHA BHHA, U COOGPA3HO ITOMY BO3JOXUTH OpeMs
JOKa3uBaHIA Ha MCTHA wau Ha orpbrymka *). Cka-
3aHHOE O TePMAHCKOMB nponecch MOXETb GHTb 110B-
TOPEHO M NO OTHOUIEHIO Kb cAaBsHCKoMy. Ilpu nos-
HOMB [pOTMBOpBYIM MENLy [NOKA3aHisMU HCTUA X
oTBbTYMKA M NPH COMHBHIM BbD MCTHHHOCTH OGOMXD,
ApeBHill YeulcKili CyXb, a 33 HUMD M MOJLCKi onpe-
2basioTH KpebieMb, OTh KaKod U3b JABYXB CTOPOHDB
norpe6oBath npucsry **). Toif e NpakTUKK NpUIEp-
)KMBaJUCb U pycckie cyin He nanbe, Kakb Bb XVI
Bbkb. JKpe6i#t, no caosamdb r. JIMuTpieBa, KoJro

*) Onposepras unbgie Porre o Toun, 4To BL ApeBHeMDb Fep-
VAHCKOMD cyzonpoussoncTss onus probandi magant sceubao ua
oaHoro orsbTunka, Bapn, a 3a HuML H TOHHUCCEHD, UPUXOLATD
Kb TOMY 3aKJIO4EHil0, YTO IPONECCYaNbHbMD 3aKOHOMNONOKEHIAMD
ubuenknxn [pasan Bcero Goabe orpbyaeTn npaBo Cyla caMmoMmy
pBwaTh BONpOCHL O TOMB, KTO, OTBBTYUKL HAM uCTeuD, 06A3aHD
IPUHATL Ha ce6 poAb 1OKa3yuKa. BTa MHCIb pasBaTa Bapoub
Bb MOHOrpaoiu ,Das Beweisurthell des germanichen Process*
ctp. 41 u caba. u ToHucceHoun BL ero Organisation judiciaire
de la loi Salique, cTp. 454 u caba.

**) Maciowsky. II. gs.

25*
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_ ynotpe6asiics y Hach Aas ornpenbiaeHis, KoMy cab-
IyeTd HaThb NMPUCATY *).

9TO npaBo, OYEBHIHO, NPEANONATAETD Bb CYAbSXD
elle JApyroe Inpaso, BH6opa npu HecoMHbHHOM, BB
MXD TJa3aXb, BAHOBHOCTH "OAHO! U3H CTOPOHDB, ITOH
MMEHHO CTOPOHH JUIsi NPMHECEHIS eio NpPUCATH M
NpeAbsABAEHIS WHOrO BUIAA NOKA3aTEAbCTBB. ’

CpapuuTenbHOe . H3ydYeHie MNDUBOAMTD HACh Ta-
KHMD 06pa3oMb Kb 3JaKNIOYEHIIO, YTO NpaABUAO PUM-
CKAXD IOPHCTOBH — actori incumbit probatio —
OGf3aHHOCTh JOKA3HBAHIA NANaeTh Ha HCTHA, Ja-
JEKO He TMOJb30BaJNOCh Bb JpEeBHEN® nponecch Thub
BCEOGUMMb NIPU3HAHIEMD, KAaKOE OHO HMBETh Bb HO-
soMb. Ecium Bp Hamle BpeMs onHA M3D HbMemKAmXb
IOPHIMYECKHXD NOCIOBMIID B 1aeTh GYyKBAALHHMA ne-
PeBOAD 3TOr0 adopU3Ma **), To 3TO €me He py4a-
TEJAbCTBO TOMY, YTO TaKO# NOPANOKD Belmeil JOMKEHD
CYUTATBCS MCKOHHBIMB. Bappapckie coin He JRalOTH
HM ManbAlIaro OCHOBaHiS Kb TAKOMY YTBEPKAEHIIO.
Ilpunecenie npucsarm OTBBTYMKOMD M €ro POACTBEH-
HUKaMH, MCILITaHIEe: TOro e oTBbT4MKa, a He MCTHa,
OTHEMD MM BOJNOIO YNOMMHAIOTCS MMM Ha KaXIOMb
mary. OCHOBHBafCh Ha 3THXD JAHHHXDB, HbKOTOpHE
repMasuct, c» Porre Bo riash, pbmmauce naxe
YTBEPXJXaTb, YTO Bb NPOTHBONOJOXHOCTh COBPEMEH-
HOMY, JpPEBHI Te€PMaHCKilt Ipolecch, BO3JAraeTsb Bee
6peMsi AOKasmBaHiA Ha oTBbrumxa. Cb 3THMB mONO-
)KEHIeMDb TOTOMY HeNb3sl COIJACHThCH, YTO Npeldb-

*) Xuutpiepn. Hct. Cya. Huer. 262.
**) Dem Klager gebihrt der Beweis (Graf. 453).
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siBleHie Bb H3BBCTHRIXD Cly4asxp IOKas3aTeNbCTBD
ucriomd Bcrpbuaercs yxe Bb CammyeckoMd 3axons,
xpesubiiilews naMATHUKD repuanckaro npasa. Mnave
6bi10 6 HEOGBACHAMO TaKb HacTO HOBTOpSIOllEecs
Bb Lex antiqua supaxenie: ,Si quis hoc fecerit et
ei fuerit adprobatum* *) ,ecau xto cabaaers 31O M
eMy 6yneTd noKasaHO ero nbsamie“. Ouesumuo, cib-
Jasiiit 6ynetd oTpbryMKOMB; cabroBaTenbHO Gpems
IOKa3aTeNbCTBh He MajaeTd Ha Hero. He oH® Hoka- -
3LIBAETD, 3 €My JOKa3uBaloTh. M xTO 3TOTH MOKa-
auiBatomiit? IIpu caMonbsTeILHOCTH CTOPOHB, OTJH-
qaiouledl co60i0 IpeBHI NPOLECCh, KOKA3bIBAIOLIAMD
OTHIOZb HE MOXETH OBIThb Cylb, 3 OAHA U3b CTOPOHB,
M eciu €lo He GyleTh OTBBTYMKD, TO, N0 HEOGXOIH-
MOCTH, MCTEL'D.

Ckasannoe o IpeBHBAIMXD NaMATHUKAXD repMaH-
CKaro npasa JONKHO OHTb MOBTOPEHO M MO OTHO-
LIEHIo Kb cAaBsHCKuMb. CaydaitHoe ydacrie MCTHA BB
xbab npenbsBieHis IOKa3aTeNbCTBD, BCTpbyaeTcCs 1 Bb
apesubitiiems 3akoHoxareabctsb Caassinb; Mbl BCTph-
YyaeMb €ro Bb YELICKOMD npapb npu O6GBMHEHIIXD Bb
pas6osb (ille qui accusat debet iurare)**) u, kaxs obuice
NpaBuJo, He MCKJIOYAIOLIEE BNPOYEMb NPENCTaBJEHis!
JOKa3aTeabCTBb ¥ OTBBTYNKOMD BB cabaylomeit ctatbh
Bucauukaro Craryra 1348 r.: Si aliquis alias bonae-
famae in iudicium pro aliquibus libet violentiis evo-
catur, actor teneatur, quod asserit comprobare; alias

*) Tit. 2—12, 14—17, 19—22, 24—29, 35, 38, 39, 41; 48, 55,
63 u 65. (ToHHCCEHD 441 U 442).
**) Statuta Ottonis. § 32. (Sireéct 491).
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reus tantummodo se iuramento proprio valeat expur-
gare *).

Ilepexons Bb YaCTHOCTH Kb PYCCKOMY INpaBy, Mbl
yKaXeMb NpexAe BCEro Ha cablyioulyio CTaThlo JO-
rosopa Osera cb I'pexamu, Kakb Ha NOKa3aTEILCTBO
ToMy, 4ro onus probandi nanans y Hach Hephako Ha
ucTHa. ,A eMyXb HayHyTb He sfTH BbpH, Ja Kif-
HeTCs 4YacTh Ta, shKe HieTdb HedAThio Bhpw **). Ilo
HallleMy MHbHIIO, BB 9TO# cTaTbh npemsumurcsa cxb-
Lyiouuit cayyaih. OGbikHOBEHHBIH Xonb Abaa TpebyeTn
npucsaru oTBbTYMKA, HO ITOTH OTBBTYMKD, o ThuB
MIM IPYTMMB . IPHYRHAMD, 3an0103pbub BB JHKECBH-
Ibreabctb. llcTend NOKa3wBaeTh HEBOIMOXHOCTD
NOJNOXMUTHCA Ha €ro NMPUCATY, CCHJIAETCH, NOJOXAMD,
Ha TO, YTO OHB M BD NPEKHEE BpEMs MPUCATarb
J0kHO. Bb TakoMb caydab cyad naers npucsary tomy,
KTO MCKalb ,HeATbio BbpH“ T. e. ucruy.

Bw cpoio ouepenb 24 cratbs Pycckoit Ilpasam,
TpeGyolllasi Bb ClyvasXb OOGBHHEHIsi KOro JuGO BB
paHeHisiXb> ¥ no6osAXb, YTOOGH noTepiblLif (KpoBaBDb
MYXXb) MOCTaBMAb CBUABTENsS (BMIOKA), pash Ha HEMD
caMoMb HBTH ,3HaMeHiA“ (T. €. BELIECTBEHHHXD NpH-
3HaKOBD HACHJIf)—OHYEBHAHO MMBETH BB BHAy Caydal
NpenbsBIEHIS JIOKA3aTeJIbCTBh He OTBBTYMKOMB, a
HCTHOMD ***), :

Ho arta cayyaiiHas poJb JOKa3uyMKa, KaKas BhIMa-

*) St. Wisl § 30. (Jirecek. 545).

**) KemurcGepreki#t cnucoks (Baanumipck. Byzanoss Xpucro-
uar. 1. 5. Mpuu. 7.).

***) Pycckas Ilpasra 24. (Bynarosb 4Q) Cu. Taioke cT. 20
Pyc. Ilp.
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JAEeTh Ha JOMO KCTHA TONBKO Bb HBKOTOPHXDB mpo-
1leccax’d, He JOHKHA 3aTEMHATh Nepelhb HaMH Hecpas-
HEeHHO 6onbe YacTHXD Ciy4aeBb, Bb KOTOPHXB BCE
6peMs JIOKa3aTelbCTBB, Bech onus probandi—nagaers
Ha oxHoro orebrymka.

O takomp mnopsankb, kakb 06b o6mewmdb npasunb,
roBopuTh craths 17. Pycckoit Ilpasam, ynomumaio-
asi O TOMB, YTO BO BCSAKAro pofia TsHKGaxb npu He-
BO3MOXXHOCTH HailTu NpHCSHKHMKA (mocayxa), oTBbBT-
YMKD NMOLIEXKHTD MCIHTAHIO XexbsoMb wim BOXOIO,
CMOTPSl MO BaXHOCTH I’bia, KOTOpOE TOJBKO Bb Ca-
MBIXD HUYTOXHHXD CIy4asxb 3ambHsieTcs mas Hero
npOTOR® T. €. mpHCSAroi *).

Oty cratbio [laxmManp TOIKyeTb Bb TOMB CMHCHB,
4TO He OTBBTUMKD, a HCTENdh MNOLIEXANb CyAeCHOMY
ucnuraniio. Takoe ToJkoBaHie oObscHsieTcss ThMb,
yro IlaxmManb, TepMuHD ,HCTENB“, KOTOPHI, KaKb
sambrure eme Kynmupinn **), o6osnavaetd Bb Pyc-
ckoit Ilpand oauHakoBo JMOGylo H3D CTOPOHD Bb
nponecch, NOHMMAETDH MCKIIOYMTENbHO Bb CMHCIH
Jula, BYMHAIOIIArO HMCKb.

Cp xpyro#t cToponH, nmocayxs mas r. Ilaxuana He
NPUCSHKHUKD, TIOCTaBASIEMBIl OTBBTYNKOMB, 2 ,CBUL-
teab no cayxy“. I'. Ilaxmans nepesonuts no sTomy:
HJicTelb NpH OTCYTCTBIM NOKa3aTEAbCTBB, NOKEHD
NOATBEPAUTh CBOE I0Ka3aHie CMOTPS 1o IbHb MCKa, UK
NpUCATOR WK IPYTUMK OpJamsauMu“ ***). Sl ke nepeBoxy

*) Xpucrouatia Baan. BysaHosa. 47.
**) Kynunues. 83.
*+**) [Maxmans. 8.
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3Ty cTaThio Takb: Ecau He HallAyTh CONPUCSIKHEKA, a
oTBbTYMKa (,,MiCTIA“ CTOMTD Bb BUHHTEJALHOMD Naxexsh)
Ha4YHETD (.... KTO,—HE CKa3aHO, OYEBUAHO ETO NMPOTHB-
HUKD ) OGBHHSATH Bb IPECTYILIEHIH, 32 KOTOPOE TPO3UTD
CMEepTh (TOJIOBOIO KJ€NaTH), TO NOABEPrHBYTh €ro, T. €.
TOro, KOr0 OGBHHSIOTH—OTBbTYMKA) MCILITAHIO Xe-
nxb3oMmb, Bonpeku ero Boab (usHesoanm)...To xe BB
ClIy4YaiXxb BOPOBCTBAa M BO BCAKAro poia OGBUHEHIAXD,
Koria He umbercs noamyHaro (,Jamua“, KOTOpoe To
ombxb sambueno ciosomd ucna) *). Bp npecty-
IAeHIAX> MeHbe BaXHHXD TpebyeTcs HCIHTaHIe
BOJNOIO ; Bb CaMbIXh X€ HUYTOXHHXD ,pOoTH emy
HTH 0O CBOM KYHH“ — OTBBTYMKY HALIEXKUTD TPH-
cAraTh Bb 3alUMTY CBOMXD HMYIIECTBEHHHIXD HHTE-
pecoss.

Ecau nawe ToJikosanie BBPHO, TO U3b HEro NpsiMo
crbayerd, 4yTo HauGosbe 4ACTHMM B JIPEBHUXD pPyC-
CKMXD CyHaxb OblAM CiAy4Yal NpelbsiBICHIS ROKa3a-
teabctsb oTBbTuMKOMB. I[locayxs, o koTopoM® I7
CTaTbsl YNOMMHAETDH, €CIH TOJbKO OHb HE CTOHTDH BB
Bb Heit BMbBCTO .BUEOKa* T. e. cBuxbrens, Kakb
NPUCSOKHUKD TAK)KE TMOCTaBAAETCH Ha CyAb OTBHT-
YHKOMD M cabloBaTeabHO onus probandi magaeTs Ha
oTBbTYMKa OIMHAKOBO, KaKb BB TOMB ciayyab, koraa
HE HaXOAMTCS JMUA,FOTOBArO NPUHATL 33 HErO IPH-
cAry, Takb M Bb TOMD, KOrJa TaKOe JULO 6yneTsb
UMD HalJIEeHo.

I'. Tlaxmand ykaswBaeTh Ha cabiyiolie cayyad,
KaKb Ha Takie, Bb KOTOPHXD OpeMs JOKa3aTeabCTsa

*) Baanumipcki-Bysanosn. Xpucromatia L




393

nagaeTs o6s3areApHO Ha oTebrumka; I) Cnopw no
IOroBOpY 3aiiMa MEX1Y TOPrOBHIMM JHIAMU —BD 3TOMD
cryyab mnpucAraeTh He KpeiuTOph, a JOMKHHKD;
2) Crnopsl [0 JOrOBOPY MOKJIQKH; — NPUCATAETD NpH-
HABIIA Bemb HA COXpaHEHie; 3) CIOphHI, MOBOLD KO-
TOPHMbD Na€Th MOKYNKAa UAM YKPHIBATEALCTBO YYyXKaro
X0Jiona; MOKYNIUIMKD HAM YKpHIBATENb NPUCATAETS,
YTO HE 3Halb O NPHHALISKHOCTH XOJAOla BB COOG-
crBeHHocTh uctuy. Ko BchbMb 3TUMB cayyasmsp T.
[TaxMand npucoenussers eme Bch TH, Bb KOTOPHXD
OTBBTYMKD, a HEe HCTEWb, NMOABEPraercsi CyAEGHBIMB
MCNHTaHIAMD ,IPDH COMHUTENbHOCTH, KaKb OHDB BbIpa-
*aeTcs, NPelCTaBJE€HHbIXD JOKa3aTeAbCTBD .

[Ipuyuna, no koTopoit OTBBTYMKD BB IAPEBHEMB
niponiecch Bcero yaiie SBASETCSA NOKa3YUKOMb, 00Ds-
CHSi€TCSl, KaKb MH ToJaraeMb, Thub BO I), YTO BD
GonbMHCTBE Cly4aeBb UCTEWD, 3HasA, Kakasg OTBHT-
CTBEHHOCTb MaJAE€Th HA HEro 3a HEOCHOBaTEJbHOE
o6BuHEHle, He phUIMTCA npuBleib Kb CyLy JHIO,
LIPOTMBD KOTOPAro He CyIIECTBOBaNO Obl CEpPbO3HHIXD
nono3phHiff, a MOITOMY Cyib, npu BhOOpHE MexLy
CTOpOHaMM, BCETO Yaule IOMKEHB GOyIeTb OCTaHO-
BUTLCA Ha oTBBTuMKD U noTpe6oBaTh NOKA3aTEALCTED
OTH Hero, & HE OTh HCTHA.

2) llpyroe ocHoBanie Kb 4aCTOMY NOSBJEHIIO OT-
BETYMKA BD POJH JOKA3YMKa JEXMUTDH Bb CaMOMB Xa-
paktepb Thxb AbiCTBIA, 32 KOTOPHIMM ApPEBHIH Npo-
LecCh MNpM3HAETH 3HAayeHie CyleOHbXb JOKa3a-
TeAbCTBb. Mu Buabau, 4To STMMM LBACTBIAMU SBIS-
I0TCS  MCTHWTaHiA u npucsara. Ecau me rosoputs 0
noenuHks, npu KoTOpoMb HEu3GhkHO ydacrie 06b-
MXD CNOPALIMXD CTOPOHB, TO BCH OCTaibHBIE BUAH
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OpAatiii NpH HEGAAronpiiTHOMb UCXOLb NOCTHraioTh
TOJIBKO OTIHOrO H3b TSDKYMMXCH. DTHND THKYILMMCS,
OYEBUIHO, HE COTIACHTCS OBTh HCTEL'h— HHAYE BYMHA-
HI€ HCKa GHJIO Gbl PABHOCHABHO Cb €I'0 CTOPOHH JKEJa-
HIIO NOJBEPrHYTb Ce6A SBHOM CMEpTH, MAHM N0 MERb-
et ubph, paHeHilo niu uckaxbueHsio 61aroxaps eu3a-
yeckoMy XBACTBIIO OTHS WIM BOIH, 3 3TOrO HE JOMYy-
CKaeTh NpocToit 3apasuiil cMbiCAb. [losToMy CyaeGHRS
MCIHTaHIS 10 CaMOMY CBOEMY XapaKTepy mpeinoia-
raioTh, YTOo 6peMs IOKa3aTeNbCTBb OyA€Tb BO3NO-
XeHOo Ha oTBbTuMka, a He Ha uctma. — To xe cxb-
AyeTb CcKasaTh M o npucsarb. Mm Buabau, 4ro mpu-
CAra NPH3HAETCA CYNIOMB, €CIH HE TOBOPUTh O Maxo-
BOKHEIXD IbAaxb, TOALKO Bb TOMB cayyab, xoraa ee
UPHHOCHTB GOJblIE€E WIM MEHblIEE YHCAO POACTBEH-
HUKOBB. MM Bunbim Taxke, Kakisg sakiuHaHiad Ib-
JAI0TH Bb 3TOMB cAyyab npucsraomie u Kakis He-
BLIFOJHKIS OCABACTBISA HAPDOXHOE CO3HAHIE CBA3LBAETD
Cb JOXHOIO npucsroio. Ilpu Takuxdp ycaOBiXb Mo-
HATHO, YTO, Kakb OOIlee INpaBHIO, NPHCSATAOLIAME
MOTYTD OHTb TOABKO JMIA, XOPOUIO 3HAKOMBIA KaKb
Cb XapaKTEpOMb CyAMMaro ciay4as, Takb 4 Cb JUY-
HOCTBIO OGBMHsAeMaro uau otsbrumka. Ilpu xpbnocru
POLOBHXD OTHOIIEHIN X NpH COBMBCTHOMD COXHTEND-
CcTBb GOoibLIAr0 MJM MEHBINAro YUCA2 JHUD ORHOM
KpOBA M TO, W JIpyroe 3HaHie, BCEro jerie BCTph-
YaeTcsi MexIy POICTBEHHMKaMH oOBuHsieMmaro. He
NpOILIA JM, B CAMOMB I, BCS XKU3HL OGBHHSIEMAro
Bb UXD cpelb, Ha HXD TrIa3axb, H HE ABAAIOTCA AM
OHM HE TOJbKO CBHIBTEJNAMM, HO NOAYACH H COYHaA-
CTHUKaMH UMb coxbsnHaro. Cb Apyro#t CTOpoOHH, POX-
CTBEHHUKM MOTEpNHBIIAro JErko MOTyTh HHYEro He
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.-Tb 0 mnpaBoHapywmuread u ero absuiu, kpowb
JrO, YTO COOOLIEHO GYAETD UMD OTDH CaMOro MocTpa-
{aBmaro. OTUMH COOGpPaKEHIAMH OGBACHAETCA, IMO-
yeMy Bb OOJbIIMHCTBD CayyaeBb NpPHCATY MOTYTD
NPHHATb TONBKO PONCTBEHHMKM OGHMIYMKA, a OTHIOAb
He OOG)KEHHaro; IpYruMM CJIOBaMM, MOYEMy JOKa3a-
TEAbCTBO MOCPEACTBOMD NPUCATH NMAJAETh Ha CTOPO-
Hy oTBbTyMKa.

Urtakb, BB NpPOTHBONOIOXKHOCTb COBPEMEHHOMY,
IpeBHIit npoueccs, YepTh KoToparo oceab mpoxoa-
XAOTh NEPKAThCA Bb OCETHHCKOMD CYAOTNPOH3BOI-
cteb, BoanaraeTs OGHKHOBEHHO 6peMS IOKA3aTEAbCTBD
Ha orBbTuMka. DTO O6CTOATENLCTBO HANO - OH HaMb
NpaBo yTBEPXIaTb, YTO NPaBMAO reo non probante,
actor obtinet 6HI0 PYKOBOISIIAMB €ro HAYalOMb,
ecau Gun npesRAbillllie JOpMAMYECKIE NAMATHUKH He
YKa3HBaJ4 HaMB ONHOBPEMEHHO M Ha CJAy4aH, BB KO-
TOPHXD MO BoAb CyHa, Bb BHLY ciaaGaro Bbposria
o6BuUHEHIsl, OTBBTYHKD 0CBOGOXKAaEMD GHUID OTD ITON
OGA3aHHOCTH, U Bb POJHM JOKa3YMKa BHCTYNarh MC-
Tel'D.

Hcnoanenie npurosopa.

Mu cxasamm BHIle, YTO NPHTOBOPB BB IPEBHEMD
npouecch HocuTp ycaoBHHilt xapaktepb. OTb OTBbT-
4HKa 3aBUCHTDH MAM OYHCTHTb Ce6si OTH OGBMHEHIS
MXM TPUCTYNHTh Kb BHIOJHEHIO TOro 0GsA3aTelb-
CTBa, KaKO€ CO3JaHO LI HEro CyIeOHHMB pb-
uienieMb. Bompoch Temepr BB TOMB, He mpel-
CTaBAsieTCsl AM WIS HEro eme TPeThbAro MKCXoxa:
He Bnpapb JM OHD YKIOHHTBCA OTH NpUBENEHIS Bb
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MCTIOJIHEHIE NPUroBOPa? rOBOPS nnaqe-—-o6a3a
JH LA HETO NPHUrOBOPD?

Usp nocpeanuyeckaro, a noToMy u IoGpOBO
XapakTepa NepBOGHTHAro cyla cauo coboiocibaye
4TO MpHrOBOPD BCTYNAa€Th Bb CUIY TOJNLKO MOXD
yCIOBIEMD NPMHATIA €ro o6buMu croponaun. Pass
MEXILy HMMM He mocaibiyeTds corjauleHis Ha 3TOTb
CYeTh, HENOBOJbHAAA phileHieMb CTOpPOHa BOpash
OOpPaTHTbCS Kb CaMOCyly, Kb JUYHOMY M POAOBO-
My BosMesmuo. OGs3aTelbHuit XapakTepb mpioGph-
TaeTcsa CyleGHbMD phllleHieMb HE MHA4Ye M He paHb-
e, Kakb Bb TOMB ciay4ab, ecau cambp Cydb, Mau
CTosllasi Hal’hb HUMb NOJMTUYECKAs BAACTL NPUMETDH
KaKis 1460 MBpH Kb €ro BeHYXIEHIO.

-Y OceTunb, >KMBIIMXD HE3aBUCUMBIMH PONAMH,
NpUHY)KAEHI€ Kb BHINOJHEHIO MNPUroBOpa NO HEo6-
XOIMMOCTH JOIKEHD ObAb NPUHATh Ha Ce6sf CYAb.
CpexncrBoud Kb TOMy sBMIOCH nopyuureabctso. Ha-
3HayaeMble CTODOHAMH TNOPYYHTENM elle X0 NOoCTa-
HOBKM philleHIs NPUHMMAIOTD Ha ce6s OGA3aHHOCTDH
nOGYXAaTh TSAKYMMXCH Kb CTPOrOMy ero coGmone-
Hilo. DBesdecrie rposurs nopyumremo Bb ciaydab
HEHUCINOJHEHIA UMD B3ATON Ha ce6s OGA3AHHOCTH,
T. €. KaOKIbi# pasb, KOTZa NpUroBOpb He OyHeTh
BLINOJHEHD OCY)XIEHHOIO CTOPOHOIO. A 3TO 6esdecTie
uMbeTH CBOMMB MOCABACTBIEMD NPEKpallerle BCAKNXD
XaJAbHBAIINXD CHOLIEHI! Cb HUMb, MCKJIIOYEHie ero,
€CIM TaKb MOXXHO BHIDaSUTbCS, M3b TPAKAAHCKAro
obmexxutii. U Takbs npurosopb Bb OCETHHCKOMD
npasb He HocUT® Bb ce6b caMOMb CaHKHIH €ro BH-
TNOJHEHIAA; OHB NOJAY4YaeTh €€ M3BHB, OTh MHCTUTYTA
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CYA€GHHXD NOopYyYHTeNel, KOkibit pasb BHOMPaeMbiXb
CTOpQ§aMH, 110 HACTOSHIO Cya.

- -ngggpeane-repuaucxowb nponecch cyne6uoe ph-
LIEH€ TaloKe He BHHYK12eMO, KaKb i Bb OCETHHCKOM®.
Ho, Gnmarosaps paHHeMy pa3BUTIO NOAUTHUECKOH
BJIACTH, CaHKIielo NPHroBOpoBdb Bb I'epManin siBasieTcs!
npaBo KOpoAed OGBABAATh cToslllMM BHB 3aKoHa
Bchxb THXDB, KTO YKJIOHMTCS OTD HCNOJHEHIs] Pa3b
COCTOSIBLIMXCS NIPUTOBOPOBD.

Cammyeckas [Ipasaa Bb TOMD TOJKOBaHIM, KOTOpPOE
Bb 3TOMD OTHOIIEHIM JaeTh et 3oMb UM KoTOpoOe
OIHO MHB KaKeTCs NpaBUAbHHIMDB, CrbRylOlUMD OG-
PasoMb ONUCHBAETDH NOPANOKD NpPHUBENEHIS MNPUrOBO-
poB® Bb nbitcteie. ,Bb nenb Hanepelb Ha3HA4YEHHbIN
CyAOMD ILisi NpEACTaBleHIA OTRBTYMKOMB OIlpaBia-
TeJbHHXD JOKA3ATEAbCTBD WIM LISl YILIATH [0JOXEH-
HOil eMy MNEeHH, HCTENb OXXUIAAETDh CBOErO NPOTHBHHKA
Bb coobuectsb cuabreseit cb camaro ytpa u XoO
sakata coaHna. Ecaum npuroBopenHHi, SBMBIIACL BB
CyAb, YOBIHTD mocabumiit Bb CBOEH HEBMHHOCTH, WK
ymaaTuTh UBAMKOMBP Majalomyio HA HEro MEH0, TO
Ibao cyuraeTcs Cpa3y NOKOHYEHHHMb. Bb mpo-
TUBHOMD cay4dab, T. e. npu HesasBkd oTebTYMKa, Mau
TpYU BHIIOIHEHIM UMD TOJBKO YaCTH TIDHIOBOPa, UCTELD
snpapb noiitu Kb rpaey u cabaats ey cabayiowee
3asiBienie. ,I'paos! Takoit To (Ha3HBaeTDb NPOTHBHUKA
NO MMEHH) TPHHAND NO OTHOIUEHIIO KO MHB 06s3a-
TEJbCTBO YMNAATATL MHB (DOJOXKEHHOE CYHOMB); 4
cibaanrd Bce HEOGXOXMMOE LIS TOrO, YTOGH , COTIACHO
CanmyeckoMy 3aKOHY, TMOCTaBHTb €r0 Bb MOJOXKEHIE
legitime jactivi admallati (ykasasie Ha To, 4TO HCTEWD
NPOXKAaNDb OTBBTUMKA BD NOJOKEHHHIA AEHb Cb BOCX0JA2
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coiuna a0 3akara). Iloxb crpaxomb AuyHOH M HMy-
leCTBEHHO! OTBRTCTBEHHOCTH 51 3asfBASAI0 BaMb, 9TO
Bbl 6€30MaCHO MOXKETE HAJOXUTh PYKY Ha €ro MMy-
mectso“. Ilpu sToMD HCTens O6GDBSABASETH Fpady o
TOMB, MO KakoMy xbay u BB KakoMb pasubpb oTebT-
YMKD 06s3aHb yroBietsoputh ero. Ilocad artoro
rpa®s BB CoobuiecTsb 7 paxuMbyprossb OTIpaBAsieTCs
Bb JOMB OCYXJIEHHaro, U, ecau mnocrbmmif oka-
)KETCA Ha JMIO, FOBOPUTD eMy: ,Ynaatd JAo6po-
BOJAbHO TO, 4TO Thl OGS32ICS YIIATHTD; BHOEPH TaKKe
Ch CBOE#l CTODOHH JBYXb MYXel, KOTOphHe Ou
sMbcrh ¢b paxumbypramu oubHUIM AOKHBLIMB OGpa-
30Mb TO, YTO M3b TBOMXD Belledt noiner» Ha yno-
BaeTBopeHie uctna“. Eciu npurosopenHuilt HE BHEM-
JUTDH 3TUMD CJIOBaMb, TOTAA PaxuMOYpru CaMu 3axBa-
THIBAIOTh CTOJbKO M3b €ro MMYIIECTBA, CKOAbLKO
HY)XHO ISl ynaaTe nomkHaro. M3m» Bcero Basitaro
uMn oHM XbaaioTh 3 4acTH: ABb U3B HUXD OTAATD
UCTLlY, TpeThio ke 6eperd ceb6b rpa®ds Ha npasaxy
fredus, Bb ToMb omHako Jumb cayyab, ecan ITOTDH
fredus He GHAD BHILIAYEHD paHbIIE *).

Canudeckas [lpaBia He rosoputds HHM CAOBa O 3a-
XBaTh HEABMHKUMOCTH BB Ciyyab HejocraTKa ABHIKM-
MOCTHM Ha TNOKpHITIE CYylAeGHaro B3bICKaHIi M 3TO 1O-
TOMY, 4TO NIpH rocnoictsb oGuMHHArO 3emiaesranh-
HISi TaKOMf 3aXBaTb MOI'b KOCHYTbCSl TOJbKO ycaneG-
HOil 3eMJM, KOTOpasi OJHa BB ITO BPEMS COCTOsna
»b 4acTHolt co6crBeHHocTH. Bb  BbKB, BB 31MOXY
y)Ke COBEpIUMBINEACS MHIMBUAYaNIM3ALiM, MO Kpa-

*) Lex Salica. tit. II (Hessel-Kern.).
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Helt MBpb, BO3NBALBAEMEIXD 3eMelb, — KOHOUCKaNLs,
KaKb 3TO crbayeTh M3b TEKCTa ONHOIO KAlMTYJAspis,
He orpaHHuuBaeTcsi Goxbe NBIWKMMOCTBIO, HO MpoO-
CTHpaeTCs M Ha HEIABHKHMOCTDb *).

Bb ykasaHHOMD HaMH clyyab OTBBTYMKD He compo-
TUBASETCSl NpUBEJEHIo Npurosopa Bb Ibiictsie. Oub
TOABKO MELAHTH Cb €ro BunoaneHieMd. JIpyroe xbao,
KOrla CO CTOPOHH NPHTOBOPEHHAro oGHapyXeHo 6y-
IeTH NOJHOE HEeXeJaHIe NONYMHHTLCS NPHUroBOPY.
IIpu Takuxb yCIOBISIXD OGHIKEHHBIMB SBAAETCS YiKe
He OIMHD MCTENh, TEPSAIOLIN NOJOXKEHHYIO eMy Cy-
JOMDB CyMMY, a HOJHMTHYECKI JaBa HallM{—TOTB,
BHICIE} 3aJayel0 KOTOparo OXPaHATb MUPD H CIHO-
KoiicTsie rocylapctBa — Kopoab. OTkasnBalowili Bb
IIOBHHOBEHIM CYIy NpPHPABHMBAETCS Kb HapyuiuTe-
JSMb MMP2 W eMy I'DO3UTD O6liasi Cb HUMH CyHAbGa.
Kopoab 06bsBasieTD €ro CTOAUMD BHD 3aKOHA U KOH-
®UCKYEeTD €ro cobCTBEHHOCTb. ,KTO, He sBUBLIHMCHL
Bb cyab, sHayutcs Bb 50 cr. Caamyeckaro 3akoHa,
orkaxetcsi BMBcTh ¢b THMB **) OTD BHIIONHEHIA TOTO,
4TO GyAeTd NOCTAHOBJIECHO PAaXUMOYpraMu (KacaTeabHo

°) Capit. 817. a. ,Debitum..... solvere debuit per comitem
ac ministros cius iuxta acstimationem damni, de rebus mobilibus,
quae in cadem proprietate inventae fuerint..... Quod si rerum
mobilium ibi inventarum quantitas ad compositionem non suffice-
rit, de immobilibus suppleatur, et quod superfuerit, fiscus nos-
ter possideat.“—(Pertz. Legum. t. I. crp. 212).—Mbcro 2To0
npuseneno TouuccuHOMD Ha 478 cTp. ero Organisation judiciai-
re de la loi Salique. .

*) B» texkcrh crodTb aut, HO Ha A3WKB CaamyecKaro 3aKoHa,
KaKb 3TO A0OKa3anb 30MDb aut, 3HaYHTh He—,uAH, a—,H
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YHOBIETBOPEHIS MCTHA M3b COGCTBEHHOCTH OTBbI-
YUKa), M P4 BCEMb TOMB, HE NpPUMETDH O0O0A3aTelAb-
CTBA OYHCTHTh ce6sl OTh moxo3phHIA myTeMb MCIH-
TaHlsl OTHEMB, JOMKEHD GHTH NPHU3BaHD Kb KOPOJIO;
KOTOpHIf CTaBUTH €ro ,extra sermonem suum, T. e.
NMPU3HAETD CTOAIMMD BHB 3aKOHA, U NPUCTYNaeTH Kb
KOHoucKamiu ero co6crsensoct. Ilocabausis Boaspa-
IaeTCs €My He paHbllle, KaKh [0 BHIIOJHEHIM HMD
npurosopa. Jlo Thxp ke nops, Kakb crosumui BEb
3aKOHa, OHD JMIIEHD KpPOBa, M HaKasaHle TPO3HUTH
KOKIOMY MNpIOTUBIIEMY €ro, XOTs GH 3THMDB JHIOMD
6uja U cOGCTBEHHas ero jxena. Jllas HacTynaesis
TaKMXb TSHKKHXD TNOCHABACTBIM, HEOGXOAUMO, YTOGH
oTBBTYNKD CBOMMB 06pa3oMd nbiicTBiit Aokasans pb-
IUMTENBHOE HeXeJaHle BHNOJHHTb NOCTAHOBACHHMI
NPOTHBD HErO NPUrOBOPDB, YTOOH OHD HE SBMACH Ha
cyle6Hoe pa3GUpaTeNbCTBO, M €ro HesBKa GhJAa 3a-
cBUABTENLCTBOBAHA KOPOJIO NOKAa3aHIIMU 10 MEeHbLIel
wbpb Tpexb Jumb, YTOGH HA Ppa3CTOSHIM 40 HO4Yed
CO BpPEMEHH NOCTaHOBKH phileHIs OHD OGHAPYXKHAD
CBOE CONPOTHBIEHIE Cyly HEBHINOAHEHIEMDb €ro NpH-
rOBOpa U HENPENCTaBJICHIEMD Bb TOXE BPEMS JOKa-
3aTeJbCTBD Bb CBOe OnpaslaHie (®aKkTb, Bb CBOIO
odyepelb OGOCHOBBIBaEMHH CBUABTEALCKEMH TOKa3a-
HISAMM TPeXb JHID), YTOGH, HAKOHEL'D HA 30Bb HCTLA
NpeaCTaTh Ha rjasa KOPOJI0 NPUrOBOPEHHHA Ha pas-
CTOSIHIM HOBHIXB [4 HOuell oTBBYaAD HEABKOIO, M 3Ta
HEsiBKA OBIa Obl 3aCBUABTENbCTBOBAHA ONSATH TPEMs
ceunbreasmu.

UcnpoGosasiu npexsaputenbHo BCh cpeactsa Kb
TOMy, 4TOGH NMOGYAMTh OTBBTYMKA Kb BHIOJHEHIIO
NpUrOBOPa, UCTEUb, HA Pa3CTOSHIM 54 HOUEH CO Bpe-
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MEHM [IOCTAHOBKM IOCABAHArO, NPH3HBAETD €ro Bb
KopoJesckiit cyab. Ecan Ha 3T0TH pash oTBbTUMKD
1I0CAYIIAETCS 30Ba M BHILIATHTD Ha Cynxb noaoxen-
HYI0 Ha HETO IEHI0, TO OCBOGOXAAeTCs OTD RaibHbil-
et orsbrcrBenHoctu. Ecan xe oHb 3TOro He cib-
JaeTh ¥ €ro ynopcrso OylNeTh NOKa3aHO TPEMs CBH-
IBTEeALCKMMHK NOKa3aHIAAMM, TO KOPOJb, BHCYLIABIIN
csunbreneil nepsoii, BTopoif, TpeThelk M ueTBepTOH
HesiBKM, MPUCTYNaeTh Kb NOCTaHOBKH phiuenis u o6b-
SBJSIETH BUHOBHAr0O Bb CONPOTHBJEHIX Cyly CTOSIIMMD
BHE 3aKoOHa *).

TakoBb NOPAAOKD NPHUBEUCHIS NPUIOBOPOBD Bb
MCTIOJHEHIE N0 JPEBHE-TEPMAHCKOMY MpaBy.

Eme Gonrbe apxanyeckumb SIBASETCH TOTH, KaKOH
pucyerd nepend Hamu JpesHee Yellckoe 1upaso.
~Ecan oTBBTYMKD He SBATCS BB CyXb U3D CTPAXa HIM
110 HepaxbHlio, TO UCTEND NPU3HAETCS BHIMTPABIIKMD
b0 ¥ npucTynaeTdb Kb yniarh cyaeOHbXDb NOUUIKHD,
nocranosasierds 27 cr. Psaga. Ucrens Bp aTOMBD Cay-
yab npocuts» y Cyla KoOMOpHMKa (T. €. NPHCTaBa),
KOTOpbA 00s513aHh HaNOMHUTb OTBBTYMKY O Heo6xo-
IMMOCTH NOKOHYATH BCh Hecoriacisi Cb HUMB NyTEMb
yrosopa 1o McTeueHis wectuiexbabnaro cpoxa. Ilo
HpolecTBM ero, 6yie oTBBTUMKD HE yroBOPUTCSH Cb
MCTLOMB, nocabiHii 0653aHD 3aHECTH O TOMD Bb
IZocku (T. e. cpbaate nucbMeHnylo sanuch). Ilocab
9TOTO MCTEWD NMOCHIIAETD Kb OTBBTUMKY APYroro Ko-
MODHMKA Ui HOBHXD MEPEroBOpOBb, CPOKD KOTO-

°) Lex 8alica. tit. LVI.—Sohm. Process der L Sal. § 25 crp.
180 u caba.—Thonissen, 482 u caba.

20
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peiMb onAth-Taky mectunenbasnuit. Ilpu ynopcrsb
oTBbTYMKA, BCE MO NPEXHEMY 3aHOCHTCS BB MOCKH,
¥ TIOCHIAETCS HOBHt, MO cHeTy TpeTiff, KOMOPHHKD
IS HOBHIXD NEPETOBOPOBD BTEYEHIE TOrO XE Npo-
Mexxytka. Ecam ¥ Ha 3TOTH pasb He COCTOMTCH
corjamieniss OTBbTYMKa Cb HCTIOMB, HE CMOTPS Ha
TPOeKpaTHOe HalOMHHaHi€ O HEMb KOMOPDHHMKOBB
#b 1omb orBbrymka, BB NPHUCYTCTBIM €ro jyomain-
HHUXD, 3 Bb TOProsuil JeHb—Ha pHHKDB, BD ropoxs,
GamkaiilieMd Kb €ro O>KMIMIY,—TO 00 3aHece-
HIM CHOBa 060 BCEMB BbH JNOCKH, HCTEIh BBOJXMUTCS
KOMODHHKOMB Cb IOMOIILIO ypsiHMKA BO Baanbmie
umymectsoMds ortpbrauka. Bredemie nByx® Hembab
nocarb sroro, oTBbTUMKD eme MOXETDH W3GABATHCS
orp Bchxb RanbHbitmmxs mocabacTit cBoero ymop-
CTBa MOJHHMD YJIOBJIETBOPEHIEMD TPETEH3IH UCTIA.
[lo ucreyenin ke ITOrO CpOKa, KOMOPHHKD CO3H-
BaeTh cochbiedt u oObsABAAETD HMMB O BBOAB BO Bia-
nbHie (0 MaHOBaHIK) TaKOro TO (MCTIA) MO TaKOMY TO
npasy *). 3a BBOZOMB BO BilanbHie M 3aHeceHieMD O
TOMD BB NOCKH CIb1yeTh BHIbleHIe ypsAIHUKOMD H3D
MMyIecTBa OTBBTYMKA YacTH, CooTBBTCTBYIOMIEH ABOMA-
HOMYy pasMbpy HAIOXKEHHOH CylOMb TEHH; NOXOBHHA
3TOM CyMMHl BHIIAYMBAETCA OTBBTYMKY, a Apyras ne-
pexonuTh Kb ypsiaukamb. Ecam u nocab storo me
nocabayers coraalleHis MEXAY CTOPOHaMH, TO HCTellb,

*) Baanbuie wAM BHPaXafACh A3HKOMB 4EUICKaro npasa ,MaHO-
BaHie“ HCTUa Bb 3TOMb CAydab MOXETb GHTb NOAHHMB H HENOA-
HHMb; MEepBOe CBA3aHO Cb NPaBOMb [0Ab30BaHIS HMYIIECTBOMb
orebruEKa, a BTOpoe He HMbeTh Taxoro mocxbacrif. (Heamm-
wesdb. 125).
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rad ToabKO HalaeTh orsbrumka, snpasb He TOABKO
JUUWMATL €ero cBo6oaH, HO u y6urts. Crt. 29 Pana npu-
6aBIsieTh, YTO 3a Y6IACTBO OTBBTYMKA HMCTUOMB NPH
BLILICHA3BAHHHXD OOGCTOSATENLCTBAXD, HE MOXKETD
OHITb MECTH CO CTOPOHH POACTBEHHWKOBD *). Yem-
CKOMy mpaBy eule M3BbBCTEHD TakuMb 06pa3oMb TOTD
MOpSNOKD Bellel, IpH KOTOPOMb HEHCNOJIHEHie NpH-
roBopa BENETH Kb OXHMBJEHIO MNPEXHATO CaMOYMpaB-
crea. Ilorurndeckas Baactb GepeTd Ha ce6s TOJBKO
peryanpoBasdie nocabansro. OHa eme He CYHMTaeTh
CBOMMD IBJOMD BHHY)KIEHIE NPUrOBOPA M NPEROCTa-
BASIETD 3TO CAMOABATENLHOCTH CTOPOHH, BHHUTpaBUIei
ponecck. Ho BB TO ke BpeMs, Bb HHTEpPECaXdb OXpa-
HEeHis MHpa OHa Tpe6yeTh, 4YTOGH CaMOYNpPaBCTBO
MCTIIa HE CYMUTANOCh NOBOJOMB Kb HOBOMY paslopy
MeXIy PpONauH, 2 NPH3HABANOCH OH HEeU3GHKHHIMB
nOCABACTBIEMD TOrO NMOJOXKEHisi, KaKOe CO3MaHO st
Hero ynopctsomb orBbrumka. Muade rosops, noau-
THYECKas BJIACTb JETAJIU3NPYeTh 3TO CaMOYNpaBCTBO,
TOYb Bb TOYb TAKHMD K¢ O6Pa3OMb, KaKHMB HapOX-
Hblg npasin [epmannesd uanm CiassHb Jeraausupy-
I0TD PONOBOE BO3ME3Ni€ MAH Pa3BMBLIYIOCH 3aXOJArO
1O NOSIBJEHIsA NUCAHHATO 3aKOHA CHCTEMY IEHEXHBIXD
BUDD MIM KOMIO3MIIM.

K® ThMDb ke mocabicTBiSMB BeIeTb HEHCNOJHEHIe
OCYXIECHHHIMD NPHrOBOPA M Yy IPYTrUXD CAABHHCKHXD
HapoaHocreil. Bb Poccit okonuateabHhMB nocabi-

*) MBanumieBn. 122—I124. OXHOXapaKTepHHA NOCTAHOBJEHIA
3aKAIOYAI0OTL Bb ce6b M.qestas Carolina 1346—1348 rr. cr. 104.
Jirecek. so4.

20}
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CTBIEMD HEBHIIOJHEHIS NPUrOBOPa OCYXAEHHOIO CTO-
poHoio ewe BB 16 Bbkb Gblia BHA2Ya €ro roJ0BOK
uctny. I[lpm sToMB OTBETUMKD Tepsib HEe TOABKO
UMYIIECTBO, HO U CBOGOXY, CTAHOBMIACS KaGaAbHHMh
XOAONOMD JHIA, BHHMPABIIAro NMponeccd *).

O TakoBOit BHIayb rosoputds TaKKe Bucamukii
cratyTh 1348 r., mocraHoBisis: ,Volumus, ut tales
inobedientes postquam convicti fuerint in iudicio, ad
manus suorum adversariorum legati trahentur vel
tradantur“, T. e. )xenaeMb, YTOGH TaKi€ OCAYLUIHUKH
nocat TOro, Kake OyAyTh YJAMYEHH Ha Cyxb cBs-
3aHHBIMK NEPENaBaeMBl Gblid Bb PYKH UXD NpPOTHB-
HHUKOMB. Bb nanspubitinuxs croBaxb Texcra, npes-
BUIS cCAydal BO3MOXKHaro Gbrcrea 3THXB 1nobe-
dientes OoTH CBOMXB rOCHOLb, 3aKOHOZATENb YNOTpe-
6AsieTh MO OTHOLIEHIIO Kb HUMb BHIPRXKEHIsi—,in cap-
tivitate manentes“—npsMo yka3eBasi Ha TO, 4TO OKOH-
YaTeAbHHMD NOCHBACTBIEMD HEHUCIOJHEHIs CyleGHaro
npurosopa GO obpallieHie Bb pa6CTBo **).

Bb 3akonnuks Creoana llymana ocaymuuxu cyneit
NPU3HAIOTCS OCAYHIHHKAMU Kopoas (CT. 14Q) M Kakb
TaKOBHE, HAKA3YIOTCA JHYHHIMDB 3aJEpPXKaHIEMD M pa3-
rpaGieHieMd BCero umyliectsa (CT. 122) **#),

Takp HasmBaeMoe ,nopbroBoe BpyieHie* crapo-
NOJBCKAro NMPOLEeCcca COCTOHTH Bh OTOGPAHIM V AMIIA.
YNOPCTBOBABILAr0 Bh HEHCNOIHEHIM NPUrOBOPA, BCETO
ero uMymectsa. Eme marasanbe BhicTynaers poib

* JHuutpiess 280.
**) St. Wislicensia. I (Jirecek. 534).
***) 3urexs. 69 u 8s.
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noautuyeckoit Biactu Bb Abab BHHYXEeHIA npuro-
BOpOBD BB ApeBHeMb npasb Jaasatunuess. Iloannxii
CraTyTb N0CTaHOBASIETD Ha 3TOTH CueTh Cabiyiollee:
Ilpu ,om60%*, T. €. OTKPHTOMD CONPOTUBIEHIH, NIPHU-
CTaBY, OTPSUKEHHOMY CYNOMB LIS BHIOJHEHISA INpH-
roBopa, BHHOBHHI He TOJIBKO IJIATHTh HITPa®h, HO
NpOTHBD HEro OTPSXKAETCH BOEBOJA CBh TOBApHIle-
CTBOMD, ,, IpYyk6010“, HBLIXOJAUTD HEPBIKO BCA O6ILUHA,
npy YeMb BCsKis NBACTBIA MPOTHBD HEro CYHTAITCS
JO3BOJEHHBIMH: M03BONSAETCA HE TOJBKO IpalUTh €ro
MMYUIECTBO, HO U Pa3PYUIATh HIK CXKEYb €0 NOMD *).
CpaBHeHie OCETHHCKMXD TNOPSIKOBb Ch® IpeBHe-
FEPMAHCKMMH M CJABSAHCKMUMH TIDMBONMTD HACh Kb
cabayiomuMb 3akaioyeHiaMb. [lpurosops, kaks ncxo-
AfUA OTH TOCPENRMKOBD, HAa NEPBHXD NOpaxb He
uMbeTd MHOro 3Hayemis, Kpoub TOro, Kakoe cBofii-
crBeHHO Bcsiko#t nomoGosno#t cubakb. Ilpusenenie
MIH HenpuBejeHle ero Bb HCMNOAHEHIe 3aBUCHTD
MO 9TOMy OTb BHOOpPa CTOPOHD M, Bb YaCTHOCTH,
TOR H3b HHMXDB, NPOTHBD KOTOPOA OHD MOCTAHOB-
Jendb. He ucnonnsis npurosopa, ocyaeHuit THMb
CaMbiMb COlJAIIAETCA HA OXXHUBJEHIE TOTO COCTOS-
Hifl, KaKkoe Ha BpeMs ObLIO NpepBaHO oOpaieHieMb
CTOPOHD Kb mnocpemHuyecrsy. J[pyrumu crosams,
DA HEUCINIOJHEHIM NPHroBOpa, CTOPOHH MO Npex-
Hemy npu6braioTh Kb camocyny. Takb Kakb Takoit
NOpsAOKD Belledl ABASETCS MNOCTOSHHOI yrposoi
MHDY M CIOKOHCTBIIO — HeoGXxonumbillieMy yCAOBIIO
BCAKAro rPaKAaHCKaro OGMIEXUTiS,—TO Kb NpeKpa-

*) Jeourosuyn. 151 U I52,
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IEHII0 €r0 OAWHAKOBO HaMpaBieHb CHIH, KaKb pa3-
BuBalolllefics CyNeGHOH#, Takh M TOALKO YTO BO3HH-
Kalome# mnoautuieckoit saactu. [lepsas umers BB
CaMbiXh OCHOBaXb pONOBAaro yCTPOACTBAa TrapaHTIf
Pa3b NOCTAHOBAECHHHMD €0 phlIeHIsIMb U HAXOXUTD
MXb Bb HMHCTUTYTH nNOpyuYuTeAelt-pOACTBEHHUKOB®.
Bropas Ha nepsHXbh MOpPaxh TOABKO pEryaMpyeTh
CaMOynpaBCTBO CTOPOHH, CTpajalolled OTh HeBH-
NOAHEHIs MPHUroBOpa, a 3aThMb NPUHUMAETD BB COG-
CTBEHHHS PYKHM OGA3aHHOCTb BHHY)KIeHis. Buis Bb
ynopcTeb OCy)IEHHAro NpsiMyio yrposy ClOKOHCTBIIO
¥ o6melTBeHHOMY TNOpSNKY, OHa KapaeTh 3a Hero
KaKb 32 BCAKIA WMHOH BUAD HApYIUICHIS MHMDa, NPOH3-
HOCS Halb BHHOBHBIMD OTJy4eHie OTh O6LIecTsa,
JMIIAS €ero KPoBa M MOXBEPrasi KOH®UCKALIM €ro uMy-
EeCTBO *).

V1. O6xanosanie npuicsopa. Ilepeitny x» Bonpocy o
TOMD, U3BECTEHD J, UM HEU3BBCTeHd ApeBHeMYy npo-
neccy nepecMoTpd Abab, mo xano6h cropons, Hexo-
BOJIbHO#M phieHieMs.

Iloas TakuMb nEpecMOTPOMD fi OTHIOL HE pa3y-
wbio anneansmiu. Ilocabauss ssasercs snepsme Bb
IMOXY MCTOPHYECKYIO, M MH uMEeMb Jake BO3MOXK-
HOCTb TPIypOYMTh €€ Kb onpexbieHHOMY HapCTBO-
panio. Taxs 8B IlpoBanch u Bo Bcelt 1kHON Dpan-

*) Buxbaa Bb cBoews Strafrecht der Germanen (crp. 181)
yKa3plbaeTh HA KOHOMCKAMIIO MMYMIECTBAa B Ha JULIEHIE KpOBa,
KaKb Ha OOBYHHSA NOCABACTBIA TOro, 9T0 HBMUM OGHHMAIOTDL MO-
usatiews Friedlosigkeit u 4To mo pyccku naxeko e coepiieano
MOXETDb GHTb NEPelaHo ONHCATEAbHHIMD BHPKEHIEMDh:— ,COCTO-
sitie BH 3aKOHa“.
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uiM oHa sBeleHa AubooHcoMdb fe Ilyatbe, a kb cb-
Bepy orb pbku Jlyapu 6paroms ero Jiogosukous Cs-
THIMD *). Bb AHrAiM anneajsnis BOSHHKAETDH TaKKe
He panbe I3 B.CB yCTaHOBIEHIeMb CyNE€OHHXD pa3b-
$3108Bb, ClepBa TaKb Ha3HBaeMbIXD justices itinerant,
no3gHbe BECTMMHCTEPCKHXD Cydelt **). Y Hacwp BB
Poccin, xakb 3TO ROKasbiBaeTh JIMUTpieBDb, SCHHS
npeICTaBieHis 06b anneplsiuid NOABIAIOTCA He pa-
ube [lerpa Beamkaro ***).

IlepecmoTpoMd Absa s cuMTalo BTOpUYHOE pa3bu
PaTeabCcTBO €ro Bb THXD HEMHOTMXDb CAy4asXb, KOI-
Ia y ocyxleHHaro MMBIOTCS MOXD PYKaMH JOKa3a-
TEAbCTBA, 4TO CyHbH TOCTAHOBHIM CBoe pbhileHie
sonpeku 3akoHy. Caanueckas Ilpasna paers nosoxn
LyMaTb, 4TO Takoe npaso u3sbcTHo 6u110 Ppankamb.
WHaye He Gbiio 6 BbD HEMB YNOMHHAHII O mnpasb
CTOPOHH!, HEIOBOIbHON phiuleHieMb, OGBHHATbL PaxuM-
6yproBb Bb TOMb, YTO OHHM CYAHAM HE NO 3aKOHY—
quod non secundum legem iudicaverunt u npu y-
cnBLUIHOCTH KaAoGH, NOJBEPraTh KaAAro Msb HUXD
B3BICKaHIl0 Bb pasmubpb I5 coamnosb ****). Tpyaxo
NPEANOJOXHUTh, YTO Bb MONOGHEIXD CAy4asiXb Hempa-
Boe phileHie paxuMGypropb OCTaBiseMO G6hIO Bb
npexxHe#t cunb, yro6u I6A0 OrpaHUIHBANOCH TOJBKO

*) Boutaric. Louis IX et Alphonse de Pottiers.

**) Cu. uoio mcropiio [loarmefickoit AAMHHUCTpPAIIK BL AHIAIH,
rAaBy O pa3bB3AHHXD CYAbAXD.

**+) JlugTpiess CTp. 3.

***#) Zeugen und Inquisitionsbeweis in deutsehen Gericht sver-
fahten. Sitzungs berichte der Kaiserlichen Akademie der Wis-
senschaften. 1865 r. cTp. 393.
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WITPa®OBaHIEMh pPaxuMGyproBb. DTo Gha0 Obi He
TOJNBKO HENoCABAOBaTENbHOCTBIO, HO U BOMIOLIEH
HecnpapeIHBOCTbIO.

Ilucateau, KoTOpHE BUAATD BB paxuMGypraxsb ol
HUXD NoAroToBHTele#t phuieHidl, BLCKa3bIBAIOTCA Bb
TOMB CMBICIB, YTO MEPECMOTPD HXB NPUrOBOpa Npo-
UCXOAMNDH BH HAPOJNHOMD COGDaHIM TOM Cauoil COTHH,
Bb npenbaaxs KOTOpO#l OHB OblIb NOCTAHOBAEHD *).
Hao6opors Th, KoTOpHE OTOXAECTBAAIOTD NOHATIE
paxuM6ypra Cb NOHATIEMD KKAArO CBOGOIHATO, BH-
CTYNaiolmaro Bb POJd CylIbH, 4 coGpaHie paxHMGyp-
rosb Cb HApOJHLIMB COGDaHIEMb COTHM, CUMTAIOTH
6onbe BBPOATHHMD NEPeCMOTPD UXD phientt kKopo-
JEBCKUMD CYIOMD **).

Cp Hameit Touku spbHis 06b loraaku OAMHAKOBO
HepbposiTal. [Ipusnasas 3a paxuMGypramu xapakTepb
IIOCPEIHMKOBD, MBI [0JaraeéMb, 4YTO CTOPOHa, NpH-
3HaloWas cebs HENpaBHIbHO OCY)KAEHHOIO, JaXe
nocxb BHNOIHEHIs €0 NpuroBopa, uMmbia npaso Ha-
YaTh HOBBHIX MCKB,KaKb IIPOTHBD CBOUXD Cylel, TaKt
M NpPOTHBD JHUA, Bb 110Jb3y KOTOParo noCTaHOBAEHO
6uno cyne6noe phienie. D1oTh MCKD KaKIHA padb
IPENBABASEMD Oblld HOBLIMD IOCPEIHUKAMDB, HaM,—
ynotpe6asis tepuunonoriio Cammyeckoirt Ilpasami—
HOBEIMD paxumbypramb. OcyxJeHle MMH NPEXHHXD
CONPOBOXIANOCh NMEHEI0 Bb 15 COMMIOBD Cb KAKHAro
1 caMo 1o ce6b MOrao mochyXMTb JOKa3aTEAbCTBOMD
npaBa OGBMHEHHAro TpeGOBaTh BO3BpAIEHIA €My Npo-

*) Lex Salica. tit. 57.
**) Thonissen. 4g0.
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TUBHMKOMD Y)K€ YIUIAYEHHOR WM TOIbKO €elle NpH-
cy>xneHHolt cyroumd nenu. Hepbako rtarke cropona,
HegoBoabHast phieHiemb, He npu6bras Kb HoBOMY
1II0OCpEAHNYECTBY, O6pallajach Kb CaMOCYly U BhI3bI-
Baja Ha NOEIMHOKD HECNpaBeLJIMBOrO Bb €s IJasaxb
cyabio. Bb nosnubitiet no spemenu upakTukh opaHk-
CKMXb M aHIJI0-HOPMAHCKUXD CYNOBD TaKO# NOEIMHOKD
scTpbyaeTcss Ha KaKIOMB WLIAry; ¥ 3TOTH LOPANOKD
Beliell NPoXOMKAETD AEPKAThCs IO CaMaro MOMEHTA
VCTAHOBJIEHIs annensnin. Ecau cylbsi BHXOIMID U3D
1l0eIMHKa noGbiuTereMs, ero phlleHie NpuU3HABANOCLH
CHOpaBeIMBBIMD M TNPHUBOAMMO GLUIO Bh MCTOJHEHIE.
Ecan e, Hanpotupb Toro, mo6bma ocrasazack 3a
OOBMHEHHBIMD, IPHTOBOPD Nalalb CaMb CO60I0, CYIbsi-
)K€ NOANeXKanb OTBBTCTBEHHOCTH 3a HECNPABELJIUBOE
pbuenie *). CoBpeMeHHUKD aHriiiickaro kopoas Ien-
puxa ll.—I1aHBUIbL OTKPHITO BHICKA3HBAETH TY MBICID,
4TO CyJAbs O6Si3aHD MATH HA NOEIMHOKD Bb 3alMUTY
llocTaHoBeHHaro uMb phenis **). B Xl croxbrin,
roBOpUTH HOBBMILIA UCTOPUKD aHIJIO-HOPMAHCKAro
liponecca, Biwkio, cyapsi, NpUroBOpMBIIA TY MIM IpY-
Iyl0 U3b CTOPOHH Kb NpEIbsBIEHIO HE TOro BHla
JIOKa3aTeNbCTBA, KaKoil 10JaraeTcsi 3aKkOHOMb, NoJie-
Xanb norepb coGomsl, ¥ wrpacy b OO LIMLIMH-
rosb Bb MOJb3Y KOPOJS. DTOTh WITPadh YBEIHYEHD
BIBOE (120) BB TOM 3aKOHONATEJBHON KOMIMSLIM, KO-
TOpasi CABBETD NOAD> HAHMEHOBaHIEMDb 3aKOHOBD ['en-
puxa 1. ***)

*) Pardessus. L'organisation judiciaire.
**) Kamra VIIL ra. 9, § 5.
***) Bigelow. History of procedure. 299.



410

O6niynoe npaBo OceTUHd BB 3MOXY, NMPEALIECTBO-
BaBUIYI0 PYCCKOMY BJIaIbl4€CTBY, IPEICTABASAETD HAMD
nbuTo BecbMa aHAJNOTMYHOE Cb TOJBKO HYTO ONMCAH-
HbiMu nopsiikamu. [Ipu HemoBoabcTBb phiueHieMd BH-
GpaHHEIXD MMH )K€ CaMMMH MENaTOpOBD (IOCpenHH-
KOBB), CTOPOHH BO BCSIKOE BpeMsi HMBIM BO3MOX-
HOCTb Hepenath cBoe 1510 Ha paséHPaTENbCTBO HO-
BLIXD NOCPENHMKOBB, Bb MXb Iia3axbp, Goabe omurt-
HHIXD M 3HaMUXDB. Bb aTOMB ciaydab oHM OOHIKHO-
BeHHO npu6hramu kb coabificTsiio TEXDb, KOTOpHE 3a-
cbramu Bb cymaxs [Jlaroma u VYasara. lxp npunax-
JEXHOCTb Kb XXUTENsAMD HpeBHbiluXDb ayJloBb CHH-
Tajach 3aJoroMb Gonbe 6IM3Karo 3HAKOMCTBA Cb Ha
ponubiMu o6H4asmu. Bn cperb Oceruns nanexo me-
pbaku GbIM TakKe CIAydYad JIWYHAr0 BO3ME3Nist MO-
CPENHHKY 32 TOCTAHOBAEHHHIH UMb mpurosops. Jlnu-
HOe BO3Me3llie Bb ITHXD CIYYasXb NEpPeXoluio Nox-
4ach Bb PONOBOE, KOTOPOE Bb CBOIO OYEpEelb OKaH-
YMBANOCh PaHO MIM MO3NHO TPETeHCKUMDb pasbupa-
TEJLCTBOMB M NPHMUPEHIEMb.

KOHEIND.




Cmipan.
I
12
14
20

107
114

119
121
122

SAMBYEHHDBIA ONEYATKIU.

Cmpoxua.
4 cHuU3y
10 —
11 cepxy
8 cuusy
13 —

12 —

3 —

1 —

2 —
13 cBepxy
13 cHu3y
l —

3 ceepxy
1o —

'3 CHu3y
14 ceepxy

10 CHu3Y
6 —

4 —
4 —
3 cBepxy

Hanevamano.
XapaKTepHCTHKD
rocTenpIMCTBOMD
KU®ANBAWKND
prapinqui
npaso
KHOAEAbAUCYHD
yTAOHEHO
cepeit
TaluTa
ITHMD
0CTaBanoCh
nposeleHa

H, Tpebys
Porapu
Craniu

llpasnb orcyrcrsie

Jloropckuxs
NpHULIOCH BCTPD
THTBCA
KPOBOMIIIEHis
OIHUMD
oTuCYGIliCTBO

Cand. sumams.
XapaKTEePUCTIKH
roCTeNnpiliMCTBOMD
KU®AIIbLUCHHD
propinqui
npasa
KH®23AbAMCUHD
ymiadeno
ceepei
Tauuta
aToro
OCTaBAJXUC
NpoBeneHo
Tpebys
Porapa
CrauauHabiu
Ipastb orcyt-
cTBie
Juropckuxn
NPHILAOCH 6hl
BcTpbTHTLCA
KpoBoOMLI€eHIe
OHUXD
otuey6ifticTsa,



II

Cmpan.

123
124
128
148
100
105
109
175
208
- 249
250

308

312

Cmpoxa.

8 —

npunbyanic 3-¢
8 cuuay
cBCpxy

Q —_—

2 _—

7 cuusy

10 —

Q .-

o —

upusby. 2-c.
8 cepxy

Q —_—

19 —

3 cuuay

S CBepXy
3 cunay

Hanevamano.
Senctus
KOH®PHCKAILiH
hapere
HO
NOKAJYCMbIND
OMHD
KOTOpHH
KOTOpHE
naxosoft
a
personces
11-MD
3TO

Apesubitwce
NPOROIKAII
coBepiuenionbric

co6CHROCTH
npuno

Camd. wumams.
Senchus
KOH®MUCKanil
habere
He
HaKa3yeMuAL
Ol1HO
KOTOpHA
KOTOpLA
[10X0BOIl
"
personds
Vi-oun
3TOTH
apesubitwii
POROAKAND
coBepllucHHOAbT-

e
0CO6EeHHOCTH
npuHocu
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JIMUHUCTPA-
Jlanra, Mocksa,

KD XAPAKTE.
OJMUEUCKOH
" B., 1876 T.

AHTJIIT BDb

[CIUKIIA HA-
i76. (Y Toro »c

1IE, 1879. (Y Ba-

6yJibBapD).
AHI'IIA BB

)BD, 1880. (Mo-

[bI1 METOIDH
80 r. (Mocksa,

’IOJIOT TN TTPA-

IT'E DER ZER-
JMEINSCHAFT
>h Caser Schmid).
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